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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 48 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Seven consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinqven- 
nial indexes entitled “Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 
July 1, 1946-June 30, 1951; July 1, 1951—June 30, 1956; July 1, 1956— 
June 30, 1961; and July 1, 1961-June 30, 1966. These indexes are 
compiled to assist in research for precedents with respect to matters 
coming within the jurisdiction of the General Accounting Office. 


vit 








In 1969, the first comprehensive scope line computer-generated 
index to the published decisions of the Comptroller General (Key 
Word in Context (KWIC) index), volumes 1 through 46, July 1, 
1921-June 30, 1967, was issued in cooperation with LITE (Legal 
Information Through Electronics) System developed by the Air 
Force Accounting and Finance Center Office of the Staff Judge 
Advocate at Denver, Colo. 

Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B- 12345, 
June 23, 1948. 
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1981-To Date 
Name State Date of Expiration 
| commission of service 

et Staats. ...... Ditenk-chseneinantee trends aligns pemmiinn inn OE... OT iciiictcontanns 

oseph Campbell... -.....- a pvdbuwinddewdn oe ee ere Mar. 18,1955 |'July 31,1965 
tae cnn cndébecnqnteneee North Carolina.................| Aug. 1, 1940 |! Apr. 30, 1954 
Fred H. Brown......-.....-- pbiaahtacentl New Hampshire---_...........-.- Apr. 7,1939 |?June 19, 1940 
J. Raymond McCarl................-.-.-- DOU BB bokaccas<cusess June 29, 1921 | June 30, 1936 

COMPTROLLERS OF THE TREASURY 
1894-1981 
Walter W. Warwick... -...... (evnedubincoen Cians6erinditios aa | sept 1,1915 | June 30, 1921 
ee eee MG chimieatdabicatsuneces May 16,1913 | Aug. 31,1915 
Robert J. Tracewell..................--- GS 335cedtehhte once ..| July 26,1897 | May 15,1913 
Bobet B. BOM. <...,.25-+--.------0-- Oe tnnetbanpiestswensosacnas | Oct. 1,1894 | Aug. 4, 1897 
1817-1894 
First Comptrollers 
PE A MI cca dacccaddetcesscces Ct cclatads tekadackeusiodnwe May 6, 1893 | Sept. 30, 1894 
Asa C. Matthews. ............- — ee ase ...----.-----| May 10,1889 | May 14, 1893 
BEE An RID. ac cpindBcdcoccccacsesc Kentucky....... saad .| Mar. 20,1885 | Apr. 22, 1889 
William Lawrence. .........- Pes sled | July 15,1880 | Mar. 24, 1885 
A EE ht nccidenenncssasen sal. niedh che odmmnsninie Mar. 5,1878 | June 10,1880 
a 4A) | hore -| Jan. 14, 1863 |$ Feb. 25, 1878 
Elisha Whittlesey.................-..- d | Apr. 10,1861 |*Jan. 7, 1863 
William Medill. . procera ows ok Cientaitemabies | Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey. adhe pe an ORR sencantnacneté-=- .....| May 31,1849 | Apr, 30, 1857 
James W, MeCulloh. Destikcbvasnan .-.| Maryland..........-.- ~-++--++---| Apr. 1, 1842 | May 31, 1849 
Walter Forward.. wala ; Pennsylvania... - - ; | Apr. 6,1841 | Sept. 13, 1841 
James N. Barker... a .| Pennsylvania. - . ‘ | Feb. 23, 1838 | Apr. 19, 1841 
George Wolf... ... . .....--| Pennsylvania. -- ..| June 18,1836 | Feb. 28, 1838 
Joseph Anderson..... paces sehen Tennessee... .. .. + Mar. 3,1817 | June 30, 1836 
! 
! ‘Retired. 
2 Resigned. 


3 Died in office. 























1817-1894 
Second Comptrollers 
| 
Name Sate Date of Expiration 
commission of service 
0 a eee | Missouri...............---------- May 27,1893 | Sept. 30, 1894 
i ci tl cwinekesescashvacces Pennsylvania. - ... iennasnotenhell May 23,1889 | June 5, 1893 
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SOO He Bees ic ie ce cccnsesccccctcss | District of Columbia... -...--.-- Oct. 1,1857 | May 11, 1863 
ns ce cesumeadae | DOO ERORRPER nw wkncccscccccean Feb. 11,1853 | Oct. 8, 1857 
LA” a eee CR cee tee olen ust ps aba Oct. 1,1851 | Feb. 13,1853 
SI BE onan nanan cen cncheecscseecsee oe ee ee Nov. 27,1850 | Sept. 10, 1851 
i RE OE ee | June 18, 1836 | Nov. 28, 1850 
ey ere | New Hampshire... ..... x Seakee | May 27,1830 | June 30, 1836 
ied ceamihisnrionischimmadinnsinninth New Hampshire. ..............- Mar. 21,1829 | May 24, 1830 
iid intnccetccceusascusosase  akcwdcdddnicwcvccnes Mar. 6,1817 | Mar. 21, 1829 
1789-1817 


Comptrollers of the Treasury 


I bi ceabestascnes ese | Feb. 28,1815 | Mar. 3,1817 








| 
EE eee 
SN SE eR ae Massachusetts.............- ...| Feb. 11,1814 | Feb. 28,1815 
SS ER eee i ela cacsesceseds Nov. 22,1811 | Feb. 10,1814 
Gabriel Duvall... - CD ch'<niss'ax'wu's's'n st EE aeeie mee eet Ges waStee Dec. 15,1802 | Nov. 21, 1811 
John Steele... ....- North Carolina..................| July 1,1796 | Dec. 14,1802 
John Davis. -.-......-.- Pe bins sccek ce sul UDzenabweseedcnces June 26,1795 | June 30, 1796 
Jonathan Jackson.................--...-.-- Massachusetts...................| Feb. 25,1795 | Sept. 1,1795 
Oliver Wolcott, Jr......-- vcistcounel QOOEAacabepscsccecs ..| June 17,1791 | Feb. 2,1795 
Nicholas Eveleigh..............--.------ South Carolina................-. Sept. 11,1789 | Apr. 16,1791 
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ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 








1981-To Date 

Name State Date of Expiration 

commission of service 
ag Ne eee 3, RE eae ee ae Sept. 21008 |...<5..-.2252. 
DUT NS i nk a cbiddinn caden hatte District of Columbia... -.-........ Jan. 18,1954 |?Jan. 17,1969 
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Pt i+ on nansqagccscucassaceae id diet teneankasdenaceanan Mar. 6,1931 |? Apr. 30,1943 
SO Rae eee hee Gn chawecscvs ub tendvastuede June 30,1921 |2 Nov. 11, 1930 

ASSISTANT COMPTROLLERS OF THE TREASURY 
1894-1981 

Charles Marshall Foree- -...............- nts reuedimigah timate Sept. 1,1915 | June 30, 1921 
bo mk ee ae ethan ccaeccahscretoacas May 24,1913 | Aug. 31,1915 
es 3 A ee eee PU p oacd sis ache tabened Jan. 18,1898 |' Dec. 6,1912 
a ene Comment ni 6nssnd <6 snd- 00d June 6,1895 | Dec. 24,1897 
eG sas cannons ndeoncda Missouri_....... a lie aircardet meee Oct. 1,1894| Apr. 16,1895 


! Died in office. 
2 Retired. 
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[B-148324] 


Military Personnel—Reservists—Death or Injury—Inactive Duty 
Training, Ete.—Ability To Perform Limited Duty 


Under 37 U.S.C. 204(i) a Reserve member of the naval service who is disabled by 
disease incurred in line of active duty or injured while in the performance of 
active duty or inactive duty training for any period of time is entitled to the 
Same pay and allowances which would be payable in the same circumstances to a 
member of the Regular Navy of corresponding grade and length of service, but 
whether a disabled reservist who is physically qualified to perform duty of a 
limited or restricted nature is entitled to pay and allowances, and if so whether 
the entitlement would continue until he is qualified to perform his full and 
specialized duties, cannot be answered categorically, since the answer to each 


question would depend upon the facts of the particular case to which the question 
relates, 


Pay—Active Duty—Reservists—Injured in Line of Duty—Ability 
To Perform Limited Duty Effect 


A Reserve officer injured in line of duty who is not physically capable of perform- 
ing his normal duties as an aviation pilot and who although able to perform is 
not placed in a limited or restricted Reserve duty status upon release from 
hospitalization is nevertheless entitled to pay and allowances until he is physically 
fit to perform his full and specialized naval duties, 37 U.S.C. 204(i) authorizing 
payment of pay and allowances to disabled Reserve officers in the same circum- 
stances under which Regular officers would receive pay and allowances. When a 
disabled Reserve member is found physically fit to perform military or naval 
duties without qualification, the basis of entitlement to pay and allowances under 
37 U.S.C. 204 (g), (h), or (i) is extinguished. 


To the Secretary of the Navy, July 2, 1968: 


Further reference is made to letter of March 30, 1968, from the 
Assistant Secretary of the Navy (Financial Management) requesting 
a decision on three questions relating to the provisions of section 204(i), 


Title 37, U.S. Code. The request was assigned control Number 


SS-N-989 by the Department of Defense Military Pay and Allowance 
Committee. 
Section 204(i) provides as follows: 


(i) A member of the Naval Reserve, Fleet Reserve, Marine Corps Reserve, 
Fleet Marine Corps Reserve, or Coast Guard Reserve is entitled to the pay and 
allowances provided by law or regulation for a member of the Regular Navy, 
Regular Marine Corps, or Regular Coast Guard, as the case may be, or corre- 


sponding grade and length of service, under the same conditions as those 
described in clauses (1) and (2) of subsection (g) of this section. 


Clauses (1) and (2) of subsection (g) areas follows: 

(1) he is called or ordered to active duty (other than for training under 
section 270(b) of title 10) for a period of more than 30 days, and is disabled in 
line of duty from disease while so employed ; or 

(2) he is called or ordered to active duty, or to perform inactive-duty training, 
for any period of time, and is disabled in line of duty from injury while so 
employed. 


1 
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Thus, under authority of section 204(i) a Reserve member of the 
naval service who becomes disabled by reason of an injury incurred 
in line of duty while in the performance of active duty or inactive 
duty training for any period of time is entitled to receive the same pay 
and allowances which would be payable in the same circumstances to a 
member of the Regular Navy of corresponding grade and length of 
service. 

The details of an actual case are outlined in the letter of March 30, 
1968, for the purpose of stressing the nature of the administrative 
problems reflected in the three questions set forth below. A Naval 
Reserve officer (an aviation pilot engaged in Naval Air Reserve train- 
ing) sustained a back injury when he ejected from his aircraft during 
a scheduled drill period on May 17 (no year shown). The injury was 
incurred in line of duty. He was hospitalized until May 21 and then 
released from the hospital with the recommendation that he not return 
to work for about 6 weeks. It appears that the recommendation that he 
not return to work for about 6 weeks had reference to his civilian 
employment. 

It is stated that following release from the hospital the officer was 
examined periodically at the Naval Air Station Dispensary. It appears 
that although he was not considered as physically qualified to perform 
his usual and normal duties as an aviation pilot, including aerial flights, 
prior to July 6 he was, in the opinion of the naval medical authorities, 
considered as physically fit to perform naval duties ofa limited or 
restricted nature. The information furnished indicates that the officer 
did not perform any inactive duty training drills during the period 
from May 22 to July 5, inclusive. 

There is no question as to the officer’s entitlement under authority of 
37 U.S.C. 204(i) to receive pay and allowances for the period through 
May 21. The question as to his entitlement to pay and allowances arises 
with respect to the period from May 22 to July 5, inclusive, when he 
was not physically capable of performing the full duties of an aviation 
pilot but was considered as being physically capable of performing 
naval duties of a limited or restricted nature. In that connection the 
discussion contained in the letter of March 30, 1968, outlines the admin- 
istrative difficulties and the practical aspects involved in endeavoring 
to extend to Reserve members of the naval service the same pay and 
allowances under authority of 37 U.S.C. 204(i) that a Regular 
member of the naval service would be entitled to receive in similar 
circumstances. 

It is pointed out that whereas no particularly acute administrative 
problems ordinarily are encountered in assigning an injured Regular 
member to limited or restricted duties, such a course of action may 
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be completely impractical in certain situations involving Reserve 
members. For example, the Reserve officer mentioned above is an 
aviation pilot and it is stated that “In the area of Naval Air Reserve 
Training, there are practical impediments to placement of an aviation 
pilot on limited duty with his unit when the primary mission of that 
unit is training in the flight of aircraft.” 

In further reference to this same officer it is stated : 


Obviously, in the case of the officer portrayed * * * he was not physically 
qualified to fly from 17 May until 6 July because he was not found fit to perform 
full duties, including flying duties, until the later date. But his entitlement to 
the continuance of pay authorized under 37 U.S.C. 204(i) was adversely affected 
from 21 May because he was considered physically fit to perform limited duties, 
regardless of the practicability of his placement to perform limited duties. 
[Italic supplied.] 


The conclusion reached in the sentence underscored above seems to 
be based on the statement contained in our decision of May 19, 1964, 
43 Comp. Gen. 733, reading (at page 737) as follows: 


It seems reasonably clear that a right to active duty pay and allowances 
under the above-cited provisions of law while the member concerned is tempo- 
rarily disabled by injury incurred in line of duty, is based upon physical dis- 
ability to perform military duty, not his normal civilian pursuit, and that the 
determination as to how long the disability continues is left to the exercise of a 
sound administrative judgment. If, despite his injury, the service concerned 
should actually return him to a limited or restricted Reserve duty status where 
he would be subject to being called upon to perform such duty as his physical 
condition would permit, we would regard the continued payment of active duty 
pay and allowances in such circumstances as being too doubtful to warrant 
our approval of such payment. 37 Comp. Gen. 558. In each case, the service 
concerned should determine when the injured reservist recovers sufficiently to be 
fit to perform his normal military duties. In making that determination, the 
service should apply the same standards it would apply in the case of a member 
of the Regular service. 


The following three questions are presented for resolution: 


1. Should entitlement cease when a member is physically qualified to perform 
duty of a limited or restricted nature?; 

2. Should entitlement continue until the member is physically qualified to per- 
form his full and specialized duties such as flying, deepsea diving, or underwater 
demolition? ; and 

3. In addition to being found physically qualified for return to duty status, is 
it necessary that a member’s return to duty status be actually accomplished 
administratively before entitlement can be terminated? 

The first two questions are not open to an unqualified reply. They 
may not be answered categorically for the reason that the answer to 
each question depends upon the facts of the particular case to which 
that question relates. Therefore, the answers to these two questions will 
be based on the assumption that they relate to the facts which have 
been outlined above in the case of the Naval Reserve officer who was 
injured during a scheduled inactive duty training drill on May 17; 
who was released from hospitalization on May 21, physically fit to 


perform naval duties of a limited or restricted nature: but who was 
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not administratively considered to be physically fit to perform his full 
naval duties as an aviation pilot until July 6. 

The officer in question appears to have been entitled on May 17 to 
receive compensation (basic pay) under the provisions and at the rate 
prescribed in 37 U.S.C. 206(a). In addition, under the provisions of 
37 U.S.C. 301(f) he appears to have been entitled to ‘receive incentive 
(hazardous duty) pay for duty involving aerial flights. Section 110, 
Executive Order No. 11157, June 22, 1964, 29 F.R. 7973, provides that 
any member of the uniformed services who is required by competent 
orders to perform hazardous duty and who becomes injured or other- 
wise incapacitated as a result of the performance of any such hazard- 
ous duty, by aviation accident or otherwise : 

* * * shall be deemed to have fulfilled all of the requirements for the perform- 

ance of all hazardous duties which he is required by competent orders to perform, 
for a period not to exceed three months following the date as of which such inca- 
pacity is determined by the appropriate medical authority. 
It seems apparent from the facts mentioned above that the Naval 
Reserve officer in question was not physically capable of performing 
his normal duties as an aviation pilot from the date of the accident on 
May 17 through July 5, inclusive. The record further indicates that he 
was not called to or placed in a limited or restricted Reserve duty 
status during the period from May 22 to July 5, inclusive. 

Accordingly, question 1 as it relates to this Naval Reserve officer 
or other Reserve members in similar circumstances is answered in the 
negative. 

As it relates to the same Naval Reserve officer or to other Reserve 
members in similar circumstances and subject to the observations made 
in the answer to the following question and to the limitations pre- 
scribed on the payment of incentive (hazardous duty) pay in Execu- 
tive Order No. 11157, question 2 is answered in the affirmative. 

The third question is broad enough to be of more general applica- 
tion. The administrative doubt reflected in this question may stem 
from the sentence which precedes th> citation to 37 Comp. Gen. 558 
contained in that part of the decision of May 19, 1964, previously 
quoted. ' 

Also, in decision of March 4, 1958, 37 Comp. Gen. 558, it was stated 
(at page 559) that: 

The statute contains no provision indicating the exact time, during the period 
of convalescence from a disabling injury incurred in line of duty, when the right 
to active-duty pay and allowances should be considered to terminate. The deter- 
mination as to how long a member continues to be “disabled” appears to have 
been left to the exercise of sound administrative discretion. Since there are vary- 
ing degrees of “temporarily restricted duty” and “limited activities” which may 


be applicable in different cases of the type here involved, where a member is 
returned to a National Guard duty status, we believe that the matter of his right 
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to active-duty pay and allowances should be decided on the basis of whether or 
not he is returned to a duty status and without regard to the amount or degree 
of restricted or limited duty it is recommended that he perform after his return. 

It is to be observed that in both decisions it was indicated that, where 
a Reserve member is capable of performing restricted or limited duty, 
the actual return of such a Reserve member to a Reserve duty status 
was to be considered as the determinative factor in establishing the 
cutoff date of the pay and allowances authorized by the provisions of 
law now codified in subsections (g), (h) and (i) of section 204, Title 
37, U.S. Code. Under the rule so established the provisions of 37 U.S.C. 
204 (g), (h) or (i) cease to be applicable when such a Reserve member 
is Officially returned to a Reserve duty status. 

On the other hand, when a Reserve member is found to be physically 
fit to perform his military or naval duties without qualification, it 
seems clear that the basis of entitlement to pay and allowances under 
authority of 37 U.S.C. 204 (g), (h) or (i) has been extinguished and 
no longer exists. Question 3 is answered accordingly. 


[B-163543] 


Veterans—Education—Dual Benefits—Prohibition 


The provision in 38 U.S.C. 1781, which prohibits the granting of an educational 
assistance allowance or special training allowance to or on behalf of an eligible 
person or veteran under chapter 34 of Title 38, U.S. Code, for any period of en- 
rollment in a program of education or course paid for by the United States 
under “any other provision of law,” where the payment constitutes a “duplica- 
tion of benefits paid from the Federal Treasury,” having been uniformly and 
consistently interpreted by the Veterans Administration to mean payments for 
the same or similar benefits or purposes, even if the costs are not identical, the 
interpretation is entitled to great weight under the rule of statutory construc- 
tion, particularly where the provision was reenacted, and it is immaterial 
whether a payment under other than chapter 34 is made to an educational 
institution. 


Unemployment Retraining—Effect on Veterans Educational 


Benefits 


To the extent that the Manpower Development Training Act program funds made 
available by agreement between the Labor Department and States, private and 
public agencies, and employers for on-the-job training to equip selected persons 
in appropriate skills are used to pay costs considered tuition costs, under the 
Veterans Administration contemporaneous and longstanding construction of 38 
U.S.C. 1781, and prior similar provisions of law, the payment of an educational 
assistance allowance to a trainee under chapter 34 of Title 38, U.S. Code, 
would constitute a duplication of benefits paid from the Federal Treasury and, 
therefore, such a payment is barred. 


Public Health Service—Educational Grants—Effect on Veterans 
Educational Benefits 


When scholarships to students from Public Health Service grants to educational 
institutions under 42 U.S.C. 295g cover in part either tuition or living expenses, 


369-587 O- 70-3 
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or both, the payment of an educational assistance allowance under chapter 34 
of Title 38, U.S. Code, is barred under the longstanding construction by the 
Veterans Administration of section 1781 that such a payment would constitute 
a duplication of benefits paid from the Federal Treasury. 


To the Administrator, Veterans Administration, July 2, 1968: 


Your letter of February 9, 1968, concerns two questions which have 
been presented to the Veterans Administration (VA) for considera- 
tion relating to the legality of the payment of the educational assist- 
ance allowance authorized by chapter 34 of Title 38, United States 
Code, at the same time educationally orientated benefits are being pro- 
vided under a program administered by a different agency of the Gov- 
ernment (i.e., the Department of Labor and the Department of Health, 
Education, and Welfare). You state that although you have broad 
authority for administering the benefits authorized by Title 38, where 
the expenditure of appropriated funds administered by separate agen- 
cies is concerned, the matter presented cannot be finally resolved with- 
out obtaining our views thereon. 

Specifically, you have received a request from the Department of 
Labor as to whether the veterans’ educational assistance allowance au- 
thorized by 38 U.S.C. chapter 34, may be paid at the same time the in- 
dividual is receiving on-the-job training under a Manpower Develop- 
ment Training Act program authorized by Title II of Public Law 


87-415 (42 U.S.C. 2581-2602). You have also received a similar ques- 
tion in connection with a situation where a person is receiving schol- 
arship aid under a Public Health Service scholarship grants program 
authorized by 42 U.S.C. 295g. 

The questions you have been asked to consider arise as a result of the 
provisions of 38 U.S.C. 1781 which reads as follows: 


No educational assistance allowance or special training allowance shall be paid 
on behalf of any eligible person or veteran under chapter 34 or 35 of this title for 
any period during which such person or veteran is enrolled in and pursuing a 
program of education or course paid for by the United States under any provi- 
sion of law other than such chapters, where the payment of an allowance would 
constitute a duplication of benefits paid from the Federal Treasury to the 
eligible person or veteran or to his parent or guardian in his behalf. 


You advise that this prohibition was carried forward from prior laws 
providing educational opportunities for veterans, and the VA regula- 
tions implementing the earlier laws interpreted the statutory provi- 
sion as applying to any course paid for in whole or in part by the 
United States. 

You state that the following is a brief résumé of your understanding 
of the two non-VA programs which are involved: 
(a) Under the specific authority contained in 42 U.S.C. 2584, the Department 
of Labor can enter into agreements with States, private and public agencies, and 
employers, etc., whereby MDTA funds are paid for the cost of instruction, mate- 


rials, spoilage, and other expenses relating to on-the-job training needed to equip 
selected persons with the appropriate skills. Trainees are paid by employers for 











Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 7 


productive work. Employers, however, are not reimbursed for this expense. 
Under certain circumstances, the trainees will be paid a travel and subsistence 
allowance, paid directly to them by the Federal Government, when their training 
is away from home. With the exception of these special cases, no Federal funds 
would be paid directly to the individual trainee, other than the veterans benefits 
to which he would be entitled. 

(b) Public Law 89-290 (42 U.S.C. 295g) authorized the Surgeon General to 
make scholarship grants to certain public or other non-profit schools of medicine, 
osteopathy, dentistry, optometry, podiatry and pharmacy for scholarships to be 
awarded annually by the school. Scholarships for individuals are awarded by the 
schools only to those from low-income families who, without such financial as- 
sistance, could not pursue a course at the school for that year. Grants to the 
schools may be paid in advance or by way of reimbursement. The lump sum 
grant is paid to the institution. The school selects the students to whom scholar- 
ships are granted. The amount of the individual scholarship is determined on the 
basis of the student’s need for financial aid to meet expenses of tuition, books, 
supplies, housing and dependents. The schools are not required to deny scholar- 
ships to veterans who are receiving educational assistance from the VA. The 
amount received would, however, be a factor in determining the extent of his 
need for scholarship aid. At the end of the year the school reports to Public Health 
Service the number of students to whom scholarships have been awarded and the 
amount of each scholarship. If the total of the scholarships awarded exceeds 
the amount of the grant, reimbursement is authorized. If the full amount of the 
grant has not been expended, the surplus reverts to the Federal Treasury. In 
any event, however, Federal funds would not be paid directly to the individual 
student, other than the veterans benefits to which he would be entitled. 

You state that the specific question which must be resolved is whether 
the two non-VA programs in question are in fact paid for in whole or 
in part by the United States to the extent that the payment of the vet- 
erans’ educational allowance authorized by chapter 34 of Title 38 
would constitute a duplication of benefits from the Federal Treasury so 
as to be barred by the provisions of the above-quoted 38 U.S.C, 1781. 
Our conclusions on this matter are requested. 

The purpose of the educational assistance allowance authorized by 
chapter 34 of Title 38, is to enable the recipient to “meet, in part, the 
expenses of his subsistence, tuition, fees, supplies, books, equipment, 
and other educational costs.” (38 U.S.C. 1681(a) ) 

It is our view that it is immaterial in the case of a veteran whose 
education is being paid for—in whole or in part—by the United States 
under a provision of law other than chapter 34 of Title 38, United 
States Code, whether the payment involved is made directly to the 
veteran (or to his parent or guardian on his behalf) or directly to the 
entity or organization providing his education, insofar as determining 
whether the payment of an educational assistance allowance under 
chapter 34 would constitute a duplication of benefits paid from the 
Federal Treasury is concerned. In other words the fact that Federal 
funds used to pay for a veteran’s education under provisions of law 
other than chapter 34 of Title 38 are paid to other than the veteran 
(or his parent or guardian on his behalf), would not be controlling in 
connection with determining whether the payment of an educational 


assistance allowance to such veteran (or his parent or guardian on his 

















8 DECISIONS OF THE COMPTROLLER GENERAL [48 





behalf) under chapter 34 would constitute a duplication of benefits 
paid from the Federal Treasury. 

To hold that 38 U.S.C. 1781 is not for application unless the Federal 
funds used to pay for a course of education being pursued by a veteran 
under a provision of law other than chapter 34 of Title 38 are paid 
directly to such veteran (or to his parent or guardian on his behalf) 
could have the effect of completely circumventing the provisions of 38 
U.S.C. 1781 in that it would permit the receipt of duplicate benefits. 

In any event, as indicated in your letter, the prohibition contained 
in 38 U.S.C. 1781 was carried forward from prior laws providing 
educational opportunities. One of the prior laws was the War Orphans’ 
Educational Assistance Act of 1956, Public Law 634, 84th Congress, 
70 Stat. 420, section 502 of which contained provisions almost identical 
with 38 U.S.C. 1781. The legislative history of section 502 discloses that 
the purpose of the provision is to prohibit the payment of allowances 
that will be paid under the act involved for periods during which the 
education of the eligible person is being paid for by the United States. 
See page 13, S. Rept. No. 2063, and page 24, H. Rept. No. 1974, of the 
84th Cong., on the War Orphans’ Educational Act of 1956, supra. 

Although it is not completely clear from 38 U.S.C. 1781 or its legis- 
lative history or from the legislative history of section 502, what the 
Congress intended, we understand that the VA has always interpreted 
38 U.S.C. 1781 and similar provisions in earlier laws as precluding the 
payment of an educational assistance allowance (or similar allowance) 
to an eligible person or eligible veteran pursuing a course of education 
paid for in whole or in part by the United States under any provision 
of law (other than the involved chapter of Title 38) if the payment in- 
volved (under such other law) covered in whole or in part either living 
expenses or tuition, or both, even though the payment under such other 
provision of law was not made directly to the eligible person or veteran 
or to his parent or guardian on his behalf. 

The phrase “duplication of benefits” could be interpreted as per- 
taining only to payments covering identical costs. However, the VA 
has apparently interpreted “duplication of benefits” in its broadest 
sense and thus construed it to mean payments for the same (or similar) 
benefits or purposes, even though the payments do not cover identical 
costs. In other words, as indicated above, the VA has interpreted 
the phrase in question to preclude payment of an educational assistance 
allowance under chapter 34 to a veteran whose tuition or living ex- 
penses (or both), is being paid, in part, from Federal funds (under 
some other provision of law), even though the payment under the other 
Federal law and the educational assistance allowance payment would 
not cover the same identical portion of such expenses. 
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It is a well-established rule of statutory construction that the con- 
temporaneous construction placed on an ambiguous statute by the 
officers or departments charged with its enforcement and adminis- 
tration is to be considered and given weight in construing the statute, 
especially if such construction has been uniform and consistent and has 
been observed and acted on and acquiesced in for a long time. Accord- 
ing to the judicial authorities, such construction should not be disre- 
garded or overturned except for the most cogent reasons and even 
where the executive construction is unsupported by law, it will be dis- 
turbed only when the issues presented require it. Also, executive con- 
struction is entitled to additional weight where it has been impliedly 
indorsed by the legislature, as by the reenactment of the statute, or the 
passage of a similar one in the same or substantially same terms (such 
as is true in the instant case). 82 C.J.S. Statutes 359. 

Accordingly, we would not disagree with your Administration’s con- 
temporaneous and long standing interpretation of the provisions of law 
now appearing in 38 U.S.C. 1781. 

Therefore, whether the two non-VA programs involved here are in 
fact paid for in whole or in part by the United States, to the extent 
that payment of the veterans’ educational assistance allowance author- 
ized by chapter 34 of Title 38 would constitute a duplication of benefits 
from the Federal Treasury so as to be barred by the provisions of 38 
U.S.C. 1781, depends upon whether the Federal funds involved in 
the non-VA programs are to provide in whole or in part an allowance 
for living expenses or tuition, or both. 

Concerning the MDTA program, your letter discloses that MDTA 
program agreements may provide that MDTA funds may be used to 
pay for the cost of instruction, materials, spoilage and other expenses 
related to on-the-job training needed to equip selected persons with the 
appropriate skills. Thus, under the MDTA program Federal funds 
may be used to pay costs that, in effect, are tuition costs. Hence, under 
the V.A’s contemporaneous and long standing administrative construc- 
tion of 38 U.S.C. 1781 and prior similar provisions of law, it would 
appear that to the extent that MDTA funds are used to pay the costs 
enumerated above on account of a trainee, the payment of an educa- 
tional assistance allowance to such trainee under chapter 34 of Title 38 
would constitute a duplication of benefits paid from the Federal Treas- 
ury and hence be barred by 38 U.S.C. 1781. 

As to the scholarships awarded by schools from grants made to such 
schools by the Surgeon General under 42 U.S.C. 295g, the scholar- 
ships are to cover such portion of the student’s tuition, fees, books, 
equipment, and living expenses at the school, but not to exceed $2,500 
for any year as the school may determine the student needs for such 
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year on the basis of his requirements and financial] resources. (42 U.S.C. 
295g(c) (2)). Thus, the Public Health Service scholarship grants may 
cover tuition and living expenses. Accordingly, to the extent that a 
scholarship awarded to a student under the PHS grants program 
authorized by 42 U.S.C. 295g covers in part either tuition or living 
expenses or both, the payment of an educational assistance allowance 
under chapter 34 would (in light of what is stated above) constitute 
a duplication of benefits paid from the Federal Treasury and hence be 
barred by 38 U.S.C. 1781. 
The question presented is answered accordingly. 


[B-163537] 


Witnesses—Military Personnel—Courts of Foreign Forces 


When the commanding officer of a military installation desires to honor a properly 
made request for the appearance of a member of his command as a witness before 
an authorized service court of a friendly foreign force, he may under the authority 
in 22 U.S.C, 708 issue orders to the member directing his attendance as a witness, 
and consider the member on official business in the nature of detached service 
while traveling and while in attendance at the proceedings of the foreign court. 
The member witness under 28 U.S.C. 1821 would be entitled to the fees and mile- 
age, including subsistence when applicable, authorized for witnesses attending 
United States courts, payment to be made to the member from funds supplied 
by the foreign force, in advance if available, or after completion of the service 
upon availability of the funds. 


To the Secretary of the Air Force, July 10, 1968: 


Further reference is made to letter of January 30, 1968, with en- 
closures, from the Under Secretary of the Air Force, requesting de- 
cision concerning the payment of travel and transportation expenses 
for members of the Armed Forces appearing as witnesses before the 
service courts of friendly foreign forces in certain circumstances, The 
request for decision was assigned Control No. 68-6 by the Per Diem, 
Travel and Transportation Allowance Committee. 

In the letter it is pointed out that the powers and privileges pro- 
vided in 22 U.S.C. 701-706 in connection with the jurisdiction of courts 
martial or other military tribunals of friendly foreign forces within 
the United States and the attendance of persons subject to the jurisdic- 
tion of the United States as witnesses at such service courts may be 
implemented when deemed necessary for the maintenance of discipline, 
and after a finding and declaration by the President. Proclamation No. 
3681, dated October 10, 1965, 79 Stat. 1512, 30 F.R. 13049, made such 
finding and declaration with respect to the military, naval and air 
forces of Australia. 

The Under Secretary says that, while no specific guidance is pro- 
vided for the payment of the expenses of military witnesses, it appears 
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that the statute contemplates that the procedure established therein 
for the payment of witnesses in general, should apply to military wit- 
nesses, and that they should be paid in advance with funds to be sup- 
plied by the friendly foreign forces. Also, he says it has been recom- 
mended that, for the purposes of establishing uniform procedures, the 
Joint Travel Regulations be amended to prescribe authorized travel 
and transportation allowances for members of the uniformed services 
appearing as witnesses before such service courts. 

However, prior to amending the Joint Travel Regulations he re- 
quests our opinion concerning the following questions. 

1. When a Commanding Officer desires to honor a properly made request for 
the appearance of a member of his command as a witness before an authorized 
service court of a friendly foreign force, should the witness be issued official travel 
orders and will he be considered to be on official business during the period of his 
travel to and from and while attending the service court? 

2. Does the statute contemplate that the necessary expenses of military wit- 
nesses shall be paid or tendered directly to the individual witness by a friendly 
foreign force or may such witnesses be paid the standard travel and per diem 
allowances authorized in the Joint Travel Regulations for temporary duty, with 
reimbursement to the U.S. Government being obtained later from the friendly 
foreign force? 

3. If the necessary expenses are to be paid or tendered directly to the individual 
witness by a friendly foreign force, will this be done on a standard fee schedule 
basis (cf. Rule 17(d) of the Federal Rules of Criminal Procedure), or will it 


involve payment of the actual expenses of travel,.lodging, and subsistence 
incurred by the witness? 


Section 703(a) of Title 22, United States Code, provides generally 
for obtaining the attendance of persons subject to the jurisdiction of 
the United States as witnesses at service courts of friendly foreign 
forces by means of judicial process and states specifically that “the fees 
of such witnesses and the mileage at the rate allowed to witnesses 
attending the courts of the United States should be duly paid or 
tendered in advance to such witnesses, with funds to be supplied by 
the friendly foreign force.” Such language appears to contemplate 
that the witness fees and mileage will be paid or tendered by the 
designated official of the court issuing the process (28 U.S.C. 1825) 
from funds furnished by the friendly foreign force. 

Section 703(b) of the statute provides specially that attendance of 
witnesses in the Armed Forces of the United States shall be obtained 
by request addressed to the discretion of the commanding officer of 
the person whose testimony is required. We are in agreement with the 
Under Secretary’s view that this provision relates to obtaining the 
attendance of military witnesses and does not operate to exclude such 
witnesses from the payment provisions of section 703(a) that the fees 
and mileage of such witnesses shall be at the rate allowed to witnesses 
attending the courts of the United States and shall be paid or tendered 
in advance with funds to be supplied by the friendly foreign force. 
We believe the section should be applied as substituting the command- 
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ing officer for the court for the purpose of ordering the attendance of 
the military witness and paying or tendering the fees and mileage. 
It is our view, therefore, that when the commanding officer desires to 
honor a properly made request for the appearance of a member of his 
command as a witness before a foreign service court, the member 
witness should be issued official orders by his military command direct- 
ing his attendance and, that he should be considered as being on official 


business in the nature of detached service while traveling to and 
attending the proceedings of the foreign court. 

In answer to question 2 concerning the payment of necessary ex- 
penses to military witnesses, as indicated above, we believe that, not- 
withstanding their official duty status, the special provisions of 22 


U.S.C. 703(a) contemplate that military witnesses, like nonmilitary 
persons under United States jurisdiction appearing as witnesses before 
the foreign service courts, shall be paid the fees and mileage, including 
the additional allowance of $8 per day for subsistence if applicable, 
authorized generally for witnesses attending United States courts by 


98 U.S.C. 1821. In line with the provisions of 22 U.S.C. 708(a) the 


necessary expenses of military witnesses should be paid in advance 
with funds supplied by the friendly foreign force. In case such funds 
may not then be available, the witness should be paid after the service 


is completed when funds for such payment have been supplied by the 
foreign force. 


In view of the answers to questions 1 and 2, no answer to question 3 
is required. 


[B-138132] 


Pay—Promotions—Temporary—Saved Pay—lItems for Inclusion 
or Exclusion 


Although enlisted members of the Navy or Marine Corps who at the time of 
appointment or promotion to commissioned officer grades under 10 U.S.C. 5586, 
5589, 5596, 55097, 5784, or 5787, were receiving proficiency pay may not have 
the pay and allowances of their permanent status reduced because of the tem- 
porary appointment and entitlement under 37 U.S.C. 204 to the pay and allow- 
ances of the temporary grades, they are not entitled to saved proficiency pay 
unless they continue to meet the eligibility conditions prescribed by Navy Regu- 
lations. A member does not meet the prescribed conditions of eligibility for 
proficiency pay when as part of his duties as an officer he utilizes the skills of 
his military specialty for which the pay was authorized in the supervision of 
other personnel with similar skills. 


To the Secretary of the Navy, July 16, 1968: 

Further reference is made to letter dated May 1, 1968, from the 
Assistant Secretary of the Navy requesting decision on two questions 
concerning entitlement of members appointed or promoted to com- 
missioned officer grades under the provisions of 10 U.S.C. 5586, 5589, 
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5596, 5597, 5784 or 5787 to proficiency pay as an item of saved pay. 
The request was assigned Control No. SS-N-994 by the Department of 
Defense Military Pay and Allowance Committee. 

In his letter the Assistant Secretary says that it is provided in 37 
U.S. Code 905(g) and (h), and 10 U.S. Code 5586(f), 5589(d), 
5596(f), and 5784(e), that such persons may not suffer a reduction 
in the pay and allowances to which they were entitled because of 
their permanent status at the time of their appointment or promotion. 
Also, he says that proficiency pay is authorized by 37 U.S. Code 307 
for enlisted members of the uniformed services and it also provides 
that the Secretary of Defense will prescribe regulations for the admin- 
istration of the program. 

Further, the Assistant Secretary states that the Secretary of De- 
fense in DOD Directive 1340.2 issued general instructions implement- 
ing the program and delegated the responsibility of administering 
it to the Secretary of each military department. He refers to the regu- 
lations pertaining to the Navy which are currently set forth in para- 


graph 4, BUPERS Instruction 1430,12G dated December 20, 1967. 
Under subparagraph b it states the second requirement as: 


b. Are considered qualified in an authorized Military Specialty and are as- 
signed to and serving in an authorized military specialty billet reflected on the 
command’s Manpower Authorization (OPNAV 1000/2) and utilizing the skills of 
the military specialty. * * * 


The Assistant Secretary quotes from page 23 of our decision in 23 
Comp. Gen. 21, as follows: 


Moreover, while the previous pay and allowances of a person temporarily 
appointed to a higher grade are saved from reduction due to the temporary 
appointment, they are not saved from reduction due to other changes in the 
conditions affecting such pay and allowances. 


Also, he quotes from page 489 of our decision in 88 Comp. Gen. 487 
as follows: 


It follows that under the terms of the saving provisions, proficiency pay is 
saved to the members concerned, in conjunction with the other pay and allow- 
ances of their enlisted grades, while they continue to meet all the conditions 
of eligibility for such pay after their appointments, and while the total pay 
and allowances to which they were entitled in their former enlisted status, 
including proficiency pay, is in excess of the pay and allowances of their officer 
grades, excluding proficiency pay. That is, the members concerned are entitled 
to receive at least the pay and allowances they were entitled to receive before 
their appointments as officers, to the extent they would have continued to 
receive such pay and allowances if they had not been appointed to officer 
status. If the members concerned do not continue to meet the prescribed 
conditions of eligibility for proficiency pay after their appointments, their 
proficiency pay is not saved to them as the reduction in that case is not due 
to the appointment but to the failure to otherwise qualify for proficiency pay. 


The Assistant Secretary asks the following questions: 


1. Some doubt arises as to whether proficiency pay may properly continue as 
an item of “saved pay” in the situation where the member (now an officer) 
is no longer actually assigned to and serving in a billet listed on the Manpower 
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Authorization (NAVPERS 576), such billet having been filled by an enlisted 
member who is now assigned thereto and serving therein. However, the duties 
of the member (now an officer) continue to include the utilization of the skill 
of the specialty. 

2. Your further decision is requested as to whether a member who was receiv- 
ing proficiency pay (P-3) at $100.00 per month as an Electronics Technician 
with an assigned NEC of 3332 at the time of his appointment or promotion 
would be entitled to include proficiency pay (P-2) at $75.00 per month as an 
item of saved pay, if he were on duty at a station where there was no require- 
ment for a member with an assigned NEC of 3332 but there was a requirement 
for Electronics Technicians and his duties include the utilization of the skills 
of an Electronics Technician while supervising others who maintain the 
electronic equipment, even though he is not serving in a billet listed on the 
Manpower Authorization (NAVPERS 576). 


Section 204 of Title 37, U.S. Code, provides that a member is entitled 
to the pay of the grade in which assigned or distributed in accord- 
ance with his years of service. Therefore, a member receiving a 
temporary appointment is entitled to the pay and allowances of 
his temporary grade. 

However, as the Assistant Secretary points out in his letter, sec- 
tions 905 (g) and (h) of Title 37, U.S. Code, and sections 5586(f), 
5589(d), 5596(f) and 5784(e) of Title 10, U.S. Code, provide in 
effect that a person receiving a temporary appointment under any 
one of those sections may not suffer any reduction in the pay and 
allowances to which he was entitled because of his permanent status 
at the time of his temporary appointment. Also, as the Assistant 
Secretary says, we have held that a member’s pay and allowances 
of his permanent grade are saved from reduction by reason of the 
temporary appointment, but are not saved from reduction by rea- 
son of subsequent changes in conditions affecting such pay and 
allowances, 

With respect to this, in our decision of September 2, 1964, 44 
Comp. Gen. 121, we explained that the saved pay provisions do not 
operate to save or continue items of pay and allowances such as 
increased pay for flying duty, proficiency pay and rental and sub- 
sistence allowances to which the member would not be entitled, either 
in his permanent status or in his temporary status, under the condi- 
tions of his actual subsequent service. See, also, 47 Comp. Gen. 491. 

Therefore, enlisted members of the Navy or Marine Corps who are 
receiving proficiency pay at the time of temporary appointment to offi- 
cer status under the sections cited are entitled to include proficiency pay 
as an item of saved pay only if they continue to meet the prescribed 
conditions of eligibility for proficiency pay after their appointments. 

The proficiency pay regulations quoted above, relating to eligibility 
for proficiency pay, make it plain that generally the Navy member 
must be assigned to and serving in an authorized military billet re- 
quiring the skill on which the proficiency pay was based and if he is 
assigned to any billet not requiring that specialty the proficiency pay 
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must be terminated, regardless of the duties which he may be 
performing. 

While paragraph 4b of BUPERS INSTRUCTION 1430.12G pro- 
vides that the requirement of being assigned to and serving in a billet 
reflected on the command’s Manpower Authorization (OPNAV 1000/ 
2) may be waived in cases of certain specified assignments of limited 
duration, such provision has no application to the temporary appoint- 
ments involved. 

Therefore, if immediately prior to his temporary appointment as an 
officer, a member was serving in a billet and utilizing the skills of a mili- 
tary specialty for which he was receiving proficiency pay, and upon his 
appointment he was assigned to a billet which did not require the 
military specialty he would no longer be filling a billet which re- 
quired the skill on which the proficiency pay was based. Consequently, 
he would no longer continue to qualify for proficiency pay and hence 
it could not be continued on a saved pay basis. 

In answer to question 1, since the member is no longer assigned to 
and serving in a billet listed on the Manpower Authorization NAV 
PERS 576 (currently OPNAV 1000/2), he may not, under the Navy 
regulations as presently constituted properly continue to receive pro- 
ficiency pay as an item of saved pay. 

The second question appears to be predicated on an affirmative an- 
swer to the first question. However, since it is stated in the question 
that the member is not assigned to and serving in an authorized mili- 
tary specialty billet reflected on the command’s Manpower Authoriza- 
tion NAVPERS 576 (currently OPNAV 1000/2) it appears such 
individual does not meet the prescribed conditions of eligibility for 
proficiency pay even though as a part of his duties as an officer he may 
utilize the skills of the military specialty for which such pay was 
authorized while supervising other personnel with similar skills. See 
our decision of this date, B—163657. 

Accordingly, both questions are answered in the negative. 


[B-162829] 


Pay—Retired—Increases—Cost-of-Living Increases—Retroactive 
Authority 


An Army sergeant who following retirement on July 1, 1964, under 10 U.S.C. 
3914, serves on active duty from July 11, 1966, through March 23, 1967, retiring 
on physical disability with entitlement to retired pay computed under 10 U.S.C. 
1402(d) (2), and who was held ineligible to receive the 3.7 Consumer Price Index 
percentage increase in retired pay effective December 1, 1966, may be paid a 3.7 
per centum increase for the period May 1, 1967, to January 31, 1968, on the basis 
his retired pay is within the purview of section 2(b), Public Law 90-207, 
approved December 16, 1967, and effective October 1, 1967, which authorizes a 
cost-of-living increase, retroactively effective from date of retirement, to those 
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members who became entitled to retired pay on or after December 1, 1966, but 
before October 1, 1967, and who had not received any benefit from the December 
1, 1966 percentage increase. 


To Captain A. E. Velez, Department of the Army, July 16, 1968: 


Further reference is made to your letter of February 27, 1968, 
requesting an advance decision concerning the payment proposed to 
be made on voucher (FCUSA Forms 20-41 and 20-43, enclosures 1 and 
2 received with your letter), stated in favor of Staff Sergeant Woodrow 
W. Kitchens, RA 18 110 523, retired, in the amount of $77.40 represent- 
ing a 3.7 per centum increase in his retired pay for the period May 1, 
1967, to January 31, 1968, inclusive. Your request was forwarded here 
by the Office of the Comptroller of the Army with transmittal letter 
dated May 1, 1968, under D.O. No. 996, allocated by the Department 
of Defense Military Pay and Allowance Committee. 

Sergeant Kitchens was retired effective July 1, 1964, upon his own 
application in accordance with the provisions of 10 U.S.C. 3914. He 
was recalled to active duty effective July 11, 1966, and he served on 
active duty through March 23, 1967. He reverted to an inactive status 
on the retired list on March 24, 1967, having been determined to be 
physically unfit for further military service. It appears that he elected 
under authority of 10 U.S.C. 1402(b) to receive retired pay effective 
from March 24, 1967, recomputed as prescribed in clause (2) of 10 
U.S.C. 1402(d) on the basis of the percentage of his physical disability 
(60 per centum). 

While serving on active duty during the period from July 11, 1966 
to March 28, 1967, inclusive, Sergeant Kitchens received monthly basic 
pay in the amount ($387.60) prescribed in section 203 (a), Title 37, U.S. 
Code (as amended effective July 1, 1966, by section 301, Public Law 
89-501, July 13, 1966, 80 Stat. 278), for enlisted grade E-6 with over 
22 years of service creditable for basic pay purposes. Thus he became 
entitled to receive retired pay effective March 24, 1967, computed 
under clause (2) of 10 U.S.C. 1402(d) in the amount of $232.56 per 
month (60 per centum of $387.60). 

In decision of December 8, 1967, 47 Comp. Gen. 327, referred to in 
your letter it was held that Sergeant Kitchens was not entitled to the 
3.7 Consumer Price Index percentage increase in retired pay that be- 
came effective on December 1, 1966, for the reason that under the 
specific terms of 10 U.S.C. 1401a(b) as amended by section 5(b) of 
Public Law 89-132, August 21, 1965, 79 Stat. 547, such Consumer 
Price Index percentage increase was applicable only to those “mem- 
bers or former members of the Armed Forces who became entitled to 
that pay” before December 1, 1966. Consequently it was concluded 
that: 
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* * * Inasmuch as Sergeant Kitchens did not become entitled to retired pay 
recomputed on the basis of the [July 1] 1966 rates of active duty pay at any time 
prior to December 1, 1966, no proper basis is presented to increase his present 
retired pay, $232.56 per month effective from March 24, 1967, by the 3.7 Con- 
sumer Price Index percentage increase that became effective on December 1, 
1966. 

The voucher you now submit for an advance decision proposes to al- 
low Sergeant Kitchens a 3.7 percentage increase in his retired pay for 
the period May 1, 1967 to January 31, 1968, inclusive, by reason of the 
provisions of section 2(b), Public Law 90-207, December 16, 1967, 81 
Stat. 653, 10 U.S.C. 1401a note. Section 2(b) became effective Octo- 
ber 1, 1967 (see section 7 of that act, 37 U.S.C. 203 note) and provides 
as follows: 

(b) Notwithstanding section 140la(d) of title 10, United States Code, a per- 
son who is a member or former member of an armed force on the date of en- 
actment of this Act and who initially became, or hereafter initially becomes, 
entitled to retired pay or retainer pay after November 30, 1966, but before the 
effective date of the next increase after July 1, 1966, in the rates of monthly 
basic pay prescribed by section 203 of title 37, United States Code, is entitled 
to have his retired pay or retainer pay increased by 3.7 percent, effective as 
of the date of his entitlement to that pay. [Italic supplied.] 

After noting that under the provisions of section 2(b) those mem- 
bers of the uniformed services who “initially” became entitled to re- 
tired pay on or after December 1, 1966, but before October 1, 1967, 
were entitled to receive a 3.7 percentage increase in their retired pay, 
you point out that: 

* * * As a consequence, it appears that all members who were retired before 
30 September 1967 have now become entitled to that percentage increase with 
the seeming exception of those members who were receiving retired pay and 


who were recalled to active duty before 30 November 1966 and who reverted to 
a retired status during the period 1 December 1966 through 30 September 1967. 


You add that: 


* * * The inclusion of the word “initially” in connection with those who be- 
came or hereafter becomes entitled to retired pay after 30 November 1966, but 
before [October 1, 1967] the effective date of the next increase after 1 July 
1966, in the rates of monthly basic pay, seems to continue to exclude such 
members. 


The adverb “initially” was inserted before the word “became” and 
also before the word “becomes” in section 2(b) of H.R. 13510, 90th 
Cong. (now Public Law 90-207), by the Senate Committee on Armed 
Services. See the second item on page 2 in S. Rept. No. 808, Novem- 
ber 28, 1967. It appears that this action was taken for the purpose of 
precluding the 3.7 percentage increase in retired pay therein authorized 
from accruing to personnel who had been transferred to the Fleet 
Reserve prior to December 1, 1966, and who later were further trans- 
ferred from that list to the retired list between December 1, 1966 and 
September 30, 1967, inclusive. As explained in the third paragraph 
on page 12 of the Senate Report : 
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* * * Such a person would receive no increase under this bill since he would 
already have received the retired pay increase effective December 1, 1966, by 
virtue of his initial entitlement to retainer pay. 

Irrespective of the particular reason above related for inserting the 
adverb “initially” in section 2(b) the primary purpose of that section 
was to extend to that group of military retirees who were retired on or 
after December 1, 1966, and before October 1, 1967, a 3.7 per centum 
increase in their retired pay retroactively effective from the date of 
their retirement. As stated in the Senate Report (second paragraph 
on page 12) : 

The rationale for this increase is to give them the same benefits as those who 
retired between July 1, 1966, and December 1, 1966, who were able to take ad- 
vantage of both the statutory increases in pay [which became effective July 1, 
1966] and CPI increases [which became effective December 1, 1966] for retire- 
ment purposes. 

The Senate Committee commented on the favorable situation which 
permitted a member of the uniformed services who, after having re- 
ceived an increase in active duty basic pay effective July 1, 1966, retired 
prior to December 1, 1966, and then received effective as of December 
1, 1966, the full 3.7 Consumer Price Index percentage increase in his 
retired pay. The Committee felt that the same situation operated 
inequitably in the case of those members of the uniformed services 
who were retired after December 1, 1966, and prior to October 1, 1967, 
since they did not receive any benefit from the December 1, 1966, Con- 
sumer Price Index percentage increase in retired pay. It was for the 
benefit of this latter group that section 2(b) was enacted into law. 

As previously stated this Office held in the decision of December 8, 
1967, that in recomputing his retired pay effective from March 24, 
1967, under authority of clause (2) of 10 U.S.C. 1402(d), Sergeant 
Kitchens was not entitled to the 3.7 Consumer Price Index percentage 
increase in retired pay which became effective December 1, 1966, be- 
cause the clear and specific language of 10 U.S.C. 1401a(b), as amended 
by Public Law 89-132, restricted such Consumer Price Index per- 
centage increase in retired pay to those members or former members of 
the Armed Forces who had become entitled to retired pay before De- 
cember 1, 1966. Inherent in that holding was the conclusion that if 
Sergeant Kitchens had become entitled prior to December 1, 1966, to 
recompute his retired pay on the basis of the highest monthly active 
duty basic pay ($387.60 effective July 1, 1966) which he received while 
serving on active duty, he would have been entitled to the 3.7 Con- 
sumer Index percentage increase in his retired pay effective from 
December 1, 1966. 

Sergeant Kitchens’ situation with respect to his eligibility to receive 
the December 1, 1966, Consumer Price Index percentage increase in his 
retired pay seems to involve the very type of inequity which section 
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2(b) of Public Law 90-207 was intended to correct. Moreover, while 
the words “initially” as now contained in section 2(b) have special 
significance for those members of the naval service who were in receipt 
of retainer pay prior to December 1, 1966, it does not appear improper 
to conclude that effective as of March 24, 1967, Sergeant Kitchens’ 
retired pay status fell within the purview of the cited statutory pro- 
visions since he did not “initially” become entitled to recompute his 
retired pay on the basis of the July 1, 1966, rates of active duty basic 
pay until after November 30, 1966, and before October 1, 1967. 

Accordingly, and if otherwise correct, the voucher stated in favor 
of Sergeant Kitchens is proper for payment and is returned herewith 
together with enclosures 3 to 7, inclusive. A copy of this decision should 
be attached to the voucher in support of the payment made thereon. 


[B-164522] 


Bids—Acceptance Time Limitation—Bids Offering Different Ac- 
ceptance Time 


A low bid conditioned upon receipt of notice of award within 24 hours after the 
closing hour for receipt of bids under an invitation providing for a 4-day bid 
acceptance period having automatically expired before an award could be made, 
rejection of the bid was not contrary to the principles of the competitive bidding 
system. To permit the bidder to delete the acceptance time condition would pro- 
vide an option to accept or reject an award subsequent to bid opening, an advan- 
tage unavailable to other bidders. The extension of the bid acceptance date 
prescribed by section 1—2.404-1 of the Federal Procurement Regulations designed 
for situations where a group of offers might expire before award action is 
completed, is not intended to grant a particular offeror limiting bid acceptance 
time, the right to extend the acceptance time. 


To the Republic Metals Co., Inc., July 17, 1968: 


Further reference is made to your letter of June 5, 1968, protesting 
the rejection of your low bid under purchase request No. 24937, issued 
by the Government Printing Office (GPO), Washington, D.C. 

The purchase request dated May 8, 1968, requested bids for the de- 
livery of 30,000 pounds of tin-antimony, f.o.b. Government Printing 
Office, 35 “G” Street, Washington, D.C., on or before June 19, 1968. 
Prospective bidders were advised in the invitation for bids that sealed 
bids would be received until 3:00 p.m., May 20, 1968. In regard to date 
of the award, the purchase request advised prospective bidders that 
“Tt is planned that the successful bidder will receive the Notice of 
Award by: May 24, 1968.” In response to the purchase request, your 
firm submitted a bid dated May 16, 1968, offering to furnish the tin- 
antimony alloy at a price of $0.7347 per pound. On the face of your 
bid, you inserted the following note: “Subject to acceptance no later 
than 3:00 p.m. May 21, 1968.” The next lowest bid was submitted by the 
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Federated Metals Division, American Smelting and Refining Com- 
pany, in the amount of $0.7443 per pound. 

The bid of your firm was rejected because it was conditioned upon 
the receipt of a notice of award on or before 3:00 p.m., May 21, 1968, 
24 hours after the closing hour specified for receipt of bids, and because 
it was not feasible to follow GPO’s regular procedures, including re- 
view and approval by the Congressional Joint Committee on Printing, 
and still make an award to your firm within the 24 hours allowed in 
your bid. Therefore, your bid, by its terms, automatically expired 
before an award could be made to your firm. See 14 Comp. Gen. 612; 
16 id. 699; 35 id. 50. It is reported that the contracting officer is con- 
templating making an award of a contract to the Federated Metals 
Division, American Smelting and Refining Company, at a net amount 
of $22,329, subject to approval of the Congressional Joint Committee 
on Printing. 

The president of your firm protested the rejection of your company’s 
bid on May 22, 1968, and stated at that time his willingness to delete 
the conditional acceptance statement so that an award could be made to 
your firm. The president of your firm was advised that the contract- 
ing officer could not delete the acceptance time condition from your 
bid since this would give your company an advantage over other bid- 
ders, that is, the option of accepting or rejecting an award subsequent 
to the bid opening. 

In your letter of June 5, 1968, you state that your firm was advised 
by GPO that its decision to award the contract to the second lowest 
bidder was based on the nonresponsiveness of your bid because of your 
conditional acceptance statement. You contend that the statement 
in the invitation for bids to the effect that “It is planned that the suc- 
cessful bidder will receive the Notice of Award by: May 24, 1968” is 
“not specific enough, nor strongly enough worded to automatically 
disqualify any bidder that may stipulate that the price submitted to 
the Government Printing Office was subject to acceptance by the Gov- 
ernment on an earlier date.” You state that the words “It is planned” 
used in the note on the purchase request can be so construed that under 
extenuating circumstances, such plans could or may be altered. You 
state that in other cases involving other Government agencies where 
your firm has specified in its bid a time for acceptance of your bid 
which is insufficient for the agency involved to evaluate your bid with 
the others received, the agency has requested an extension of time 
by telephone or telegraph from your firm. Further, you advise that 
had GPO requested. an extension of your bid acceptance period, the 
time would have been extended for a limited number of days. 

Although the note as to the contemplated date of award could have 
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been worded so as to leave no doubt that GPO required at least a 4-day 
bid acceptance period, we believe that the language employed placed all 
bidders on notice that an award would be effected by May 24, 1968. 
With that date in mind, a prudent bidder would have to allow a period 
of bid acceptance up to that date in order to assure that his bid would 
be open for acceptance at the time GPO would be in a position to make 
an award, 


It is your contention that your firm is entitled to an award as the 
lowest bidder because, after your bid acceptance period had expired, 
you offered to extend such period for a “limited” number of days. As 
to such contention generally, it may be stated that statutes which re- 
quire purchases to be made after advertising for bids were enacted 
for the benefit of the United States and not the bidders, and it con- 
sistently has been held by the accounting officers of the Government 
and by the courts that a request for bids does not import any obligation 
to accept any of the bids received, including the lowest. correct. bid. 
17 Comp. Gen. 554; 26 td. 49; 41 id. 709, 711; Perkins v. Lukens Steel 
Co., 310 U.S. 113; O’Brien v. Carney, et al., 6 F. Supp. 761. 


It appears to be your position that GPO should have given your 
firm a timely opportunity to extend your acceptance date. In this re- 
gard, Federal Procurement Regulations (FPR), subparagraph (c) 
of paragraph 1-2.404-1, provides: 

(c) Should administrative difficulties be encountered after bid opening which 
may delay award beyond bidders’ acceptance periods, the several lowest bidders 
should be requested, before expiration of their bids, to extend the bid accept- 
ance period (with consent of sureties, if any) in order to avoid the need for 
readvertisement. 

This subparagraph, to our knowledge, is the only regulation dealing 
with the subject of bid acceptance extensions initiated by the pro- 
curement activity. On its face, this provision of FPR is not applicable 
to the present situation because the regulation speaks of administrative 
delay beyond “bidders” acceptance periods, while your firm’s offer 
was the only one which lapsed. We are of the opinion that the FPR 
provision in question was designed for situations when, due to unfore- 
seen delay, a group of offers might expire before award action was 
completed, rather than granting a particular offeror who chose to 
limit its bid acceptance time a right to extend its acceptance time. 

We are also of the opinion that failure of GPO to give consideration 
to your bid because of its inability to process an award to your firm 
within 1 day was not contrary to the general principles of the com- 
petitive bidding system. As we pointed out in 42 Comp. Gen. 604, 607, 
when an offeror limits its bid acceptance period, it has the legal right 
to refuse award after that time, so that it would be in a position of 
being able to reject an award in the event of unanticipated increases 
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in cost, or by extending its acceptance period, to accept an award if 
desired. Since the Government would not have been able to compel 
your firm to extend its acceptance period beyond 24 hours, it does not 
appear entirely inequitable that your firm cannot force the Govern- 
ment to do so. 

In the circumstances, it is our view that the integrity of the com- 
petitive bidding system would best be served in the present procure- 
ment by making an award to American Smelting and Refining Com- 
pany, the second lowest responsible bidder, as administratively 
proposed. 

Accordingly, your protest is denied. 


[B-164338] 
Contracte—Labor Stipulations—Service Contract Act of 1965— 


Minimum Wage, Etc., Determinations—Union Agreement Effect 


The fact that a contractor may be obligated under a union agreement to pay 
higher or lower wage rates than those stipulated in a Government contract as 
minimum rates pursuant to a wage rate determination by the Administrator of 
the Wage and Hour and Public Contracts Divisions of the Department of Labor 
under the Service Contract Act of 1965, 41 U.S.C. 351-857 (Supp. II), does not 
affect either the validity of the rates established by the contract or the con- 
tractor’s duty to comply with the wage rate determination in the performance of 
the contract. Although wage rate determinations are not reviewable by the United 
States General Accounting Office or the courts, information of prevailing locality 
rates should be submitted by the contractor to the Administrator for his con- 
sideration. 


Post Office Department—Star Route Contracts—Wage Determina- 
tions v. Union Agreements 


A star route carrier engaged in the transportation of United States mail pursuant 
to contracts with the Post Office Department, who is required to comply with a 
wage rate determination, issued by the Administrator, Wage and Hour and Public 
Contracts Divisions of the Department of Labor pursuant to the Service Contract 
Act of 1965, 41 U.S.C. 351-357 (Supp. IT), that exceeds the rates payable under 
a union agreement is not entitled to review of the wage determination. The 
Service Contract Act does not provide for review by the United States General 
Accounting Office or the courts, and in the absence of a statute so providing, dam- 
age resulting from a wage determination made pursuant to a law, such as the 
Service Contract Act, which does not invade any recognized legal right, is ir- 
remediable. 


To C. F. Waite, Inc., July 18, 1968: 


Reference is made to your letter of May 13, 1968, protesting against 
Wage Rate Determination No. 68-233 issued April 11, 1968, by the 
Administrator, Wage and Hour and Public Contracts Divisions of the 
Department of Labor pursuant to the Service Contract Act of 1965, 
41 U.S.C. 351 et seg. (Supp. IT). 

It appears that you are a Star Route carrier engaged in the trans- 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 23 


portation of United States mail pursuant to contracts with the Post 
Office Department. Your attorney says that you have a collective bar- 
gaining agreement with Local No. 348 of the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of Amer- 
ica; that this union has been certified as the exclusive bargaining 
agent by the National Labor Relations Board; that you have con- 
ducted negotiations and entered into contracts with the union since 
1961; and that your union contract covers wages as well as fringe 
benefits included in the Administrator’s determination. 

Your attorney complains that the Administrator’s determination, 
which sets forth hourly wages exceeding the rate required by the union 
agreement, is superimposed on the union contract and renders mean- 
ingless the considerable time, effort, and funds invested in negotiating 
the union contract. He further states that you are thus placed in an 
anomalous position in that if the wage requirements or fringe benefits 
are greater than the requirements of the union contract, you must 
comply with the Government’s wage rate determination and that if 
the wage determination and fringe benefits are less, then you must 
comply with the union contract; and that it is your feeling that the 
Administrator’s action under the act is discriminatory when it con- 
travenes the terms of the union agreement negotiated in good faith by 
all parties. 

Under the circumstances, you wish to register your protest to such 
wage determinations insofar as they pertain to employers with existing 
collective bargaining contracts covering identical subject matter. 

The Service Contract Act provides that, with certain exceptions, 
every contract entered into by the United States in excess of $2,500, 
the principal purpose of which is to furnish services in the United 
States through the use of service employees, shall contain provisions 
specifying the minimum monetary wages and fringe benefits to be 
paid the various classes of service employees in the performance of the 
contract, as determined by the Secretary of Labor or his authorized 
representative, in accordance with prevailing rates for such employees 
in the locality. By Secretary’s Order No. 36-65 the Secretary of Labor 
delegated to the Administrator of the Wage and Hour and Public 
Contracts Divisions the authority to determine minimum wages and 
fringe benefits thereunder. 

The issuance of a wage rate determination constitutes a finding that 
the rates specified therein are the rates prevailing in the locality, and 
the inclusion thereof in an invitation for bids or a contract does not 
constitute a representation by the Government that labor can be ob- 
tained by the contractor at such rates. See United States v. Bingham- 
ton Construction Co., 347 U.S. 171. The fact that a particular con- 
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tractor may be obligated by an independent agreement to pay higher 
or lower wage rates than those stipulated in a Government contract 


as minimum rates, pursuant to statute, does not affect either the va- 
lidity of the rates established by the contract or the contractor’s duty 
to comply therewith in the performance of the contract. 


In any event, the Service Contract Act does not provide for review 
of wage rate determinations either by the General Accounting Office 


or the courts, and in the absence of a statute, damage resulting from a 
wage rate determination made pursuant to a law, such as the Service 
Contract Act, which does not invade any recognized legal right is 


irremediable. See Perkins v. Lukens Steel Co., 310 U.S. 113. 
Therefore, we are required to deny your protest. We suggest, how- 


ever, if you have not already done so, that you present your views on 
the matter to the Administrator of the Wage and Hour and Public 
Contracts Divisions of the Department of Labor for his consideration, 


with such information as you may be able to offer with respect to the 


rates which you believe to be prevailing for work of the nature 
involved in your locality. 


[B-164426] 


Customs—Services in Foreign Ports—Recovery 


Bureau of Customs costs other than overtime compensation for furnishing serv- 
ices to airline carriers at Canadian airports to tentatively clear air passengers 
and baggage bound for the United States is for recovery from the carriers under 
31 U.S.C. 488a—the so-called “User Charges” statute—which authorizes Govern- 
ment agencies to charge for services not previously charged and to revise charges 
not fixed by law. The preclearance operation in Canada essentially of advantage 
to the airlines and not the Bureau, costs, including employees compensation, may 
be recovered to the extent they are in excess of costs that would be incurred if all 
the customs operations involved were performed in the United States, the costs to 
be fixed in accordance with 31 U.S.C. 483a. 


Fees—Services to Public—Collection and Disposition 


In view of the fact that the “User Charges” statute, 31 U.S.C. 4838a, did not repeal 
or modify existing statutes, charges collected from airline carriers for preclear- 
ance of passengers and baggage at Canadian airports are for deposit to the ap- 
propriation from which the charges were paid in accordance with the requirement 
in 19 U.S.C. 1524 relating to deposit of customs charges. 


Officers and Employees—Contributions from Sources Other than 
the United States—Prohibition 


The fact that 18 U.S.C. 209, which prohibits Government officers and employees 
from receiving any salary from sources other than the United States, is a criminal 
statute enforceable by the Department of Justice and the courts, the Attorney 
General has the final determination of issues arising under the provision and, 
therefore, the Comptroller General does not have authority to make a binding 
determination as to the proper interpretation of the prohibition. 
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To the Secretary of the Treasury, July 22, 1968: 
Letter dated May 21, 1968 (reference CC 191.8 G), from the Assist- 


ant Secretary of the Treasury, concerns the recovery of costs by the 
Bureau of Customs (Customs) for services furnished certain airlines 
at airports in Canada. 


The facts and circumstances giving rise to the questions presented, 
as disclosed by the Assistant Secretary’s letter, are set forth below. 


At the request of certain airlines, customs officers have been stationed 
at major airports in Canada for some years past to provide tentative 
clearance for air passengers bound to the United States. Under this 


program Customs performs certain of its baggage examination, inspec- 


tion and other functions in Canada, but residual functions remain to be 
performed after the aircraft reach the United States. Thus, each plane 
coming into the United States has to be entered and boarded and its 
cargo, other than baggage, has to be cleared. The preclearance opera- 
tion is essentially of advantage to the airlines rather than to the Bureau 
of Customs and the airlines are desirous of seeing it expanded. Pre- 


clearance operations reduce a number of the administrative expenses 
which the airlines would otherwise incur and thus confers a financial 


benefit upon them. In addition, the airlines believe that this service 
attracts passengers and, accordingly, provides them with a com- 
petitive advantage over other means of transportation. 

Although Customs costs within the United States are to some extent 
decreased by this program, the costs (including related costs) of sta- 
tioning men and performing services in Canada are considerably 
greater than the total cost to Customs would be if all of the Customs 
operations were performed in the United States. 

At the present time, the airlines reimburse the Government for extra 
compensation under the Customs overtime laws as they would for 
similar services performed within the United States but they pay no 
part of the other costs of the Customs operation. When these services 
were originally provided, the costs to the Customs appropriation were 
relatively small. The Assistant Secretary states, however, that with the 
increase in air travel, requests for additional manpower to provide 
these services continue to increase; and that with the present limits 
on your appropriation it therefore becomes necessary to consider 
whether the airlines may not be required to reimburse the Government 
if they want preclearance services. 

The Assistant Secretary’s letter continues : 

There is no statute which in terms expressly authorizes us to require (or 
specifically prohibits us from requiring) reimbursement for the tentative pre- 
clearance services, differing from overtime compensation authorized by 19 U.S.C. 
267, and 1451. Before 1931 the salaries of Customs officers stationed in Canada 


were reimbursed by the transportation companies (principally rail) who were 
serviced. It would seem that the services performed then were similar in nature 
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to those now exercised at the airports. In objecting to the 1931 practice in 11 
Comp. Gen. 153, your office quoted the Act of March 3, 1917 (now 18 U.S.C, 209), 
distinguished (1922) 33 Op. Atty. Gen. 273, and cited two other Comptroller 
General decisions (1923) 2 Comp. Gen. 775 and (1923) 3 Comp. Gen. 128, Each 
of those decisions took the view that reimbursement from private parties for 
special services of Customs officers was prohibited by the 1917 Act unless there 
is a statute authorizing reimbursement. The Department accepted your decision 
and discontinued the practice. 

Since these decisions, however, the Congress has enacted as part of section 
501 of the Independent Offices Appropriation Act the so-called “User Charges” 
statute, section 501 of the Independent Offices Appropriation Act of 1952 (31 
U.S.C. 483a) which appears to be more than a mere expression of the “sense of 
Congress that any work, service, * * * benefit, privilege, authority, use, * * * or 
similar thing of value or utility performed, furnished, provided, granted * * * 
by any Federal agency * * * to any person * * * shall be self-sustaining to the 
full extent possible.” The statute provides substantive authority for “the head of 
each Federal agency * * * by regulation * * * to prescribe therefor such fee, 
charge, or price, if any, as he shall determine, in case none exists, or redeter- 
mine, in the case of an existing one, to be fair and equitable taking into con- 
sideration direct and indirect cost to the Government, value to the recipient, public 
policy or interest served and other pertinent facts.” 

The Assistant Secretary expresses the view that in the language of 
31 U.S.C, 483a, the services provided in Canada are embraced fairly 
within the terms “work,” “service,” “benefit,” “privilege,” and “use,” 
“or similar thing of value,” “performed,” “furnished,” “provided,” 
or “granted.” He states that the head of the Federal agency is author- 
ized by regulation “to prescribe therefor such fee, charge, or fine, if 
any, as he shall determine, in case none exists * * *;” and that in doing 
so he shall make the charge “fair and equitable taking into considera- 
tion direct and indirect cost to the Government value to the recipient, 
public policy or interest served and other pertinent facts.” This, he 
feels, indicates that the charge should cover the special benefit con- 
ferred; and he points out that although the authority contained in 31 
U.S.C. 483a is subject to the proviso that its provisions do not “repeal 
or modify existing statutes prohibiting the collection * * * of any fee, 
charge, or price,” there is no statute which in terms prohibits the col- 
lection of a charge for the services involved. 

Accordingly, our decision is requested whether a charge for all or 
part of the expenses of Customs for providing the requested services 
to be performed in Canada in connection with the tentative preclear- 
ance of aircraft passengers and baggage bound for the United States 
would be authorized or required by 31 U.S.C, 483a, or otherwise. 

In addition, if we determine that such charge is so authorized or 
required, our decision is also requested whether the provisions of 
19 U.S.C. 1524, directing the deposit of the receipts for reimbursable 
charges as a reimbursement to the appropriation out of which they 
were paid, would authorize refund to the appropriation for collecting 
the revenue from Customs of the amounts collected. In this connec- 
tion the Assistant Secretary points out that the proviso to 31 U.S.C. 
483a saves from repeal or modification “existing statutes prohibiting 
the collecting, fixing the amount, or directing the disposition of 
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any fee, charge, or price,” and would appear to allow such refund. 
[Italic supplied.] 

In 37 Comp. Gen. 776 we stated that while in frequent instances 

prior to that decision we had discussed 18 U.S.C. 1914 (which was 
based on the act of March 3, 1917, and is now 18 U.S.C. 209), and 
on many occasions had cautioned against possible violations of its 
provisions, we had many times explained (subsequent to 11 Comp. 
Gen. 153) that since section 1914 was a criminal statute, its enforce- 
ment was primarily a function of the Department of Justice and the 
courts, and had expressly pointed that our opinions with respect 
thereto may or may not be shared by the Department. We further 
stated therein that we have no authority to make a binding deter- 
mination as to the proper interpretation of 18 U.S.C. 1914, and, 
therefore, that any contrary construction of our role in this area is 
and should be regarded as incorrect. Accordingly, any determina- 
tions made in the decisions of this Office referred to in the Assistant 
Secretary’s letter concerning the applicability of the act of March 
3, 1917 (now 18 U.S.C. 209), would not be binding. Final determina- 
tion on such an issue would be for the Attorney General. 

Insofar as this Office is concerned, as indicated in the Assistant 
Secretary’s letter, subsequent to our decisions cited in the letter, there 
was enacted into law section 501 of the Independent Offices Appro- 
priation Act of 1952, 65 Stat. 290, 31 U.S.C. 483a, which reads as 
follows—quoting from the Code: 

It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency (including wholly owned 
Government corporations as defined in the Government Corporation Control 
Act of 1945) to or for any person (including groups, associations, organizations, 
partnerships, corporations, or businesses), except those engaged in the trans- 
action of official business of the Government, shall be self-sustaining to the full 
extent possible, and the head of each Federal agency is authorized by regula- 
tion (which, in the case of agencies in the executive branch, shall be as uniform 
as practicable and subject to such policies as the President may prescribe) 
to prescribe therefor such fee, charge, or price, if any, as he shall determine, 
in case none exists, or redetermine, in case of an existing one, to be fair and equi- 
table taking into consideration direct and indirect cost to the Government, value 
to the recipient, public policy or interest served, and other pertinent facts, and 
any amount so determined or redetermined shall be collected and paid into the 
Treasury as miscellaneous receipts: Provided, That nothing contained in this 
section shall repeal or modify existing statutes prohibiting the collection, firing 
the amount, or directing the disposition of any fee, charge or price: Provided 
further, That nothing contained in this section shall repeal or modify existing 
statutes prescribing bases for calculation of any fee, charge or price, but this 
proviso shall not restrict the redetermination or recalculation in accordance 
with the prescribed bases of the amount of any such fee, charge or price. 
[Italic supplied.] 

The legislative history of section 501 discloses that the purpose 
thereof is to provide authority for Government agencies to make 
charges for services in cases where no charge was made at the time 
of its enactment, and to revise charges where charges then in effect 


were too low, except in cases where the charge is specifically fixed by 
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law or the law specifically provides that no charge shall be made 
(page 3, H. Rept. No. 384, 82d Cong., Ist Sess.). 

We agree with the Assistant Secretary that the language of 31 
U.S.C. 483a is very broad, and that the section contemplates that those 
who receive the benefit of services rendered by the Government espe- 
cially for them should pay the costs thereof, at least to the extent that 
it appears that a special benefit is conferred. In the instant case the 
Assistant Secretary’s letter discloses that the costs (including related 
costs) of stationing men and performing services in Canada are con- 
siderably greater than total costs to Customs would be if all of the 
Customs operations were performed in the United States. Also, as in- 
dicated above, the preclearance operation in Canada is essentially of 
advantage to the airline rather than the Bureau of Customs. Accord- 
ingly, it is our view that to the extent the costs (including employees’ 
compensation) of the requested preclearance services in Canada are in 
excess of the costs that Customs would incur if all of the Customs 
operations involved were performed in the United States, a charge 
covering such excess costs would be authorized by 31 U.S.C. 483a, if 
fixed in accordance with the provisions of such section. 

Concerning the disposition of the charges proposed to be collected 
from the airlines, while 31 U.S.C. 483a provides that any fee, charge 
or price prescribed by an agency shall be collected and deposited into 
the Treasury as miscellaneous receipts, it further provides that nothing 
in section 483a shall repeal or modify existing statutes directing the 
disposition of any fee, charge or price. As indicated in the Assistant 
Secretary’s letter, 19 U.S.C. 1524 provides that receipts for any re- 
imbursable charges which have been paid out of any appropriation 
for collecting the revenue from Customs shall be deposited as a refund 
to such appropriation. Accordingly, the charges collected from the air- 
lines by Customs for the services rendered in Canada may be deposited 
as a refund to the appropriation from which such charges were paid, 
with the understanding that the appropriation committees of the Con- 
gress will be advised of this fact. 

The questions presented are answered accordingly. 


[B-164549] 


Quarters Allowance—Dependents—Quarters Occupancy Prevented 
by “Competent Authority” 


The fact that an officer of the uniformed services supports his children resid- 
ing with his former wife who had been awarded their custody in the divorce 
decree does not entitle him to a basic allowance for quarters on their behalf, 
the officer having remarried and having been assigned Government quarters at 
his overseas station, from which his dependents were not precluded by “com- 
petent orders.” The divorce decree of the court having jurisdiction of the chil- 
dren is not the “competent authority” contemplated by 37 U.S.C. 408(d) in pro- 
viding that a member assigned Government quarters may not be denied a basic 
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allowance for quarters if, because by orders of competent authority his de- 
pendents are prevented from occupying the assigned quarters. 

To Lieutenant W. J. Sheehan, Department of the Navy, July 22, 
1968: 


Further reference is made to your letter dated March 18, 1968, for- 
warded here by first endorsement dated June 7, 1968, of the Comptrol- 
ler of the Navy, requesting that a determination be made as to the 
entitlement of Commander Bill J. Bell, 582246, USN, to basic allow- 
ance for quarters on behalf of dependent children residing with his 
former wife. Your request has been assigned Submission No. DO-N- 
1001 by the Department of Defense Military Pay and Allowance 
Committee. 

You report that Commander Bell was divorced from Lijean Bell on 
June 3, 1964; that the divorce decree awarded the children to the 
mother and required him to contribute to their support in the amount 
of $350 per month; and that his current pay record shows a depend- 
ency allotment of $175 payable to the Clerk of the Court of Escambia 
County, Florida, for the use of Mrs. Robert B. Waters (former Lijean 
Bell). You further state that Commander Bell has remarried; that 
on February 25, 1964, he reported to the Office of the Naval Attache, 
Monrovia, Liberia, for duty; that he was assigned Government quar- 
ters; and that basic allowance for quarters on behalf of his children 
was started since the “children could not reside with the member due 
to valid court order and he was required to contribute to their complete 
support.” 

By letter dated November 14, 1967, from the Comptroller of the 
Navy, you were advised that Commander Bell was not entitled to basic 
allowance for quarters while assigned adequate Government quarters 
and his dependents were not prevented from occupying such quarters 
by competent (military) authority. You say that his case concerns 
dependents who were prevented by “competent authority”—you ap- 
pear to view the divorce decree of a court having jurisdiction of his 
children as constituting such authority—from occupying assigned 
Government quarters. 

It is provided in 37 U.S.C. 403(b) that, except as otherwise provided 
by law, a member of a uniformed service who is assigned to quarters 
of the United States or a housing facility under the jurisdiction of 
a uniformed service, appropriate to his grade, rank, or rating and 
adequate for himself, and his dependents, if with dependents, is not 
entitled to a basic allowance for quarters. However, subsection (d) 
provides that a member assigned Government quarters may not be 
denied the basic allowances for quarters if, because of orders of com- 
petent authority, his dependents are prevented from occupying those 
quarters. 

It has long been established that quarters and rental allowances are 
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payable to a member of a military service as reasonable commutation 
in money when he is not furnished public quarters and he must provide 
his own. Also, it has been the policy of the uniformed services to pre- 
serve family units to the extent that exigencies of the service will 
allow. Thus, within certain limitations, the law authorizes transporta- 
tion of an officer’s dependents to his station to reside with him. Also, 
the law permits payment of basic allowance for quarters where, be- 
cause of the member’s military assignment, adequate quarters are not 
available or he is not permitted to have his dependents at his perma- 
nent post of duty, even though he is assigned quarters for himself. 

Commander Bell’s children were not prevented by competent mili- 
tary authority or the nature of his military assignment from occupying 
adequate quarters assigned him. Rather, they did not live with him 
(regardless of his place of military assignment) because of the court 
order awarding custody to their mother. Since his children did not 
reside with him for reasons which had nothing to do with his military 
assignment or an order issued by competent military authority, his 
situation does not come within the purview of 37 U.S.C. 403(d). 

Accordingly, it is concluded that he was not entitled to a basic allow- 
ance for quarters in the circumstances described and appropriate 
action should be taken to collect the amounts of such allowance errone- 
ously credited to his account. 


[B-164842] 


Pay—Retired—Effective Date—Voluntary v. Involuntary Retire- 
ment 


An officer of the uniformed services subject to involuntary retirement on June 30, 
1968, under section 1(i) of Public Law 86-155, “notwithstanding any other provi- 
sion of law,” whose application for voluntary retirement on July 1, 1968, pursuant 
to 10 U.S.C. 6323, is not accomplished by retirement orders stated to be effective 
July 1, 1968, because the officer had not been recommended for continuation on 
the active duty list as required by section 1(i) of the act, is considered to have 
been mandatorily retired on June 30, 1968. Therefore, the rule in 44 Comp. Gen. 
584 does not govern to entitle the officer to computation of his retired pay at the 
higher active duty pay rate that became effective July 1, 1968, and the officer’s 
retired pay is for computation on the basis of his active duty pay rate in effect 
June 30, 1968, the date of his retirement. 


To Major G. W. Colburn, United States Marine Corps, July 23, 1968: 


Reference is made to your letter of July 2, 1968, and enclosures, re- 
questing decision whether Colonel Stanley D. Low, 08150, United 
States Marine Corps, retired, may be paid retired pay computed on 
the higher rates of active duty basic pay ($1,373.10 per month effective 
July 1, 1968, for a colonel with over 26 years of service creditable for 
pay purposes) prescribed in Executive Order No. 11414, June 11, 
1968, 33 F.R. 8645, promulgated in accordance with the provisions of 
section 8, Public Law 90-207, December 16, 1967, 81 Stat. 654, 37 
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U.S.C. 203 note. Two additional questions relating to “retirements of 
the type and under the circumstances in question” are presented in the 
first endorsement of July 2, 1968, to your letter. Your request for de- 
cision was assigned control number DO-MC-1011 by the Department 
of Defense Military Pay and Allowance Committee. 

The Register of Commissioned and Warrant Officers of the United 
States Navy and Marine Corps and Reserve Officers on Active Duty, 
January 1, 1967, shows (at page NC-4) that Colonel Low initially en- 
tered into service on September 8, 1941, and September 1, 1960, is shown 
as his date of rank in the grade of colonel. 

The Commandant of the Marine Corps in orders dated May 3, 1968, 
notified Colonel Low that in accordance with the provisions of Public 
Law 86-155, August 11, 1959, 73 Stat. 333-338, 10 U.S.C. 5701 note, 
“* * * vou are transferred to the Retired List effective 1 July 1968.” 
In a letter dated May 10, 1968, addressed to the Secretary of the 
Navy, Colonel Low requested that he be “* * * voluntarily retired ef- 
fective 1 July 1968” under the provisions of 10 U.S.C. 6323 and para- 
graph 13054.3, Marine Corps Personnel Manual, relating to applica- 
tions for voluntary retirement after completing more than 20 years 
of active service. 

Paragraph 13054, Marine Corps Personnel Manual, provides in 
subparagraph 1 that requests for voluntary retirement shall be sub- 


mitted so as to arrive at Headquarters, U.S. Marine Corps, not more 
than 4 months and not less than 2 months prior to the requested effec- 
tive date of retirement. It is further provided that the requested ef- 
fective date of retirement must be the first day of a month. Sub- 
paragraph 2 provides that: 


2. An officer who is subject to involuntary retirement may request voluntary 
retirement to be effective on or prior to the date of involuntary retirement, 
provided he is eligible for voluntary retirement. If such a request is submitted 
it will be processed and voluntary retirement effected in lieu of involuntary 
retirement. [Italic supplied. ] 

While the above-quoted provisions of the Marine Corps Personnel 
Manual appear to be applicable in a number of different situations 
where a Marine Corps officer is subject to involuntary retirement, for 
the reasons shown below it is our view that the word “on” in sub- 
paragraph 2 can have no application in a case involving a mandatory 
retirement situation under Public Law 86-155. 

It is stated in the second paragraph of your letter that the orders of 
May 3, 1968, were canceled and new orders were issued transferring 
Colonel Low to the retired list “* * * effective 1 July 1968 under 10 
U.S.C. 6323 and the act of August 11, 1959.” The record shows that 
Colonel Low was advised by the Commandant of the Marine Corps 
in orders dated June 10, 1968, as follows: 


1. The Secretary of the Navy has approved your request for retirement after 
the completion of more than twenty years active service. You are transferred to 
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the Retired List, pursuant to the provisions of references (a) and (b) effective 
1 July 1968. 

References (a) and (b) mentioned in the orders of June 10, 1968, are 
10 U.S.C. 6323 and Public Law 86-155, respectively. 

The importance to Colonel Low (numerous other officers are stated 
to be in the same situation) of being placed on the retired list effec- 
tive July 1, 1968, under authority of 10 U.S.C. 6323 (voluntary re- 
tirement upon the application of a Naval or Marine Corps officer after 
completing more than 20 years of active service, in the discretion of the 
President and effective on the first day of any month designated by 
the President) is that his retired pay status then would be governed 
by the rule of decision of March 26, 1965, 44 Comp. Gen. 584. In that 
case it was held that all officers who were retired under that statutory 
provision effective September 1, 1964, were entitled to compute their 
retired pay on the basis of the higher rates of active duty basic pay 
which became effective September 1, 1964, as prescribed in Public 
Law 88-422, August 12, 1964, 78 Stat. 395, 37 U.S.C. 203. 

Hence, if Colonel Low’s retirement under authority of 10 U.S.C. 
6323 became legally effective on July 1, 1968, he would be entitled to 
compute his retired pay on the rates of active duty basic pay which 
became effective on that date. On the other hand if, under the provi- 
sions of Public Law 86-155, he was required to be placed on the 
retired list on June 30, 1968, his retired pay would be required to be 
computed on the rate of active duty basic pay that he was receiving on 
June 30, 1968, $1,284.60 per month (37 U.S.C. 203(a), as amended 
by Public Law 90-207, effective October 1, 1967). 

It appears that the 1968 fiscal year Continuation Board which was 
convened under authority of section 1(a) of Public Law 86-155, con- 
sidered Colonel Low but did not recommend him for continuation on 
the active list. He thereupon became subject to the involuntary retire- 
ment provisions of section 1(i) of that law, 73 Stat. 335, which reads 
as follows: 

(i) Unless sooner selected for promotion to the next higher grade, each officer 
who is considered for continuation on the active list by a board convened under 
this section and who is not recommended for continuation in the approved re- 
port of the board, shall, notwithstanding any other provision of law except sub- 
section (j) or (k), be retired on June 30 of the fiscal year in which the report 
of the board is approved or in which he completes 20 years of total commissioned 
service, as computed under section 6387 or 6388 of title 10, United States Code, 
whichever is later. [Italic supplied.] 

The word “notwithstanding” means “without prevention or obstruc- 
tion from or by” and “in spite of.” See 66 C.J.S. 679, note 53, and cases 
there cited. Thus, as used in section 1(i), the word “notwithstanding” 
means “without prevention or obstruction from or by” and “in spite 
of” any other provision of law. 

The record does not indicate that the provisions of subsections (j) 
or (k) of section 1 of Public Law 86-155, 73 Stat. 335, 336, had any 
application in Colonel Low’s case so: as to affect the mandatory re- 
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quirement relating to his placement on the retired list on June 30, 
1968, under section 1(i). Note the use of the imperative word “shall” 
coupled with the phrase “notwithstanding any other provision of 
law.” In such circumstances, it would seem that the language contained 
in section 1(i) would preclude an officer—whom a continuation board, 
convened under authority of Public Law 86-155, did not recommend 
for continuation on the active list—from retiring under “any other 
provision of law,” unless other language contained therein evidences 
a contrary intent. The provisions of sections 2(d) and 2(e) of Public 
Law 86-155 relate to this matter. 

An officer within the scope of section 2(d) who is retired under 
that act “* * * shall be paid, in addition to his retired pay, a lump- 
sum payment of $2,000, effective on the date of his retirement.” 

Section 2(e) provides: 

(e) An officer who has the qualifications specified in subsection (d) and who 
has been considered but not recommended for continuation on the active list 
pursuant to section 1 of this Act shall be considered for the purpose of subsec- 
tion (d) as being retired under this Act if the officer retires voluntarily prior to 
the date specified for his retirement under this Act. [Italic supplied.] 

It is axiomatic in statutory construction that words are not in- 
serted into an act without some purpose. While sections 2(d) and 
2(e) of Public Law 86-155 apparently sanction voluntary retirements 
under the circumstances there prescribed, it appears clear that the 


phrase “notwithstanding any other provision of law” was employed in 
section 1(i) for the purpose of precluding the operation of “any 
other provision of law” authorizing voluntary retirement, unless the 
voluntary retirement of the individual concerned under such “other 
provision of law” became effective before June 30 of the fiscal year 
prescribed in that section. 

Section 6323, Title 10, U.S. Code, provides in subsection (a) that: 


(a) An officer of the Navy or Marine Corps who applies for retirement after 
completing more than 20 years of active service, of which at least 10 years was 
service as a commissioned officer, may, in the discretion of the President, be 
retired on the first day of any month designated by the President. 

As previously stated, the Commandant of the Marine Corps notified 
Colonel Low in orders dated June 10, 1968, that he was being trans- 
ferred to the retired list pursuant to the provisions of 10 U.S.C. 6323 
and Public Law 86-155 “effective 1 July 1968.” It is apparent that to 
the extent that such orders contemplated a voluntary retirement under 
the provisions of 10 U.S.C. 6323, such retirement was not to become 
effective prior to June 30, 1968, the date prescribed in section 1(i) as 
the effective date of his mandatory retirement under Public Law 86- 
155. Since such ostensible retirement did not meet the requirements of 
the law, it is our view that he was mandatorily retired on June 30, 
1968, and that the orders of June 10, 1968, were without effect to ac- 
complish his retirement effective July 1, 1968. Therefore, it is con- 
cluded that his retired pay effective from July 1, 1968, is required to be 
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based on the rates of active duty basic pay which were in effect on June 
30, 1968. Your basic question is answered accordingly. 

The two additional questions presented in the first endorsement to 
your letter are as follows: 


a. Should it be held in effect that an officer subject to involuntary retirement 
on 1 July 1968 under the provisions of the act of August 11, 1959, Public Law 
86-155, may be retired on that date under 10 U.S.C. 6323, would he be entitled 
to otherwise proper payment of $2,000 under section 2(d) of the cited 1959 act. 
The reason for doubt in the matter is that section 2(e) of the 1959 act provides 
for payment of the $2,000 to an officer who “retires voluntarily prior to the date 
specified for his retirement under this Act.” 

b. Would the same officer be entitled to change or revoke his survivorship 
annuity election made under chapter 73 of title 10, U.S. Code, as provided for by 
section 3 of the act of August 11, 1959, Public Law 86-155, as amended by section 
12 of the act of July 12, 1960, Public Law 86-616 [and as further amended by 
section 2, Public Law 88-393, August 1, 1964, 78 Stat. 375]. The reason for doubt 
is that clause (2) of section 3 provides for a change or revocation of a survivor- 
ship annuity election by an officer who “retires voluntarily before the date spec- 
ified for his retirement under this Act.” 


In view of the above answer to the basic question you have pre- 
sented, no response appears necessary to questions a and b. 


[B-164518] 


Public Buildings—Construction—Cost Limitations—Certification, 
Compliance, Ete. 


The statutory cost limitation certificate required by paragraph 18-110(b) of 
the Armed Services Procurement Regulation in connection with construction con- 
tracts is regarded as being intended to prevent the deliberate understatement of 
estimated costs so as to stay within the statutory limitation, and is considered 
a requirement that is in accord with paragraph 2-201(c) of the regulation, 
which provides for the rejection of bids materially unbalanced “for the purpose 
of bringing affected items within cost limitations.” 


Bids—Evaluation—Cost Limitations 


Whether the overstatement of costs on proposed construction contracts which 
are subject to statutory limitations and to the certification of the accuracy of cost 
apportionment statements prescribed by paragraph 18-110(b) of the Armed 
Services Procurement Regulation would in no case be grounds for finding a bid 
nonresponsive cannot be answered without qualification. However, such cases 
are not anticipated in view of the fact that problems involving paragraph 18-110 
have concerned understatements of estimated costs by bidders attempting to 
stay within the statutory limitations, and because paragraph 2-201(c) (i) of 
the regulation provides for the rejection of bids materially unbalanced for the 
purpose of bringing affected items within cost limitations or bids which exceed 
cost limitations, unless the limitations had been waived prior to award. 


Bids—Unbalanced—To Meet Cost Limitations 


Where the Government estimate on construction contracts shows that costs will 


not exceed the statutory cost limitations prescribed in paragraph 18-110 of 
the Armed Services Procurement Regulation, and the bidder’s certified cost ap- 
portionment is also within the limitation, the fact that the bid was unbalanced 
would not ordinarily justify rejection of the bid as nonresponsive. 


Bids—Unsigned—Cost, Certifications 


Where a Government estimate on construction projects shows that costs subject 
to the statutory cost limitations of paragraph 18-110 of the Armed Services Pro- 
curement Regulation will not exceed the limitation, the failure to sign the cer- 
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tification required by subsection (b) is not grounds for finding a bid nonrespon- 
sive, and the usual principles regarding the acceptability of unsigned bids would 
govern in view of the fact that pursuant to paragraph 2-201(c) (i), a bidder by 
his signature certifies to the correctness of his estimated cost apportionment 
and to the entire bid and, therefore, the failure to certify the cost apportionment 
should not arise as 4 distinct issue. 


Bids—Unbalanced—To Meet Cost Limitations 


In connection with construction projects, the fact that the accuracy of a bid- 
der’s apportionment between statutorily limited costs and those not so limited can 
affect the responsiveness of a bid, paragraph 2-201(c) (i) of the Armed Services 
Procurement Regulation properly provides that “materially unbalanced” or 
grossly inaccurate cost apportionment can be cause for the rejection of a bid. 


Contracts—Specifications—Deviations—Informal v. substantive— 
Cost information 


The refusal to submit a certified cost apportionment that satisfies the statutory 
limits prescribed for construction contracts pursuant to paragraph 18-110 of 
the Armed Services Procurement Regulation, or the submission of grossly er- 
roneous cost apportionment data to circumvent the statutory cost limitations is 
regarded as a material discrepancy which renders a bid nonresponsive, notwith- 
standing the apportionment certificate is considered only one tool in an array 
of aids, such as prior cost experience, Government engineering estimates, com- 
peting bidders’ costs apportionment, and the like, which are available to deter- 
mine whether the statutory cost limitations have been met by the bidder. 


Bids—Evaluation—Cost Limitations 


Although the evaluation of materially unbalanced bids on construction projects 
is a matter of bid responsiveness, the materiality would to a great extent be 
determined by whether the actual price offered by the bidder exceeded the statu- 
tory limitation imposed by paragraph 18-110 of the Armed Services Procurement 
Regulation, as there is no authorization for construction which exceeds the stat- 
utory limits. In the absence of an appropriate waiver pursuant to paragraph 
2-201(c) (i) of the regulation, a bid that on the basis of full evaluation has been 
determined to have exceeded the statutory limitation is for rejection without 
regard to responsiveness, whether or not the problem of a materially unbalanced 
bid is involved. 


To the Secretary of the Army, July 24, 1968: 


Reference is made to the June 4, 1968, letter from the Director of 
Procurement Policy and Review, Office of the Assistant Secretary 
(I&L) (PP), Department of the Army, presenting a number of ques- 
tions regarding the effect of a bidder’s certification as required by 
paragraph 18-110, Armed Services Procurement Regulation (ASPR), 
of his cost apportionment between items subject to a statutory cost 
limitation and those items without such limitation. 

As presently formulated, the subject regulation provides: 

18-110 STATUTORY COST LIMITATIONS. 


(a) Contracts for construction shall not be awarded at a price in excess of 
statutory cost limitations unless the limitations for the particular contract can 
be and have been waived and shall not be awarded at a price, which, with allow- 
ances for Government imposed contingencies and overhead, exceeds the statutory 
authorization for the project. 

(b) Invitations for bids and requests for proposals containing one or more 
items subject to statutory cost limitations shall state in a separate schedule the 
applicable cost limitation for each item subject to a specific statutory cost limit- 


ation. Invitations for bids and requests for proposals shall state specifically 
that a bid or proposal which does not contain prices for the individual schedules 
will be considered nonresponsive. Bids or proposals shall contain a certification 
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that each such price includes an approximate apportionment of all estimated ap- 
plicable costs, direct and indirect, as well as overhead and profit. The invitation 


for bids requiring such certification shall direct the attention of bidders to the 
following statement to be included in the invitation for bids. 


BIDS MUST SET FORTH FULL, ACCURATE, AND COMPLETE INFORMA- 
TION AS REQUIRED BY THIS INVITATION FOR BIDS (INCLUDING 
ATTACHMENTS). THE PENALTY FOR MAKING FALSE STATEMENTS 


IN BIDS IS PRESCRIBED IN 18 U.S.C. 1001 (See 2-405 and 2-406.) 


PROCUREMENT OF CONSTRUCTION AND CONTRACTING FOR 
ARCHITECT-ENGINEER SERVICES 


(c) A bid or proposal containing prices within statutory cost limitations only 
because such bid or proposal is materially unbalanced shall be rejected. An 
unbalanced bid or proposal is one which is based on prices significantly less than 
cost for some work, and prices which are overstated for other work. A bid or 
proposal containing prices that exceed applicable statutory cost limitations shall 
be rejected, unless for construction of cold storage or regular (general purposes) 
warehousing, barracks for enlisted personnel or bachelor officer’s quarters, and 
the determination of the Assistant Secretary of Defense (Installations and 
Logistics) has been obtained that the limitations on construction costs in the 
annual Military Construction Act shall not apply as impracticable. In addition, 
where appropriate provision is made in the invitation for bids or requests for 
proposals, separate award may be made on individual items whose price is 
within or not subject to any applicable cost limitation, and those items whose 
price is in excess of the limitations shall be rejected. Such a provision for separate 
award shall not be made unless determined to be in the best interest of the 
Government. 


In addition ASPR 2-201(c)(i) provides for the insertion of a 
related clause in the following words: 


(1) Except when the Assistant Secretary of Defense (Installations and Logis- 
ties) has granted a waiver (see 18-110) prior to solicitation, if the invitation 
contains one or more items subject to statutory cost limitation, a provision 
substantially as follows: 

COST LIMITATION. A bid which does not contain separate bid prices for 
the items identified as subject to a cost limitation may be considered nonrespon- 
sive. A bidder by signing his bid certifies that each price bid on items subject to 
a cost limitation includes an appropriate apportionment of all applicable 
estimated costs, direct and indirect, as well as overhead and profit. Bids may 
be rejected which (i) have been materially unbalanced for the purpose of 
bringing affected items within cost limitations, or (ii) exceed the cost limitations 
unless such limitations have been waived by the Assistant Secretary of Defense 
(Installations and Logistics) prior to award. 


Your letter expresses concern that the decisions of this Office, such 
as 46 Comp. Gen. 298 and B-158595, May 26, 1966, may be at variance 
with ASPR 18-110. In particular, you ask the questions which are 
quoted and discussed below in the order presented : 


a. Does your Office regard the certification required by ASPR 18-110(b) as 
having the sole purpose of guarding against wnderstatement of costs subject to 
a statutory limitation in order to come within that limitation? 


We believe the certification required by ASPR 18-110(b) is intended 
to prevent deliberate understatement of estimated costs so as to stay 
within the statutory limitation, and we so stated on pages 8 and 9 of 
our decision B—159813, October 13, 1966, 46 Comp. Gen. 298, when we 
said: 

While it could be that bidders might unbalance bids with a view toward over- 


loading costs of other work so that the costs on the work governed by a given 
dollar limitation will come within the limitation, no useful purpose would appear 
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to be served for a bidder, who reasonably can be expected to be bidding with the 
view of being successful in obtaining an award of a contract, to deliberately 
overload the costs for that part of the work within the limitation and at the same 
time state a ridiculously low cost for other work. It is the kind of unbalancing 


first mentioned which Armed Services Procurement Regulation (ASPR) guards 
against in section 18—-110(c). 


It is our opinion that this statement accords with ASPR 2-201(c) 
(i), which provides for the rejection of bids of materially unbalanced 
“for the purpose of bringing affected items within cost limitations.” 


b. If the answer to a. is affirmative, does it follow that the overstatement of 
costs subject to a statutory limitation and certification of the accuracy of such 
statement would in no case be grounds for finding a bid nonresponsive? 


Since every possible circumstance cannot be anticipated, we cannot 
unqualifiedly answer the question in the affirmative. Nevertheless, 
because the problems to date involving ASPR 18-110 have concerned 
the alleged understatement of estimated costs by bidders attempt- 
ing to stay within the statutory limitations, and because of the present 
wording of ASPR 2-201 (c) (i), we do not anticipate cases under ASPR 
18-110 involving overstated estimates of costs subject to statutory 
limitations. 

ec. If an independent Government estimate shows that costs subject to statu- 
tory limitation will not exceed the limitation, is the fact that a bidder under- 
stated these costs and certified the accuracy of such statement grounds for 
finding the bid nonresponsive? Regardless of the bidder’s intent? 

Our conclusions regarding a bidder’s understatement of estimated 
costs of statutorily limited items depend upon many factors, includ- 
ing, when known, the bidder’s intention. See B-162173, September 29, 
1967, to the Secretary of the Navy, where we questioned the propriety 
of allowing the rebalancing of an unbalanced bid, which was low 
in the overall, in order to come within the statutory limitations. On 
the other hand, where the Government’s own estimates show that the 
costs subject thereto will not exceed the statutory limitation and the 
bidder’s certified cost apportionment is also within the limitation, 
the fact that the bid was unbalanced would not ordinarily justify 
rejection of the bid as not responsive. 


d. If an independent Government estimate shows that costs subject to stat- 
utory limitation will not exceed the limitation, is the failure of a bidder to sign 
the certification required by ASPR 18-110(b) grounds for finding the bid non- 
responsive? 


As we understand the present formulation of solicitations pursuant 
to ASPR 2-201(c) (i), a bidder certifies as to the correctness of his 
estimated cost apportionment by his signature to the entire bid. 
Where this is the case the failure to certify cost apportionment should 
not arise as a distinct issue. Accordingly, the usual principles regard- 
ing the acceptability of unsigned bids would govern. 


e. Is the accuracy of a bidder’s apportionment between statutorily limited 
costs and those not so limited a factor which cannot be made to affect the 
responsiveness of his bid, regardless of what the IFB states on this matter? 
Is the bidder’s certification of his apportionment also a factor which cannot 
affect responsiveness? 
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It is our opinion that the accuracy of a bidder’s apportionment be- 
tween statutorily limited costs and those not so limited can affect the 
responsiveness of a bid. See B-162173, supra. ASPR 2-201(c) (i) 
provides that “materially unbalanced,” or grossly inaccurate, cost ap- 
portionment can be cause for the rejection of a bid. We are in agree- 
ment with this provision of the regulation. 

As discussed in response to question “d,” it appears unlikely that 
the failure to certify a cost apportionment will become an issue for 
future procurements. 


f. Can it be said that the accuracy of the certificate required by ASPR 18-110 
has no effect on responsiveness and can only affect the acceptability of the bid 
from the standpoint of nonresponsibility due to lack of business integrity? 

It is important to note that the statutes establishing cost limitations 
for military barracks and housing units are directed toward the 
appropriate governmental departments rather than to the private con- 
tractors who build the units. For this reason, the bidder’s cost appor- 
tionment certification should be considered as one tool in an array of 
aids, such as prior cost experience, Government engineering estimates, 
competing bidders’ cost apportionments and the like, available to de- 
termine whether the statutory cost limitations have been met. This is 
not to say that the submission of a cost apportionment certificate is a 
meaningless act, for despite the existence of a degree of latitude in- 
herent in good faith cost apportionment, bidders are required to fur- 
nish the Government a reasonable guide to their estimated costs so that 
the Government will be able to ascertain whether the projected costs 
will stay within the limits prescribed by Congress. Therefore, the re- 
fusal to submit a certified cost apportionment satisfying the statutory 
limits, or the submission of grossly erroneous cost apportionment data 
for the apparent purpose of circumventing such limits, is to be regarded 
as a material discrepancy rendering the bid nonresponsive. 


g. If a bid is rejected under ASPR 18-110(c) because it is “materially un- 
balanced,” is it a proper interpretation of that section to say that such a bid 
is not nonresponsive, but is rejected because the bidder’s actual cost could exceed 
the statutory limit? 

As stated in our response to question “f,” we believe that the evalua- 
tion of materially unbalanced bids is a matter of bid responsiveness. 
However, the materiality would to a great extent be determined by 
whether the actual price would exceed the statutory limit. There would, 
of course, be no authorization for construction which exceeds the statu- 
tory limits. In the absence of an appropriate waiver, if on the basis of 
a full evaluation it is determined that a bid will exceed the statutory 
cost limitation, then it must, for that reason, be rejected, without re- 
gard to its responsiveness otherwise. This is true whenever it is deter- 
mined that the statutory. limits will be exceeded, even though the 
problem of a materially unbalanced bid may not be present. 
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[ B-160026 J 


Officers and Employees—Service Agreements—Overseas Em- 
ployees—Transfers Between Overseas Duty Stations 


Employees who at the time of transfer by their agencies between overseas duty 
stations located in different territories or countries outside the continental 
United States had only completed part of an agreed period of service and had 
less than 12 months of service to perform under an employment agreement are 
required pursuant to 5 U.S.C. 5724(d) to execute a new agreement for a mini- 
mum of 12 months service—1 school year for overseas teachers--in order to be 
eligible for payment by the Government of the costs of the transfer. 


Officers and Employees—Service Agreements—Overseas Em- 
ployees—Transfers Between Overseas Duty Stations 


Although employees with less than 12 months of service to perform under a 
transportation agreement are not required under 5 U.S.C. 5724(d) to execute a 
new employment agreement upon transfer by their agency or department between 
official stations located in the same territory or country outside the United States, 
the agency or department, by policy or regulation, nevertheless may require their 
employees to execute a new employment agreement. 


Officers and Employees—Transfers—Relocation Expenses—Over- 
seas Employees Transferred Between Overseas Duty Stations 


The requirement in section 3.2a of the Bureau of the Budget Circular No. A-56 
that an employee execute the employment agreement prescribed by section 1.3c 
of the Circular in order to be eligible to receive payment of the miscellaneous 
expense allowance authorized has no application to employees transferred within 
foreign countries or within territories or possessions of the United States outside 
the contiguous 48 States and the District of Columbia. Therefore, employees 
transferred by their agency from one official station to another overseas prior 
to completing an agreed 12 months of service, whether or not they are required 
to sign a new employment agreement, are entitled to the miscellaneous expense 
allowance authorized by section 3.2a, and possibly other benefits prescribed by 
Circular No. A-56. 


To the Secretary of the Air Force, August 1, 1968: 


We refer to the letter of the Assistant Secretary of the Air Force, 
Manpower and Reserve Affairs, dated May 27, 1968, received in our 
Office July 5, which was assigned Control No. 68-23 by the Per Diem, 
Travel and Transportation Allowance Committee concerning the exe- 
cution of transportation agreements by employees of the Government 
who are transferred by their agencies between overseas duty stations. 

The following questions with regard to such transfers are presented 
in connection with the consideration of certain proposed amendments 
to Volume II of the Joint Travel Regulations by the Per Diem, Travel 
and Transportation Allowance Committee: 

a. Under the circumstances where an employee is reassigned or transferred 
from one Official station overseas to another official station overseas, but at the 
time of reporting to the new station less than 12 months service remains to be 


served under his current agreement, do the provisions of BOB Circular A-56 
require the execution of a new agreement for a minimum period of 12 months? 
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b. If the answer to a. is in the negative, is the employee entitled to the benefits 
established under P.L. 89-516, to the extent applicable under the circumstances 
cited in a. above, such as miscellaneous expenses, etc. ? 


In the decision of May 8, 1968, B-163726, we held that 5 U.S.C. 
5724(d) requires that employees who are transferred between official 
stations in different territories or countries outside the continental 
United States execute agreements to remain in Government service 
for 12 months (1-school year in the case of overseas teachers) following 
such transfer in order to be eligible for payment by the Government 
of the costs of such transfer. No exception is provided in the controlling 
provision of law for employees who are transferred between official 
stations in different territories or countries outside the continental 
United States after having completed part of an agreed period of 
service prior to transfer. Therefore, a new agreement for a minimum 
of 12 months’ service (1-school year in the case of overseas teachers) 
is required in such cases by 5 U.S.C. 5724(d). With regard to em- 
ployees transferred between official stations located in the same terri- 
tory or country outside the continental United States, the law does not 
require the execution of an employment agreement. However, a de- 
partment or agency may require, by policy or regulation, an agreement 
to be executed incident to such transfers. Question “a” is answered 
accordingly. 

In regard to question “b” we note that section 3.2a of the Bureau of 
the Budget Circular No. A-56 authorizes payment of the miscellaneous 
expense allowance “provided the agreement required in subsection 
1.8¢ is signed.” Under our decision referred to above, subsection 1.3 
would not be applicable to employees transferred within foreign coun- 
tries or within territories or possessions of the United States outside 
the contiguous 48 States and the District of Columbia. Thus, we see 
no reason why such employees would not be entitled to the miscel- 
laneous expenses allowance even though they are not required to sign 
an agreement. Also, other benefits might be payable to employees in- 
volved under Circular No. A-56 such as those covered by section 2.5 
even though an agreement to remain in Government service is not 
required. 


[ B-163821 J 


Quarters Allowance—Government Quarters—Nonoccupancy—Al- 
lowance Continuance—Members Without Dependents Duty Station 
Changes 


Members of the uniformed services without dependents who are not assigned or 
do not occupy Government quarters while in a travel or leave status between 
permanent duty stations, including time granted as delay en route or proceed 
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time, are entitled to a basic allowance for quarters during the interim between 
detachment from the old station and reporting at the new station on the same 
basis as members with dependents, Public Law 90-207, amending 37 U.S.C. 403(f) 
prescribing entitlement to the allowance for the period while in a permanent 
change-of-station status without regard to dependency. 


uarters Allowance—Members Without Dependents—While in a 
Travel or Leave Status Between Duty Stations 


To the extent that members of the uniformed services without dependents are 
not assigned Government quarters while traveling, or during delays en route, 
they are entitled to basic allowances for quarters from date of departure from 
the old station to the date of arrival at the new station overseas, including 
periods while in a per diem or group travel status for the overseas portion of the 
travel, the accommodations furnished during such travel not being regarded as 
the assignment or occupancy of public quarters within the meaning of the quarters 
allowance authorized by 37 U.S.C. 408 (f). 


Quarters Allowance—Transit Type Quarters—Basic Allowance 
Entitlement 


On the basis that 37 U.S.C. 403(f), as amended, authorizes payment of a basic 
quarters allowance to members of the uniformed services without dependents 
while in a travel or leave status between permanent stations when not assigned 
Government quarters, section 403(i) of Bxecutive Order No. 11157, dated June 22, 
1964, may be amended to apply to members without dependents as well as 
to members with dependents with respect to the temporary occupancy of Govern- 
ment quarters while in a duty or leave status incident to a change of permanent 
station, thus permitting the promulgation of administrative regulations to author- 
ize a basic allowance for quarters for not more than 30 days to a member 
without dependents who occupies transient type quarters while in a duty or leave 
status incident to a permanent change of station. 


Quarters Allowance—Transit Type Quarters—Basic Allowance 
Entitlement 


Absent an administrative regulation to authorize the occupancy of transient type 
Government quarters for not to exceed 30 days while between permanent duty 
stations without loss of entitlement to a basic allowance for quarters, a member 
without dependents who occupies Government quarters while assigned temporary 
duty at a preembarkation overseas processing point in the United States would 
not be entitled to the basic allowance for quarters prescribed by 37 U.S.C. 403(f), 
as amended by Public Law 90-207, regardless of a reduction in per diem because 
of the occupancy, or direction to utilize Government quarters due to the mission 
requirements of the temporary duty to be performed en route to his permanent 
duty station. 


Quarters Allowance—Leave or Travel Status—Between Permanent 
Duty Stations 


The fact that a member of the uniformed services occupies accommodations 
aboard a ship as a passenger en route to his new permanent duty station does 
not affect his basic allowance entitlement under 37 U.S.C. 403(f), as amended, 
in view of the rule that accommodations furnished members and their dependents 
while traveling incident to a change of station are not considered the equivalent 
of public quarters. 


Quarters Allowance—Transit Type Quarters—Basic Allowance 
Entitlement 


The occupancy of transient type Government quarters by a member of the uni- 
formed services without dependents for 28 days while awaiting the arrival at its 
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home port of the vessel to which assigned does not affect the member's entitlement 
to a basic allowance for quarters, section 401(d) of Executive Order No. 11157, 
dated June 22, 1964, which implements 37 U.S.C. 408, defining the term “perma- 
nent station” as including the home yard or home port of a ship in which a member 
is required to perform duty. 


Quarters Allowance—Transit Type Quarters—Basic Allowance 
Entitlement 


A member of the uniformed services without dependents who while awaiting the 
arrival at its home port of the vessel to which ordered is assigned by his squadron 
to another squadron for the performance of 29 days temporary duty is not entitled 
to a basic allowance for quarters during the period of temporary duty, in view 
of the fact the temporary quarters occupied aboard the vessel while performing 
temporary duty are considered permanent quarters of the United States within 
the purview of 87 U.S.C. 408 (b) and (f), and because the temporary assignment 
does not come within the exceptions contained in Executive Order No. 11157, 
dated June 22, 1964. 


Quarters Allowance—Transit Type Quarters—Basic Allowance 
Entitlement 


A transfer from one vessel to another where both vessels are homeported in the 
same area not constituting a permanent change of station within the purview of 
section 401(d) of Executive Order No. 11157, implementing 37 U.S.C. 403, and 
the transfer not coming within the exception contemplated by section 403(i) 
of the Executive order, which permits the occupancy of Government quarters 
without loss of basic allowance for quarters (BAQ) while a member is in a 
leave or duty status incident to a change of permanent station, members of the 
uniformed services without dependents who occupy transient quarters incident 
to a transfer from one vessel to another in the same home port are not entitled 
to BAQ for the period of occupancy of transient quarters. 


To the Secretary of Defense, August 2, 1968: 


Further reference is made to letter of March 12, 1968, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision on 
several questions pertaining to entitlement of members without de- 
pendents to basic allowance for quarters while in a leave or travel 
status between permanent duty stations under the provisions of 37 
U.S.C. 403(f) as amended by section 1(3) of Public Law 90-207, ap- 
proved December 16, 1967, 81 Stat. 651. The questions and discussion 
pertaining to the matter are set forth in Committee Action No. 412 
of the Department of Defense Military Pay and Allowance Committee. 

The Committee refers to section 102 of the act of June 29, 1950, 
ch. 405, 64 Stat. 288, which, prior to the enactment of Public Law 
90-207, had been codified as subsection (f) of section 403, Title 37, 
U.S. Code. This provided that appropriations may not be used to 
pay any member without dependents a basic allowance for quarters 
while he is in a travel or leave status between permanent duty stations, 
including time granted as delay enroute or proceed time. The Commit- 
tee observes that prior to the passage of the 1950 act members without 
dependents were generally, entitled to a quarters allowance for the 
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interim following detachment from a permanent station and preceding 
reporting at a new permanent station, including time on authorized 
leave, proceed time, time awaiting transportation and travel time. 

The Committee referred to the legislative history of section 1(3) of 
Public Law 90-207, contained in S. Rept. No. 808 by the Committee on 
Armed Services, 90th Cong’, 1st sess., to accompany H.R. 13510, which 
states: 

* * * The vast majority of career military members have dependents, but the 
few who do not, experience a loss of income while moving because the statute 
now precludes their entitlement to the basic allowance for quarters while in a 
permanent change of station status. The proposed legislation will correct this 
condition and assure treatment of career military personnel without regard to 
their dependency status. 

In view of the change made by the 1967 amendment of section 403 (f) 
and the stated purpose of such amendment, the Committee requests 
clarification on various areas of entitlement as reflected in the ques- 
tions presented in its Committee Action. 

Section 403 (a) of Title 37, United States Code, provides that except 
as provided by that section or by another law, members of the uni- 
formed services entitled to receive basic pay are entitled to a basic 
allowance for quarters. Subsection (b) provides that except as other- 
wise provided by law, a member of a uniformed service who is assigned 
to quarters of the United States or a housing facility under the juris- 
diction of a uniformed service, appropriate to his grade, rank or rating 
and adequate for himself, and his dependents, if with dependents, is 
not entitled to a basic allowance for quarters. 

Section 403(f) as amended by section 1(3) of Public Law 90-207, 
provides as follows: 

(f) A member of a uniformed service without dependents who is in pay grade 
E-4 (four or more years’ service), or above, is entitled to a basic allowance for 
quarters while he is in a travel or leave status between permanent duty stations, 
including time granted as delay en route or proceed time, when he is not assigned 
to quarters of the United States. [Italic supplied.] 

Subsection (g) of section 403, authorizes the President to prescribe 
regulations for the administration of the section. Executive Order No. 
11157, June 22, 1964, 29 F.R. 7973-7977, as amended, provides in 
pertinent part of section 403 thereof, as follows: 

Sec. 408. Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by 
a member and his dependents or (b) at his permanent station by a member with- 
out dependents * * * shall be deemed to have been assigned to such member as 
appropriate and adequate quarters, and no basic allowance for quarters shall 
accrue to such member under such circumstances unless the occupancy (i) 
occurs while such member is in a duty or leave status incident to a change of 
permanent station and is of a temporary nature under standards prescribed by 
regulations issued by the Secretary of Defense in the case of members of the 


Army, Navy, Air Force, or Marine Corps, and the reserve components 
thereof. * * * 
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The questions presented will be quoted and answered in the order 
presented. 

1. Does 37 U.S.0. 403(f), as amended by section 1(3) of Public Law 90-207, 
provide entitlement to a basic allowance for quarters to all members without 
dependents, within its coverage, on the same basis as members with dependents 
while in a travel or leave status between permanent duty stations, including time 
granted as delay en route or proceed time, when not assigned to Government 
quarters? 

Prior to the passage of the act of June 29, 1950, the rule was stated 
in 23 Comp. Gen. 761, that an officer with or without dependents is 
entitled to rental allowance during the intetim between detachment 
from permanent station and reporting to the new permanent station, 
including periods while on leave of absence or while on sick leave from 
a hospital. This rule, we said, has been applied regardless of the 
officer’s status for rental allowance purposes while at his former per- 
manent station. The above general statement was made on the premise 
that there was no furnishing of Government housing or quarters during 
the interim between detachment from the old station and reporting at 
the new station. See 37 Comp. Gen. 47. Accordingly, question 1 is 
answered in the affirmative when there is not involved an assignment 
or occupancy of Government quarters. 

2. In the case of members without dependents transferred from the United 
States to an overseas area, would entitlement to BAQ extend from the date of 
departure from the old station to the date of arrival at the new station overseas, 
regardless of the fact that a member might be in a per diem or group travel 
status for the overseas portion of the travel? 

To the extent that members are not assigned to Government quarters 
while traveling, or during delays en route, they would be entitled to 
basic allowances for quarters from date of departure from the old 
station to the date of arrival at the new station overseas, including 
periods while in a per diem or group travel status for the overseas 
portion of the travel, the accommodations furnished during such travel 
not being regarded as the assignment or occupancy of public quarters 
within the meaning of the quarters allowance laws. See, in this con- 
nection, 40 Comp. Gen. 384 and 25 Comp. Gen. 863. 


3. In view of entitlement to a reduced per diem rate by virtue of availability 
of Government quarters while assigned temporary duty at a pre-embarkation 
overseas processing point in the United States, would the occupancy of “transient 
type” quarters under conditions of this nature affect entitlement to BAQ? 

In discussing question 3, the Committee states that it appears to be 
a tenable opinion that the occupancy of “transient type” quarters by 
members without dependents for “not more than 30 consecutive days” 
at a temporary station, or at a pre-embarkation overseas processing 
point in the United States, would not adversely affect entitlement to 
basic allowance for quarters on the premise that provisions similar 
to those are contained in rules 6 and 7, Table 3-2-5 of the Department 
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of Defense Military Pay and Allowances Entitlements Manual, gov- 
erning quarters allowance entitlements of members with dependents. 
It refers to the discussion in 45 Comp. Gen. 347, which it states ap- 
pears to support such a “30 day rule” even in the absence of any ex- 
pression in an Executive order or by administrative regulations to 
such effect. 

Section 402 of Executive Order No. 11157, dated June 22, 1964, 
provides that except as otherwise provided by statute, a member shall 
be entitled to a quarters allowance in accordance with those regulations 
and any regulations prescribed pursuant thereto. 

As indicated above, section 403 of the Executive order provides that 
any Government quarters in fact occupied without payment of rental 
charges (a) by a member and his dependents or (b) at his permanent 
station by a member without dependents shall be deemed to have been 
assigned and no quarters allowance shall accrue in such circumstances 
unless the occupancy occurs while the member is in a duty or leave 
status incident to a change of permanent station and is of a temporary 
nature under standards prescribed in regulations issued by the Secre- 
tary of Defense. 

It is to be noted that section 403 makes no exception with respect to 
temporary occupancy of Government quarters at other than his per- 
manent station by a member without dependents, incident to a change 
of permanent stations, since the law specifically precluded the payment 
of a quarters allowance to such members “between permanent duty 
stations” at the time the Executive order was issued. Section 403(f) 
of the statute now authorizes a quarters allowance to an otherwise 
eligible member without dependents while in a travel or leave status 
between permanent stations, when he is not assigned to Government 
quarters. 

In 45 Comp. Gen. 347, we concluded that under the provisions of 
section 403 of Executive Order No. 11157, administrative regulations 
could be issued to authorize a quarters allowance for not more than 
30 days to a member without dependents who occupies transient type 
quarters at his permanent station incident to a permanent change of 
stations. The decision did not hold, however, that such an allowance 
would be payable in the absence of appropriate regulations. 

While paragraph 403(f) of the statute does not authorize the pay- 
ment of a quarters allowance to a member without dependents when 
assigned quarters between permanent stations, in view of the legis- 
lative intent to provide for entitlement without regard to the member’s 
dependency status, we are of the opinion that section 403 of the Execu- 
tive order might be amended so that clause (i) will apply the same to 
a member without dependents as it does to a member and his depend- 
ents with respect to occupancy of a temporary nature while in a duty 
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or leave status incident to a change of permanent station. Should the 
Executive order be so amended, we believe administrative regulations 
could then be promulgated to authorize basic allowance for quarters 
for not more than 30 days to a member without dependents who 
occupies transient type quarters while in a duty or leave status incident 
to a permanent change of station. 

In the absence of appropriate regulations as indicated above, it is 
our view, however, that a member without dependents who occupies 
Government quarters at a temporary duty station incident to a duty 
assignment between permanent duty stations is not entitled to a quar- 
ters allowance. And this is so regardless of the fact that his per diem 
is reduced because of such occupancy. Question 3 is answered 
accordingly. 

4. Would it make any difference if the member were TDY enroute and specifi- 
eally directed to utilize Government quarters because of mission requirements? 

Inasmuch as the member would be occupying Government quarters, 
even if specifically directed to do so, he would not be entitled to basic 
allowance for quarters under the present regulations. See answer to 
question 3. 

5. Would the answer to Question 3 vary depending upon the period of time 
involved in the occupancy of such quarters? 

As indicated in answers to questions 3 and 4, no entitlement would 
exist under present regulations, but under appropriate amendments 
we believe that occupancy of “transient type” quarters for not to exceed 
30 days between permanent duty stations could be authorized, without 
loss of basic allowance for quarters. 

6. Under regulations applicable to members with dependents while in a travel 
or leave status between permanent duty stations entitlement to BAQ exists, but 
not more than 30 consecutive days at any location where transient quarters are 
occupied. In view of the intent of Section 1(3) of Public Law 90-207 to assure 
equal treatment of personnel without regard to their dependency status, would 
not the “30 day rule” apply to members without dependents, under the same 
circumstances, even in the absence of any addition to Presidential regulations 
(87 U.S.C. 403(g)) as to entitlement in this particular area? 

A member with dependents who occupies transient type quarters for 
a period of not more than 30 days incident to a permanent change of 
station is entitled to a quarters allowance by reason of the provisions 
of section 403 of Executive Order No. 11157 and the administrative 
regulations issued pursuant thereto. 45 Comp. Gen. 347. As explained in 
answer to question 3, we believe regulations may provide similar 
entitlement for a member without dependents who occupies transient 
type quarters between permanent stations incident to a permanent 
change of station. Section 403 of the statute, as amended, however, 
does not provide for such entitlement in the absence of appropriate 
regulations. The question is answered in the negative. 
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7. Would a member occupying quarters aboard a ship as a part of transporta- 
tion en route be considered as assigned to quarters of the United States for any 
purpose under the new section 403(f) of title 37, so as to affect entitlement to 
BAQ? 

As stated in the Committee discussion, we have held that accommo- 
dations furnished members of the uniformed services and to their 
dependents while traveling upon change of station are not the equiva- 
lent of public quarters so as to deprive the members of basic allowance 
for quarters. See 20 Comp. Gen. 522 and 25 zd. 863. Accordingly, a 
member occupying accommodations aboard a ship as a passenger 
en route to his new permanent station would nevertheless be entitled 
to basic allowance for quarters, if otherwise entitled. 

8. A member without dependents, otherwise eligible, is detached from last 
permanent duty station and ordered to a vessel homeported at Pearl Harbor. 
Member arrives Pearl Harbor, his vessel is not in port, and he reports in the 
squadron headquarters to await arrival of vessel which arrives 28 days later 


and member reports on board for duty, In the meantime he occupies “transient 
type” quarters. Does such occupancy affect his entitlement to BAQ. 


Section 401(d) of Executive Order No. 11157, implementing section 
403 of Title 37, United States Code, defines the term “permanent sta- 
tion” as including the home yard or the home port of a ship in which 
a member is required to perform duty. Accordingly, the member 
would be entitled to basic allowance for quarters while occupying 


transient type quarters during the 28 days he was awaiting the arrival 


of his vessel at its home port since he would be at his permanent station 
for quarters allowance purposes. 

9. The same question as above, except upon arrival at homeport the member 
is assigned by the squadron to another for temporary duty to await arrival of 
vessel to which ordered, and member is on board temporary vessel for 29 days 
prior to reporting to vessel to which ordered for permanent duty. Does such 
occupancy affect his entitlement to BAQ? 

Section 403(f) of Title 37, U.S. Code, provides that a member is en- 
titled to basic allowance for quarters under that subsection, if other- 
wise qualified “when he is not assigned to quarters of the United 
States.” Since quarters aboard a vessel in the performance of tempo- 
rary duty are considered quarters of the United States within the pur- 
view of sections 403 (b) and (f) and such assignment does not come 
within the exceptions contained in Executive Order No. 11157, the 
member, not being at his permanent station, would not be entitled to 
basic allowance for quarters during such period of temporary 
assignment. 

10. In cases of PCS transfer from one vessel to another, both homeported 
in the same area, may an otherwise eligible member occupy “transient type” 


quarters at the homeport for periods of not more than 30 consecutive days with- 
out affecting his BAQ entitlement? 


The exception in section 403, clause (i) of Executive Order No. 
11157, which permits occupancy of Government quarters without loss 
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of basic allowance for quarters, relates to occupancy which occurs 
while the member is in a leave or duty status incident to a change of 
permanent station and is of a temporary nature under prescribed 
standards. In view of the definition of permanent station contained 
in section 401(d) as mentioned in answer to question 8, it appears that 
a transfer from one vessel to another, both homeported in the same 
area, does not constitute a permanent change of station for quarters 
allowance purposes. Consequently, the occupancy of transient type 
quarters at the home port incident to such a reassignment would not 
be incident to a change of station within the contemplation of section 
403 of the Executive order and no entitlement to quarters allowance 
would exist during such period of occupancy. 


[ B-164811 J 


Clothing and Personal Furnishings—Special Clothing and Equip- 
ment—Tuxedo, Formal Attire, Etc. 

The rental charges on formal dress attire required to be worn by United States 
Secret Service agents for security purposes and not merely tc be attired in a 
socially acceptable manner may be reimbursed to special agents whenever a writ- 
ten determination is made by a proper official of the Service that the utilization of 


the formal attire is necessary for the proper performance of the duty to which 
assigned. 


To James G. Jeffries, Treasury Department, August 2, 1968: 


We refer to your letter of July 9, 1968, File No. 300.0, requesting 
our decision concerning the legal propriety of the United States Se- 
cret Service paying rental charges on formal attire (white tie—tails, 
winter or summer tuxedo) required to be used by special agents when 
attending formal functions incident to their furnishing protective 
service to persons whom they are assigned to protect. 

You point out that the necessity for formal attire may occur at the 
official station of the agent or while he is in travel status and that in 
many instances an agent does not know at the start of a trip whether 
the person he is assigned to protect will attend a formal function. You 
say further that clothing of this type is not normally owned, nor 
generally used, by special agents except when on an official protective 
assignment. 

We understand that the purpose of wearing formal dress by special 
agents under the circumstances set forth in your letter is not merely 
to be attired in a socially acceptable manner. Rather such attire is 
necessary for security purposes—to be less readily identified as a 
special agent—and is considered to be necessary for the proper per- 
formance of the duty to ‘which such agents are assigned. For that 
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reason their situation is distinguishable from that considered in 45 
Comp. Gen, 272. 

Accordingly, our Office will not object to the United States Secret 
Service paying the rental charges on formal dress attire for the agents 
in question whenever a written determination is made by a proper 
official of the Service that the utilization of such formal attire is nec- 
essary for the proper performance of the duty to which the agent is 
assigned. 


[ B-163767 J 


Bids—Two-Step Procurement—Technical Proposals—Modification 


The use of the two-step formal advertising method of procurement authorized 
by paragraph 2-501 of the Armed Services Procurement Regulation for the pur- 
chase of helicopters, where the Request for Technical Proposals avoided un- 
necessary restrictive statements of the Government’s requirements in order to 
promote competition, and recognized that potential bidders would have to modify 
FAA certified helicopters submitted in the first-step in order to meet the speci- 
fications was not improper, and the acceptance of a proposal based upon the 
determination that the necessary modifications to meet the specifications intro- 
duced only a minor technical risk and did not cast reasonable doubt on the 
achievability of the proposal will not be questioned absent fraud, abuse of 
authority, or arbitrary action in the evaluation‘of the proposal. 


Bids—Two-Step Procurement—Use Basis 


The strict rule that all bids must respond fully to the requirements of an in- 
vitation so that the contract awarded will be the same contract offered to all 
bidders is not for application in the evaluation of the technical proposals sub- 
mitted on complex items in the first-step of a two-step procurement since in order 
to accomplish the objectives of the two-step procurement procedure authorized 
by paragraph 2-501 of the Armed Services Procurement Regulation a con- 
siderable element of flexibility is required and, therefore, the regulation pro- 
vides for discussion with any offeror of his proposal, which makes the first-step 
evaluation procedure more in the nature of a negotiated procedure than of strict 
formal advertising. 


To the Hughes Tool Company, August 5, 1968: 


Reference is made to your telegram of March 8, 1968, and subse- 
quent communications protesting the award of a contract for light 
observation helicopters to Bell Helicopter Company under invitation 
for bids No. DAAJO-68-B-0049 (0), a two-step formally advertised 
procurement. 

The history of the award is set forth in the contracting officer’s re- 
port (which was made available to your counsel) as follows: 


In keeping the Secretary of the Army’s expressed intention to promote com- 
petition in the procurement of Light Observation Helicopters (LOH) (Tab D), 
the Army, in the summer of 1967, determined to procure its estimated five-year 
requirement, for Light Observation Helicopters by means of two-step formal 
advertising under ASPR Section II, Part 5. By so doing the Army was bound 
to seek maximum competition and to avoid any unnecessarily restrictive state- 
ment of the Government’s requirements. 
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Step I of IFB DAAJO1-68-B-0049(0), was initiated by a Request for Tech- 
nical Proposals (RFTP), issued on 29 August 1967, and encompassed the pro- 
curement of the Government’s estimated requirements for Fiscal Years 1968, 
1969, 1970, and 1971 for a total of approximately Two Thousand Two Hundred 
Seventy-Nine (2,279) each Light Observation Helicopters, data, publications, 
repair parts, special tools, training and training aids/devices. This RFTP, 
together with its amendments and Pxhibits, is attached under Tab BH. This 
solicitation required that aircraft proposed in this procurement by contractors 
conform to Exhibit I to the letter portion of the RFTP, the General Specification 
for Light Observation Helicopters dated 25 July 1967 (herein referred to as the 
General Specification). Of the 39 concerns solicited, three firms, Bell Helicopter 
Company, Fairchild-Hiller, and Hughes Tool Company, Aircraft Division, sub- 
mitted notices of intent to participate in the competition. Thereafter, at a joint 
conference held 7 September 1967, they were granted opportunity to question 
the Government on the RFTP. A copy of the minutes of this conference is in- 
cluded under Tab F. Fairchild-Hiller withdrew prior to submitting an aircraft 
for flight test. Bell Helicopter Company and Hughes Tool Company, Aircraft 
Division, submitted aircraft and technical proposals to the Government for 
evaluation. 

The process of determining acceptability of technical proposals during Step I 
of the competition consisted of evaluation of the proposals by a Source Selec- 
tion Evaluation Board, consisting of technical personnel of the US Army Ma- 
teriel Command; review of the Source Selection Evaluation Board’s findings 
and recommendations by a Source Selection Advisory Council consisting of high 
ranking Army officers, Generals, and General Designees; and final determina- 
tion on acceptability by a Source Selection Authority, the Commanding General, 
US Army Materiel Command. 

After extensive discussion with bidders concerning their respective proposals 
and evaluation of data obtained through flight testing of aircraft and data sub- 
mitted by bidders and generated by US Army Materiel Command technical 
personnel, the Source Selection Evaluation Board recommended that the techni- 
cal proposals submitted by Bell Helicopter Company and the protestant be 
determined to be acceptable. The Source Selection Advisory Council concurred 
in this recommendation, and the Source Selection Authority, the Commanding 
General, US Army Materiel Command, on 5 January 1968, by letter (Tab H) 
to the Commanding General, US Army Aviation Materiel Command, determined 
both proposals to be acceptable. 

Step II, an Invitation for Bids (IFB) under ASPR 2-508.2, was issued on 
27 January 1968. This IFB contained requirements for Light Observation Heli- 
copters during Fiscal Years 1968, 1969, 1970, 1971, and 1972; a total of Two 
Thousand Two Hundred (2,200) helicopters and options for an additional Six 
Hundred Seventy-Five (675) helicopters. A bid conference, attended by both 
bidders, was held on 1 February 1968 at which time each was afforded full 
opportunity to ask questions and make recommendations concerning the IFB. 
A written summary of comments/questions which were raised at the 1 February 
1968 Bidder’s Conference was provided to both bidders (Tab J). The Step II 
IFB was amended to correct errors, clarify the Government’s requirement, and 
to update the IFB. Two responsive bids were received on 26 February 1968, These 
bids were as follows: 

BHC H TC 


Unit price of helicopters $ 53,450 $ 59, 700 

Total bid price for 2,200 helicopters, data, repair 

parts, special tools and training aids/devices $123, 086, 647 $137, 519, 027 
valuation factors (ferry and transportation costs) $ 733,971 $ 944, 120 


Total Evaluated Bid Price $123, 820,618 $138, 463, 147 - 


Both bidders were determined qualified to perform the requirements of the IFB 
by the Government Pre-Award Facilities Survey Team. After securing appro- 
priate approvals and obtaining proper business clearances, award of this five-year, 
multi-year contract was made to Bell Helicopter Company, the low, responsive, 
responsible bidder (Tab K), in the amount of $123,086,645.55, with an immediate 
obligation of $20,752,353.55 for the first program year. After award, a copy of 
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a TWX, dated 8 March 1968 from Alvord and Alvord, attorneys for Hughes Tool 
Company, Aircraft Division, (Tab A), was delivered to the Contracting Officer. 
The TWX was a copy of a Protest of award directed to the Comptroller General. 


An addendum to that report further states : 


As noted by the Protestant in the initial portion of the “Reply,” when the pro- 
curement was initiated there were three helicopters known to the Government 
that were FAA certified utilizing the appropriate engine, and which could con- 
ceivably meet the requirements of the RFTP. A review of data available from 
FAA certification and commercial literature which was available to the general 
public revealed that none of the three aircraft would meet all the requirements 
of the RFTP without recertification. Naturally since the Hughes OH-6A was 
in production under an Army contract and had never been produced commercially, 
the changes required to this aircraft to meet the new military requirements were 
fewer than the changes required to the Bell Model 206A, a commercial, produc- 
tion aircraft which had never been manufactured for military use. The areas of 
change required to the Hughes aircraft submitted for flight test to conform to 
the technical proposal are listed in the attached statement of the Chairman, LOH 
Source Selection Evaluation Board. It is noted that 25 areas of change would 
have been required to the militarized OH-6A Hughes submitted for flight test 
to make it conform to the technical proposal. Fifty-four areas of change are re- 
quired to the Bell Model 206A to make it conform to the technical proposal. 


In pertinent part the Request for Technical Proposal including its 
two exhibits (RFTP) provided that the aircraft contemplated for 
procurement shall conform to the General Specification for Light Ob- 
servation Helicopter attached thereto as Exhibit I, and that the first 
step of the invitation would consist of the RFTP, the offerors’ re- 
sponses to the request, evaluation by the Government, discussions of 


technical proposals to determine the acceptability of the proposal and 
qualifying flight tests of the offerors’ FAA certified helicopters sub- 
mitted to the Army for testing. It further provided: 


Technical proposals submitted under Step One must fully comply, without ex- 
ception, with requirements set forth in this “Request For Technical Proposals” 
and the attached Exhibits, and amendments thereto, if any. 

The criteria established for Government evaluation of the aircraft require- 
ments for Technical Proposals, and contractor support for testing are as set 
forth in Exhibit I. The requirements for data to be submitted with Step I are 
set forth in Exhibit IT. 


* * * * * * * 


In Step Two of this Two-Step Invitation for Bids, the only bids which shall 
be considered for award are those which are based on technical proposals 
determined to be acceptable, either initially or as modified as a result of dis- 
cussions, if any, and aircraft which have been determined by the Government to 
be acceptable during Step One of this IFB. Firms not submitting an acceptable 
technical proposal during Step One will not be invited to bid during Step Two. 


* « * * * * * 


In the first step of this Two-Step procurement, offerors are authorized and 
encouraged to submit multiple technical proposals representing different models 
of aircraft meeting the General Specification and other requirements of this 
Invitation. Each technical proposal and corresponding aircraft will be separately 
evaluated and the bidder will be notified as to its acceptability. Variations and 
optional arrangements for each basic aircraft should be set forth in Appendix 
III of the Detail Specification submitted for that aircraft. 

Bach bidder shall provide for testing the aircraft described in his technical 
proposal. * * * 

Except as specified in Exhibit I, Part A, paragraph 4.3.4, bidders not submit- 
ting an aircraft for test shall be considered non-responsive to this IFB. 
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The General Specification (Exhibit I) provided under paragraph 
1.38 of Part A, Requirements for Technical Proposals, for the listing 
of proposed deviations to specific requirements of the specification and 
reserved to the Government the sole right to determine the acceptability 
of deviations based on the effects on the intended mission, including 
maintainability and reliability plus other factors as deemed appro- 
priate by the Government. Bidders were required to submit a perform- 
ance substantiating data report identifying extrapolated or estimated 
data, and summarizing analysis methods used in predicting perform- 
ance characteristics required by the General Specification. In order 
to validate performance and handling qualities of the proposed 
helicopter and to assure that the proposed helicopter will in fact per- 
form the specified mission, each offeror was required to submit for 
Government flight test the helicopter generally described in his tech- 
nical proposal. Paragraph 4.1 provided, with certain exceptions, 
that the test helicopter be generally configured for the mission role, 
and incorporate all systems relative to the basic handling qualities and 
performance characteristics of the proposed helicopter. Paragraph 
4.3.2 required the establishment of the adequacy of the helicopter 
handling qualities with respect to the intended mission and specifica- 
tion requirements, which include an evaluation of proposed deviations. 
A statement of the criteria for Government evaluation of technical 
proposals was set forth under paragraph 5.0 as follows: 

5.0 Hvaluation Criteria. The acceptability of submitted technical proposals 
shall include a complete analytical and administrative analysis of all submitted 
data as well as results of Government tests to determine compliance with the 
requirements of the General Specification and the capability of the aircraft 
to fulfill the intended mission. Deviations to specific requirements will be eval- 
uated individually and the acceptability determined by the procuring activity. 

In addition, the overall merits of the submitted data and data obtained from 
Government tests shall be the basis for determining acceptability of the bidder’s 
proposal with respect to technical risk. For example, should, in the judgment of 
the Government, the scope of modifications required to correct deficiencies be 
excessive and cast reasonable doubt as to the ability of the manufacturer to 
deliver and produce aircraft within required schedules, the technical proposal 
involved may [be] deemed unacceptable on the basis of technical risk. 

The following provisions concerning FAA certification were in- 
cluded in the General Specification under Part B, General Specifica- 
tion and Requirements. 

1.1.2 Federal Aviation Agency Certification. The basic helicopter shall be 


FAA type certified in the normal category under FAR 27, for day or night VFR 
operation of rotorcraft. 

Notes : 

1, Aircraft previously certified under CAM 6 will be considered acceptable. 

2. FAA certification of the basic aircraft at a gross weight at least as high as 
the configuration I mission weight defined under paragraph 3.1.3.3 of this speci- 
fication shall be completed prior to submission of a technical proposal for this 
procurement. The basic aircraft is defined to include the primary airframe as well 
as major aircraft systems and subsystems (i.e. rotor system and dynamic com- 
ponents, control system, etc.) but excluding special military requirements of this 
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specification such as avionics, armament or other equipment peculiar to the 
military characteristics of the helicopter. This requirement specifically prohibits 
acceptance of a helicopter not previously FAA certified at a gross weight as 
high as the configuration I mission weight but does not prohibit modification 
and subsequent recertification to correct minor deficiencies or inadequacies 
found to exist through Government evaluation, including flight tests and anal- 
ysis, during step one of this procurement. 

Certification of minor modifications for expansion of the flight envelope (i.e. 
speed, ceilings, ¢c.g., range, transmission ratings, ete.) after submission of a 
technical proposal is permissible provided such expansions are fully substan- 
tiated with technical data and analysis. 

1.1.3 Revised Type Certificate. The manufacturer shall obtain and furnish 


to the procuring activity 30 days prior to Government acceptance of the first 
aircraft a revised type certificate of the production model aircraft incorporating 
changes necessary to meet the requirements of this general specification. Pro- 
duction aircraft shall be FAA certified to the configuration II mission gross 
weight as defined in paragraph 3.1.3.3. In the event requirements of this speci- 
fication preclude FAA certification of specific items, the requirements of this 
specification shall prevail and exceptions to FAA certification shall be listed 
under this paragraph and provide the Government via an FAA form 970 for 
each delivered aircraft. 


Note: The requirement for a revised type certificate permits only certification 
of minor modifications after submission of a technical proposal and does not 
alleviate the requirement for FAA certification of the basic helicopter prior to 
submission of a technical proposal per paragraph 1.1.2 above. All equipment 
installations and requirements of this IFB shall be FAA certified unless a 
conflict between these requirements and FAA regulations exists (i.e. the FAA 
does not certify armament installations). 


Essentially, your protest was originally set out in your letter of 
March 18, 1968, as follows: 


It has only recently become known to Protestant that the aircraft submitted 
for evaluation by Bell Helicopter Company, Fort Worth, Texas (hereinafter 
referred to as “Bell”), was a standard Jet Ranger developed by Bell for the 
commercial market. Examination of the Jet Ranger, FAA-Approved Flight 
Manual shows that the performance of the Jet Ranger is not adequate to meet 
the requirements of the IFB. In order to meet the requirements of the specifica- 
tion, the following changes will have to be made: 


1. Increase the main rotor diameter by approximately 2 feet. 

2. Increase the tail boom length by approximately 1 foot. 

3. Increase the length of the tail rotor drive shaft by approximately 1 foot. 

4. Change the transmission gear ratio in order to slow down the speed of the 
main rotor. 

It is our understanding that a helicopter with these necessary changes was 
not in fact tested, although such changes would have to be made in the heli- 
copter proposed by Bell. 

Thus, the helicopter proposed by Bell is a “paper” helicopter. 


The furnishing by Bell and the testing by the Army of a helicopter materially 
different from that proposed by Bell in its Technical Proposal makes the Army 
award to Bell invalid on two grounds. 

1. The Bell Technical Proposal is in violation of the General Specifications 
and Requirements, Part B, mentioned above, because the “basic aircraft” was 
not certificated in a proper configuration. 

2. The Army evaluation is in violation of the requirements for Technical 
Proposals, Part A, mentioned above, because the improper configuration of the 
aircraft submitted for testing precluded an evaluation of the aircraft proposed. 


As noted above, your counsel has been furnished complete copies of 
the contracting officer’s report on your protest, and the addendum 
thereto. In your rebuttals to such documents you have taken exception 
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to various administrative positions stated therein and have presented 
various contentions and arguments to support your protest. It appears 
from an analysis of the briefs of record that the basic difference of 
opinion between you and the administrative office centers on interpre- 
tation of the RFTP, and concerns the types of modifications which 
are authorized, under the terms of the step-one solicitation, to be made 
in the basic FAA certified helicopter each offeror was required to 
submit for testing in order to supply the helicopter represented by its 
technical proposal. It is your position that the type of modifications 
permitted for evaluation of the test helicopter by the provisions of 
the solicitation must either exclude those changes which are defined 
as “major” in FAA regulations concerning certification of aircraft, 
or be limited to those changes which would be regarded as minor by 
those schooled in the helicopter art who were called upon to reply to 
the RFTP. Under such criteria you contend the changes required in 
the Bell test helicopter are major changes, and such helicopter there- 
fore did not comply with the requirements of paragraph 1.1.2. Further, 
that the only evaluation of technical risk contemplated by the RFTP 
is in connection with incorporation of the special military requirements 
of the specifications, and not in modifications of the test helicopters 
to meet other performance requirements. In other words, you main- 
tain that the award to Bell was improper on the basis that such firm’s 
step-one proposal was, in effect, nonresponsive for the reason that Bell 
failed to submit for testing a FAA certified helicopter which did not 
require major changes in its primary airframe and rotor system in 
order to comply with the performance specifications, and that one 
does not have to be an expert or a technician to realize and comprehend 
such a situation. 

The administrative position is that the evaluation criteria set out 
in the solicitation with respect to technical risk applies to the total 
helicopter proposed, and that it is evident from reading the RFTP 
as a whole that the modifications to the FAA certified test helicopter 
contemplated by paragraph 1.1.2 were those modifications which, in 
the Government’s judgment (formed only after evaluation of all avail- 
able data) did not render the proposal unacceptable. In such connec- 
tion the contracting officer reported : 

The Government criteria for “minor” modifications or inadequacies were those 
whose accomplishment or correction, which, in the judgment of the Govern- 
ment, involved an acceptable technical risk of achievability. By implication, a 
departure from the already established FAA certified aircraft which would, 
in the judgment of the Government, involve an unacceptable risk of realization 
would not be “minor” and would render the technical proposal unacceptable. 


This interpretation was the one intended and acted upon by the Government 
in the course of Step I. 


* * * The criteria intended and utilized by the Government to determine 
whether a modification required to be made to an existing FAA certified aircraft 
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was “minor” was the degree of technical risk introduced thereby. If the scope 
of the modification were such as to cast reasonable doubt on the achievability 
of the proposal or on the ability of the proposed aircraft to satisfy Government 
requirements, the modification would not be “minor,” and the proposal, therefore, 
unacceptable. Technical personnel of the Government were aware of the changes 
required in the FAA certified Bell Helicopter Company 206A in order for it to 
perform as proposed, and after evaluation and analysis determined that such 
changes or modifications were minor. Further, the Army categorically reaffirms 
that modifications were minor, that the aircraft proposed by Bell Helicopter 
Company fully meets the needs of the Army, and that the Bell Helicopter Com- 
pany proposal was acceptable under the specifications as written. 

It should be emphasized that the determinations by the Government as to 
what in fact were “minor” modifications are highly technical in nature. Implicit 
are considerations as to whether any changes in a complex item like a helicopter 
involved a high or low technical risk of a bidder’s proposed helicopter, if con- 
tracted for following Step II, will satisfy the Government’s requirement or will 
be technically achievable. * . 


While you contend that your protest does not involve a disagreement 
between the Government’s and your technical personnel, such view does 
not seem to be shared by the administrative office as is evidenced by 
the following excerpt from the addendum to the contracting officer’s 
report: 


Notwithstanding the Protestant’s assertations to the contrary on page 24 of 
its “Reply,” it appears that Commander Tuck and Mr. Weeks have taken issue 
with the determination of Government personnel that the modifications re 
quired to the Bell ship were “minor” using the Government’s definition thereof. 
The Protestant, on page 8 of its “Reply,” states that submitted technical evi- 
dence, presumably the opinions of Commander Tuck and Mr. Weeks, stands 
for the proposition that qualified personnel would not under any circumstances 
consider the changes included in the Bell proposal to be “minor.” While it is 
difficult to read the opinions of both Commander Tuck and Mr. Weeks as ex- 
plicitly standing for this proposition, it is assumed that the Protestant has 
correctly characterized the opinions he has submitted. As set forth in the Ad- 
ministrative Report, the Government’s criteria for “minor” involved the degree 
of technical risk introduced that the proposal would be achievable and satisfy 
the Government’s requirements. Again, as outlined in the Administrative Report, 
the Government, after an extensive process, determined the technical risk in- 
volved in the modifications to be made to the Bell ship to be minimal and 
acceptable. This is still the technical opinion of the Government, as attested to 
by the attached opinion of the Chairman of the LOH Source Selection Evalua- 
tion Board. It must be assumed that the Protestant has stated that Commander 
Tuck and Mr. Weeks would not regard the modifications to be made to the 
Bell ship as minor in any circumstance; obviously, these experts must be stating 
that the modifications could not be minor even under the Government’s criteria 
of technical risk. Admittedly, the technical experts whose opinions were sub- 
mitted by the Protestant have not directly stated that the degree of technical 
risk was excessive. Instead, these experts and the Protestant have approached 
the problem as if the technical issue in question were the definition of “minor.” 
It is submitted that this is not the case. The criteria by which modifications 
were to be judged “minor” was contained in the RFTP; that criteria concerned 
technical risk. Application of the criteria, i.e., the amount of technical risk in- 
troduced and whether the extent is acceptable in light of the requirements of 
the Government is a technical question, and the only technical issue involved 
in this protest. 

While the Protestant’s technical experts have not directly taken issue with 
the Government’s application of the criteria of minor contained in the RFTP, 
to the extent that they and the Protestant have impliedly taken issue with 
Government’s determination by stating the modifications required by the Bell 
proposal could never be minor, the Government must take issue. It is submitted 
that the Government’s determination that the Bell proposal involved an accept- 
able degree of technical risk should be accepted. Only the Government and its 
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personnel were in possession of the data generated in the first step and on which 
the decision was made. Such a decision, made only after an extensive evaluation 
process and re-affirmed by the Administrative Report and this Addendum should 
not be overturned. 

As stated in the contracting officer’s report, the two-step formal 
advertising method of procurement was selected in an effort to pro- 
mote and seek maximum competition, and the RFTP was drafted with 
the view of avoiding any unnecessarily restrictive statements of the 
Government’s requirements which would unduly limit the competi- 
tion. It is further stated that the procuring activity was aware of, 
and accepted, the fact that the three known potential bidders would 
have to modify their existing FAA certified helicopters to reach the 
performance and other requirements of the specifications. We cannot. 
conclude, nor do you contend, that the two-step method of formal 
advertising was improperly selected for the procurement. 

In paragraph 2-501 of the Armed Services Procurement Regulation 
two-step formal advertising is described as a flexible procedure, 
especially useful in the procurement of complex items requiring 
technical proposals. “Conformity to the technical requirements” is 
resolved in step one, which includes the evaluation and, if necessary, 
discussion of technical proposals to determine their acceptability. 
Such method requires that the contracting officer work closely with 
technical personnel and that he utilize their specialized knowledge 
in determining the technical requirements of the procurement, in de- 
termining the criteria to be used in evaluating technical proposals, 
“and in making such evaluation.” The conditions set out in ASPR 2- 
502(a) for use of two-step formal advertising include the situation 
when available specifications may be too restrictive to permit full and 
free competition without technical evaluation, and when definite cri- 
teria, such as performance requirements, exist for evaluating technical 
proposals. Technical evaluation of a proposal is required to be based 
upon the criteria contained in the RFTP, and a proposal which modi- 
fies, or fails to conform to the “essential” requirements, or specifica- 
tions of, the RFTP shall be considered nonresponsive and categorized 
as unacceptable. 

From such provisions and our repeated recognition of those pro- 
visions in a long line of decisions, we do not believe it can be seriously 
contended that the evaluation of technical proposals and the deter- 
mination of their acceptability or unacceptability are not matters 
which require the expert judgment of technical personnel, and it is 
well settled that such determinations are primarily the responsibility 
of the procuring agency. It is equally well established that we will 
not question the technical conclusions of the administrative experts 
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unless there is clear evidence of fraud, abuse of authority or arbitrary 
action. 

From our analysis of the RFTP, we believe the only proposals which 
would be subject to summary rejection as nonresponsive without tech- 
nical evaluation under the RFTP terms were those which did not 
provide a helicopter for testing and waiver thereof had not been 
granted, or which included a helicopter for evaluation that had not 
been previously FAA certified at a gross weight at least as high as the 
configuration I mission weight. Neither type is represented here. While 
paragraph 1.1.2, specifically prohibits acceptance of a helicopter which 
had not been so certified, it also provides that the requirement does 
not prohibit modification and subsequent recertification to correct 
minor deficiencies or inadequacies “found to exist through Government 
evaluation,” including flight tests and analysis, during step one of the 
procurement. 

Although it may be, as you contend, that the modifications required 
in the airframe and rotor system of the Model 206A Jet Ranger heli- 
copter submitted by Bell for testing were not “minor” under FAA 
certification regulations, and such modifications would ordinarily 
not be regarded as minor by those schooled in the helicopter art, 
the RFTP does not state that the FAA definition of changes is for 
application nor does it define the type or extent of the modifications 
to the test helicopter that are contemplated. While we are inclined to 
agree that such use of the word “minor” should ordinarily be consid- 
ered as indicating those changes or modifications in the test helicopter 
which would be regarded as minor by industry standards, recognition 
must be given to those specific provisions of the RFTP which show 
that the type of acceptable modifications or deviations envisioned 
were those which, upon evaluation by the Government, were considered 
technically acceptable in relation to the mission requirements. 

We believe that the RFTP, when viewed in its entirety, logically 
apprised prospective contractors of the Government’s need for helli- 
copters meeting specified performance and other mission requirements, 
and that an offeror must furnish with his technical proposal the FAA 
certified helicopter on which his proposal is bottomed, together with 
a listing of proposed modifications thereto which the offeror considered 
necessary or desirable in meeting the mission requirements. Prospec- 
tive contractors were further advised that proposed modifications to 
the test helicopter, as well as proposed deviations to specific require- 
ments of the RFTP, were permissible and would be evaluated by the 
Government to determine their acceptability. That such evaluation 
would include the technical risk involved in the offeror’s overall pro- 





58 DECISIONS OF THE COMPTROLLER GENERAL [48 


posal, including proposed modifications to the test helicopter, is clearly 
indicated by paragraph 5.0, as quoted above. 

The RFTP also provided for use of extrapolated and estimated 
data in predicting performance characteristics required by the speci- 


fications, and the presentation of summary calculations used in devel- 


oping estimated and guaranteed performance. The RFTP clearly evi- 
dences that the responsiveness and acceptability of a technical pro- 


posal on the ultimate helicopter to be delivered was to be dependent 
upon the Government’s evaluation of all submitted material, including 


extrapolated and estimated data, proposed. modifications and devia- 
tions, and that the acceptability of a proposal was not to be dependent 
upon submission of a helicopter whose final performance character- 


istics and fulfillments of mission requirements could be determined 


solely from actual testing of that helicopter. 


While paragraph 1.1.2 authorized modification of the test helicopter 
to correct only minor deficiencies or inadequacies found to exist through 
Government evaluation, we believe the word “minor” must be regarded 


as having been used in a flexible sense relating to the Government’s 


evaluation of the acceptability of the modification in relation to the 
mission requirements and the degree of technical risk involved. We 
believe this view is consistent with the Government’s stated require- 


ments, and the competitive purpose of the RFTP as well as the general 
language used therein which precludes the attachment of rigid or 


unduly restrictive interpretations to the procuring activity’s use of the 
word “minor” in drafting paragraph 1.1.2. 


In summary, the RFTP specifically provided for Goverment evalua- 


tion of modifications in the test helicopter submitted with each tech- 
nical proposal. Government technicians evaluated the proposal 
submitted by Bell, including the modifications proposed in that firm’s 
test helicopter, the Jet Ranger, and upon determining that the modi- 
fications thereto introduced only minor technical risk and did not cast 
reasonable doubt on the achievability of the proposal, the Government 
technicians concluded that Bell’s proposal was acceptable. We do not 
find in the record before us any proper grounds for this Office to re- 
ject the technical judgment of the administrative experts as to the 
acceptability of Bell’s proposal, nor do we believe that the record sup- 
ports any other point in your protest upon which the award to Bell 
could be held clearly illegal. 

While your counsel has cited several decisions of our Office stressing 


the necessity for bids to respond fully to the requirements of the invi- 
tation, so that the contract awarded will be the same contract offered to 
all bidders, we have not applied those strict rules to the evaluation of 
proposals submitted in the first step of the two-step procurement pro- 






















Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 59 


cedure. Accomplishment of the stated objectives of this method re- 
quires a considerable element of flexibility, and to this end the regula- 


tions specifically provide for discussions with any offeror of his 
proposal, making the first-step evaluation procedure more in the na- 


ture of negotiated procurement tnan of strict formal advertising. 


On the record of the subject procurement we are unable to see any 


reason why the action taken was prejudicial to you, since your proposal 
also was found acceptable, and there is no indication that you would 
have made any substantial modifications thereof if you had been ad- 


vised of the agency’s interpretation. 


Action by this Office to effect cancellation of Bell’s contract, as you 
request, may be taken only upon a conclusion that the award was so 
clearly invalid that a court of competent jurisdiction would declare 


the contract a nullity. We cannot find any basis to support such a con- 


clusion with respect to the subject award. 
In view of the foregoing your protest must be denied. 


[ B-164249 J 


Bids—Late—Samples 


Bid samples forwarded by commercial truck which were not timely delivered 
due to conditions of local unrest may not be considered under an invitation which 


in soliciting bids for a requirements contract provided for consideration of late 


samples only when sent by certified or registered mail and precluded the reapplica- 
tion of previously submitted samples. Bidders on notice that samples were an in- 
tegral part of the bid for evaluation purposes, the submission of samples is not 
considered a mere technicality that may be waived. Therefore, the bidder in 


using commercial trucking assumed the risk of late delivery, and the samples 
not having been forwarded as required for consideration under the provisions 


governing late bids, rejection of the low bid is proper under section 1-2.303-5 
of the Federal Procurement Regulations. 


To The Stanley Works, August 5, 1968: 
We refer to your telegram of May 7, 1968, and your letter of July 9, 


1968, protesting the award of a contract under invitation for bids 
No. FPNTP-A5-70127—-A-4-9-68 issued by the General Services 
Administration. 


The invitation, as amended, was for a requirements contract, with 


guaranteed minimum, for FS Class 5110, planes, for the period Au- 
gust 1, 1968, or date of award, whichever was later, through July 31, 
1969. The invitation was issued on March 7, 1968, and bids were opened 


on April 9, 1968. Three bids were received. Your company was the low 
bidder on seven of the eight items set forth in the invitation. However, 


your bid was determined to be nonresponsive because bid samples were 
not submitted with the bid as required by the invitation. 
























60 DECISIONS OF THE COMPTROLLER GENERAL [48 





Pertinent provisions of the invitation (paragraph 14) relating to 
the submission of bid samples informed bidders that samples must be 
furnished as a part of the bid and must be received before the time set 
for opening bids, and that : 


* * * Failure to furnish samples by the time specified in the Invitation for 
Bids will require rejection of the bid, except that a late sample transmitted by 
mail will be considered under the provisions for considering late bids, as set forth 
elsewhere in this Invitation for Bids. 

In addition, Amendment No. 1 to the invitation for bids advised bid- 


ders that: 


Under this procurement, no samples previously submitted to GSA, may be 
reapplied. See provision in solicitation entitled “Bid Samples.” * * * 

The record indicates that although samples of the planes upon 
which you bid were submitted they were not received by GSA until 
April 17, 1968, 7 days after the date specified for bid opening. Your 
samples were not sent by mail, but by commercial freight truck. 

Your protest is based on the allegation that the samples were de- 
layed in arriving at the GSA sample room “because of racial unrest 
in Washington, April 5 through April 16.” In that connection, you 
have submitted a copy of a letter dated May 6, 1968, from your car- 
rier, Elkton Trucking Company, stating that your shipment arrived 
in Washington, D.C. on the weekend of April 6 and ordinarily would 
have been delivered on April 8. However, due to the unrest, Elkton 
Trucking Company held off all deliveries to the inner city until the 
week starting April 15. You contend that the rejection of your bid 
because of the late arrival of samples is inequitable and contrary to the 
spirit of the purchasing regulations for two reasons: (1) the require- 
ment for sample submission is nothing more than a technicality and is 
not basic to the bid because the General Services Administration al- 
ready has in its possession any number of planes identical in every 
respect with those called for in the invitation, and (2) while the only 
specific exception to the requirement that samples must be received 
before the time set for bid opening is where the samples have been 
sent by certified mail, the existence of the exception is indicative of 
a realization on the part of the Government that where it is in any way 
responsible for late arrival of samples, the bid, if otherwise in order, 
will be considered as having been submitted on time. In this latter con- 
nection, you assert that the Government failed or was unable to main- 
tain law and order in the District and, thus, was as much responsible 
for the failure of the samples to arrive on time as if they had been 
sent by mail and the mail had miscarried, 

In regard to your first ground of protest, we cannot conclude, as 
you assert, that the submission of samples in this case is nothing more 
than a technicality. Under “the terms of the invitation bidders were 
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advised that the failure to submit samples with the bid or the failure 
of the samples to conform with all characteristics listed for exam- 
ination would make the bid nonresponsive and require its rejection. 
The samples were to be tested for “Workmanship” in accordance with 
applicable Federal specifications and bidders were notified by Amend- 
ment No. 1 that no samples previously submitted to General Services 
Administration could be reapplied. By these provisions the Govern- 
ment clearly put bidders on notice that samples were an integral part 
of the bid and would be used for evaluation purposes. Under these 
circumstances the sample submission requirement cannot be considered 
a mere technicality. 

Paragraph 8 of the Instructions and Conditions (Standard Form 
33A, July 1966), the terms of which are applicable to the instant case, 
provides, in pertinent part, that: 

(a) Offers * * * received at the office designated in the solicitation after the 
exact hour and date specified for receipt will not be considered unless: (1) they 
are received before award is made; and either (2) they are sent by registered 
mail, or by certified mail * * * and it is determined by the Government that 
the late receipt was due solely to delay in the mails * * * for which the offeror 
was not responsible; or (3) if submitted by mail * * * it is determined by the 
Government that the late receipt was due solely to mishandling by the Govern- 
ment after receipt at the Government installation * * *. 

While you state that the only specific exception to the requirement 
that samples shall be received before the time set for opening bids is 
where the samples have been sent by certified or registered mail, you 
contend, nevertheless, that the existence of the exception is indicative 
of a realization on the part of the Government that where it is in 
any way responsible for late arrival of samples, the bid, if otherwise in 
order, will be considered as having been submitted on time. We cannot 
agree with the conclusion drawn by you from the existence of the 
exception noted. Telegraphic bids aside, it should be noted that under 
the terms of paragraph 8, quoted above, Government-caused delay will 
constitute grounds for the consideration of late bid only when the bid 
is mailed, and then only (with respect to registered or certified mail), 
when the late receipt is caused by a delay in the mails or when (with 
respect to mail) the late receipt is due solely to the mishandling by 
the Government after receipt at the Government installation. In other 
words, under paragraph 8, again telegraphic bids aside, the only in- 
stance when the question of the Government’s responsibility for caus- 
ing the late receipt of a bid is ever relevant is when the bid is mailed. 
This conclusion, moreover, is reinforced by section 1-2.303-5 of the 
Federal Procurement Regulations which provides that: 


A late hand-carried bid, or any other late bid not submitted by mail or tele- 
gram shall not be considered for award. 
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In view of the clear provisions of paragraph 8 of the Solicitation 
Instructions and Conditions and FPR 1-2.303-5, we must conclude 
that you assumed the risk of late delivery when you chose to transmit 
your samples by commercial freight truck. While these provisions of 
the regulations and of the invitation for bids may result in the failure 
of the Government to receive the benefit of lower bids and may seem 
unduly harsh by bidders affected adversely thereby, the adoption of 
the principles set forth therein have been determined to be necessary 
not only to the orderly and timely procurement of supplies and serv- 
ices by the Government, but to the integrity of the competitive bid 
system as well. Moreover, our conclusion must be based strictly upon 
legal principles and we are without authority to substitute equitable 
considerations for the law in cases of this kind. 

Accordingly, your protest must be, and is, denied. 


[ B-163917 J 


Contracts—Federal Supply Schedule—Term Contract Procure- 
ment—Use Propriety 


The determination to use a requirements contract to satisfy the needs of the 
Government for storage and display shelving classified under the Federal Supply 
Catalog system—the contract to be subject to a maximum order limitation for 
delivery to a single destination—is a valid determination within the ambit of 
sound administrative discretion where the term contract conforms to the criteria 
established in paragraph 101-25.101-4 of the Federal Property Management 
Regulations and results in overall economy to the Government, and there is 
no reason to anticipate abuse of the contract’s maximum order limitations and 
year end purchases to avoid returning unexpired appropriations to the Treasury. 


Bids—Evaluation—Delivery Provisions—Requirements Contracts 


The establishment of weight factors to evaluate bids under an invitation con- 
templating a requirements contract subject to a maximum order limitation for 
delivery to a single destination on the basis of previous procurement experience 
on 71 out of 249 items of shelving classified under the Federal Supply Catalog 
system to be purchased, and the assignment of a token weight to the remainder 
of the 249 items is a realistic method of evaluation which does not result in un- 
balanced bidding. Therefore, even though it would have been preferable to eval- 
uate the bids by using f.o.b. origin prices, there is no objection to an award 
under the solicitation, bids having been exposed and evaluated on a common 
basis, and the fact that in future procurements, the most meaningful method of 
obtaining competitive prices will be used. 


To the Penco Products, Inc., August 7, 1968: 


Further reference is made to your letter of March 29, 1968, with en- 
closure, and to subsequent correspondence wherein you request can- 
cellation of solicitation No. 35975, issued by the General Services Ad- 
ministration (GSA). 

The solicitation was issued on February 12, 1968, and requested 
bids on 249 items classified under Federal Supply Catalog Class 7125, 
steel, clip type, storage and display shelving. Contracts awarded there- 
under would provide for the normal supply requirements of all de- 
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partments of the Government for the period from date of award 
through March 29, 1969, subject to the maximum order limitation of 
$80,000 for delivery to a single destination. A separate bid on each 
item was requested for each of ten geographical zones and, for evalu- 
ation purposes, each item was given a weight factor in each zone 
which was based upon past requirements. Under the solicitation, award 
was to be made on the basis of the lowest aggregate bid for each zone. 
Bids were opened on March 4, 1968, and Lear Siegler, Inc., Burroughs 
Division, was low aggregate bidder as to each of the ten zones. 

Your protest presents several basis for questioning the advisability 
of using a term contract for this commodity. You contend that, while 
small businesses will offer the lowest prices on small quantities, they 
are in no position to quote on a term contract. Also, you claim that 
GSA is paying premium prices on orders exceeding $25,000 and that 
the time and money saved by use of a term contract is insignificant. 
It is your position that there will be abuse of the term contract’s maxi- 
mum limitation of $80,000 per order and, further, that there will be 
annual year-end abuse of the term contract by procuring agencies 
which procure supplies under such contracts for later use rather than 
let appropriated funds expire and revert to the Treasury. While you 
also object to the weight factor, sliding discount scale, and delivery 
provisions which were used in this procurement, these points will be 
treated separately below. 

With regard to the purported abuse of the maximum order limita- 
tions and year-end purchases, we do not consider such arguments as 
persuasive reasons for discontinuing the use of term contracts, and 
there appears to be no reason to anticipate greater abuses in these 
respects as to this particular class of property than any others. Pre- 
vention of such practices is a matter of sound fiscal administration and 
we are not aware that either practice is so prevalent as to be a serious 
source of waste. 

Authority to provide for the needs of all Government agencies for 
supplies of common use is vested by statute in the Administrator of 
General Services, and the practice of using term contracts for such 
needs has been firmly established for many years. In connection with 
the determination of whether a requirements type contract should be 
used, the Federal Procurement Regulations (FPR) provide, in per- 
tinent part, as follows: 


$1-3.409 Indefinite delivery type contracts. 


One of the following indefinite delivery type contracts may be used for proe- 
curements where the exact time of delivery is not known at time of contracting. 
= * = + * * = 


(b) Requirements contract— 


. * * 
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(2) Application. A requirements contract may be used for procurements where 
it is impossible to determine in advance the precise quantities of the property or 
services that will be needed by designated activities during a definite period of 
time. Advantages of this type of contract are: 

(i) Flexibility with respect to both quantities and delivery scheduling ; 

(ii) Supplies or services need be ordered only after actual needs have ma- 
terialized ; 

(iii) Where production lead time is involved, deliveries may be made more 
promptly because the contractor is usually willing to maintain limited stocks 
in view of the Government’s commitment ; 

(iv) Price advantages or savings may be realized through combining several 
anticipated requirements into one quantity procurement; and 

(v) It permits stocks to be maintained at minimum levels and allows direct 
shipment to the user. 


Generally, the requirements contract is appropriate for use when the item or 
service is commercial or modified commercial in type and when a recurring 
need is anticipated. 


The criteria governing whether an item can be most advantageously 
supplied by a requirements contract are stated in the Federal Property 
Management Regulations (FPMR), as follows: 


§ 101-25.101-4 Supply through indefinite quantity requirement contracts. 


The following criteria shall govern in determining whether an item can be 
most advantageously supplied through the medium of indefinite quantity re- 
quirement contracts covering specific periods and providing for delivery to use 
points as needs arise: 

(a) The item shall be such a character that— 

(1)- Handling on a storage and issue basis is not economically sound, under 
the criteria prescribed in § 101-25.101-2; 

(2) Rate of use and frequency of ordering at use points is estimated to be 
sufficient to warrant the making of indefinite quantity requirement contracts ; 

(3) It is either not feasible to forecast definite requirements for delivery to 
specific use point (as in the case of new items initially being introduced into 
a supply system), or no advantage accrues from doing so ; and 

(b) Industry distribution facilities are adequate properly to serve the use 
points involved ; and 

(c) Conditions exist where any of the following factors require the main- 
taining of indefinite quantity requirements contracts— 

(1) Advantage to the Government is greater than would be secured by definite 
quantity procurements by individual offices or agencies (the determining con- 
sideration being one of overall economy to the Government, rather than one of 
direct comparison of unit prices of individual items obtainable through other 
methods of supply) ; or no known procurement economies would be effected but 
the requirements of offices or agencies can best be served by indefinite quantity 
requirements contracts. 

(2) Acute competitive bidding problems exist because of highly technical mat- 
ters which can best be met on a centralized contracting basis. 

(3) The item is proprietary or so complex in design, function, or operation as 
to be noncompetitive and procurement can best be performed on a centralized 
contracting basis. 


In this connection GSA has taken the position that use of a term 
contract in the present case is in accordance with the criteria established 
in FPMR § 101-25.101-4. Additionally, it is reported that the experi- 
ence of GSA with respect to the definite quantity procurement of small 
quantities of steel shelving indicates that costs for such procurements 
are higher and the successful bidder is usually a large manufacturer. 


. 
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We have consistently held that the determination of how best to 
satisfy the Government’s requirements is within the ambit of sound ad- 
ministrative discretion, and we will not substitute our judgment for 
that of the agency in the absence of a clear showing of abuse of the 
discretion permitted it. In the present case it is the considered opinion 
of GSA that an indefinite quantity requirements contract will provide 
overall economy to the Government in accordance with criteria stated 
in the above-quoted regulations. Even though unit prices of individual 
items obtainable through other methods of supply may be less expen- 
sive in comparison therewith, we see no valid basis on which to question 
GSA/’s determination as to the overall economy to the Government, in 
view of the broad authority conferred upon it by law. 

With regard to the weight factors used in evaluating bids, the record 
establishes that out of the 249 items on the solicitation in question, 
GSA has previous procurement experience with 71. Weights for eval- 
uation purposes were applied to those 71 items based on previous 
procurement experience and the remaining items were each given a 
token weight of one. You object to GSA’s actions in establishing weight 
factors by means of historical, rather than anticipated, requirements 
in that such action is unrealistic and misleading to bidders. You also 
allege that this is an obvious invitation to a bidder who intends aggres- 
sively to promote the contract to bid low on those items which have a 
higher weight and to bid high on the items having a weight of one, 
and after award to promote the procurement of the more expensive 
items with prospective users. 

It is the position of GSA that although the establishment of weight 
factors by means of past procurement experience is not ideal, it is the 
most practicable method available since it is administratively impos- 
sible to query each procuring activity in advance with respect to its 
anticipated requirements, Moreover, it is GSA’s belief that the history 
of unpredicted demands made for the commodity involved indicates 
that a survey of anticipated requirements would be valueless. GSA’s 
report further states that since the items bearing token weights had 
never been included on the Federal supply system, and had only re- 
cently been added to the specification, GSA has no reason to believe 
that-demand for these items will be of any great substance. In view of 
the foregoing it does not appear that there is any assurance that use 
of anticipated requirements as a basis for evaluation would be any 
more realistic than the method prescribed by the invitation. We there- 
fore find no basis for objecting to the method used in the instant 
procurement. 

With regard to the possibility of unbalanced bids resulting from this 
method of evaluation, an evaluation of the bids submitted by the low 
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bidder, as well as by Frick-Gallagher (the previous supplier) and 
Penco was conducted by GSA. The Administration concluded that no 
unbalancing of the Lear Siegler bid had occurred and that no reason- 
able variation in the weights assigned to the new items affected the com- 
pany’s standing as low bidder. The report states, in pertinent part, as 
follows: 


Generally, bids are unbalanced by bidders offering low prices on items which 
have unduly high weights and high prices on items which have unduly low weights, 
By this process, the bidder can offer a low aggregate price for purposes of bid eval- 
uation and yet make large profits on sales of the low weighted items. If Lear 
Siegler had unbalanced its bid, we would expect that, generally, it would be low 
on a substantial number of heavily weighted items and high on a substantial 
number of the low weighted items. Our evaluation discloses no such pricing pat- 
tern. Of the 71 classes of items (710 items) on which we had prior experience, 
and which, therefore, carried the most significant weights, Lear Siegler was low 
on 65 percent. Of the remaining 178 classes of items which carried only token 
weights, Lear Siegler was low on 72 percent. As you can see, this is exactly the 
reverse of the bidding pattern which would be expected if the bid were 
unbalanced. 

We also reviewed the Lear Siegler bids on all items by zones and found ab- 
solutely no evidence of a pattern of bidding low on zones having high weights or 
high in zones having low weights. Attached for your information (Enclosure 4) 
one anne showing a random sampling of pricing of various items under the 

licitation. 


In your letter of July 25, 1968, you cite Lear Siegler’s bid prices on 
Items 44, 45, 46 and 93, 94, 95 as indicative of unbalancing in its bid, 


pointing out that it was almost 25 percent low on those items. Since it 
appears that all of the items referred to were assigned a weight of one 
for evaluation purposes we are unable to understand how the quotation 
of low prices on them could be of any material advantage to Lear 
Siegler or disadvantage to any other bidder. As pointed out in para- 
graph numbered (2) on page 3 of your letter of March 22, 1968, to the 
Commissioner of the Federal Supply Service, the objectionable feature 
of the weighted evaluation basis complained of by you is that it invites 
bidders to quote high prices on the low weighted items and then at- 
tempt to promote increased sales on those items, The fact that Lear 
Siegler’s bid on such items was 25 percent /ower than others thus would 
not appear to support the conclusion that its bid was unbalanced. 

In the past this Office has found cogent reason for rejecting all bids 
and canceling an invitation where an invitation tended to produce 
serious unbalancing of bids by reason of clearly erroneous weight 
factors so material as to make it doubtful that an award to the low 
bidder would result in the lowest cost to the Government. See 43 Comp. 
Gen. 159, and B-161208, August 8, 1967. In view of the evidence 
presented by GSA indicating that no unbalancing of the Lear Siegler 
bid has occurred, and its conclusion that a contract awarded to it will 
provide the required supplies at the lowest prices which are considered 
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to be reasonable, we do not think it would be proper to object to an 
award on the basis of unbalanced bidding in this case. 

You also object to the wide dollar range for which quantity dis- 
counts were requested by the solicitation. You state that when a bidder 
is asked to give a single quantity discount on a range from $2,000 to 
$5,999.99 or from $16,000 to $80,000 he must bid rather conservatively 
since the manufacturing costs and freight rates would be greater at the 
lower end of each scale. You alsg contend that through sales promotion 
techniques a contractor can exert “control” upon using activities who 
are unaware of the contract’s discount provisions and thereby bring 
the total sales amount within the upper limits of a discount range. 

While it is apparent that manufacturing costs and freight weights 
will vary within each discount range established for this procurement, 
with the result that conservative discount rates may expect to be of- 
fered, it would appear that the same objection could be advanced 
against any less expansive ranges, and the ranges finally selected there- 
fore become matters of judgment. Since the record indicates that the 
bids received provided competition resulting in the offering of reason- 
able prices, and since your objections regarding the deleterious effects 
of sales promotion are clearly speculative in nature, we do not feel 
justified in objecting to the judgment of the procuring activity in this 
regard. 

It is also your contention that the determination by GSA to consider 
only f.o.b. destination prices as a factor in the evaluation process pro- 
motes the “padding” of f.o.b. origin prices requested by the solicita- 
tion and is therefore not in the best interest of the Government. Inas- 
much as the computation of a bidder’s delivered unit price must be 
based on a mere guess of the freight costs since no meaningful repre- 
sentation is provided as to the size of an order, you believe that it 
would be to a bidder’s advantage to “load” the origin price in antici- 
pation of shipments which are large enough to make use of special 
Government freight rates. 

The selection of the appropriate delivery terms for inclusion in 
solicitations is discussed in the Federal Procurement Regulations 
§ 1-19.202-7. Subparagraph (a) of referenced regulation provides, 
generally, that the delivery term selected shall be that which is most 
advantageous to the Government. Further, where alternative terms 
of delivery are feasible and may provide economy in transportation, 
it is required that invitations provide for alternative delivery bases. 
Subparagraph (b) (1) (iv) of the referenced regulation provides that 
where destinations are unknown, but the general geographic areas 
are known, invitations shall provide for bids to be submitted on the 
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basis of delivery “f.o.b. origin” and/or “f.o.b. destination,” and bids 
shall be evaluated on both bases. 

In the present case both the above-mentioned regulation and the fact 
that bids were requested on alternative bases lead us to believe that 
it is possible to effect economies in transportation through the use of 
f.0.b. origin prices. However, in attempting to explain its failure to 
consider such prices in the evaluation of bids, GSA has reported that 
there was no practicable method of anticipating and determining the 
additional weight factors for origin prices which would be necessary 
in such an evaluation, and that such a weight factor would further 
complicate an already involved solicitation. In our opinion it would 
have been to the Government’s advantage if f.o.b. origin prices were 
required for evaluation purposes, even if only token weights were 
applied, as was the case for the 178 items for which no prior procure- 
ment experience was had. Further, we do not consider the complica- 
tions incident to such an evaluation as prohibitive. We are therefore 
advising the Administration that in future procurements, steps should 
be taken to assure use of the most meaningful method of obtaining 
competitive prices in this regard. While in the present case, as stated 
above, f.o.b. origin prices would have been an appropriate evaluation 
factor, we will not object to an award under this solicitation because 
all bids have now been exposed, the bids were evaluated on a common 
basis, and GSA advises that award may be made on an origin basis 
when such price appears to be reasonable and will result in a lower 
overall cost. (For an indication of the type of circumstance which 
justifies cancellation after bid opening see FPR 1-2.404-1(b).) In this 
connection, it may also be pointed out that your protest was one which 
should have been raised and decided prior to submission and/or open- 
ing of bids. See B~162566, December 13, 1967 ; B-151355, June 25, 1963. 

For all of the reasons stated above your protest is denied. 


[ B-164698 J 


Quarters Allowance—Government Quarters—Husband and Wife 
Service Members 


A husband and wife, members of the uniformed services in pay grades E—-5 and 
E-4_ respectively, each member in receipt of a basic allowance for quarters while 
occupying private quarters, when assigned inadequate Government quarters ou 
a rental basis may continue under 42 U.S.C. 1594j(a) to receive the allowance 
as members without dependents. However, their combined allowances exceeding 
the allowance received by the usual military family—one member only in the 
service—occupying inadequate quarters, the reduction provided by section 
1594j(a) when a rental rate exceeds 75 per centum of the quarters allowance 
may not be applied on the basis of the husband’s allowance alone. The manner 
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or from whom the rental charges are collected is immaterial under the landlord 
and tenant relationship. 


To the Secretary of Defense, August 8, 1968: 


Further reference is made to letter dated June 25, 1968, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
as to the proper rate of basic allowance for quarters and rental charge 
applicable to enlisted members who are husband and wife and who 
may be permitted to occupy inadequate quarters of the type where 
occupancy on a rental basis without loss of basic allowance for quar- 
ters is authorized under 42 U.S.C. 1594j(a). The question was dis- 
cussed in Department of Defense Military Pay and Allowance Com- 
mittee Action No. 416. 


Section 1594j(a), Title 42, U.S. Code, provides as follows: 


Notwithstanding the provisions of any other law, members of the Army, Navy, 
Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, with dependents, may occupy on a rental basis, without loss 
of basic allowance for quarters, inadequate quarters under the jurisdiction of 
any of the uniformed services, notwithstanding that such quarters may have 
been constructed or converted for assignment as public quarters. The net differ- 
ence between the basic allowance for quarters and the fair rental value of such 
quarters shall be paid from otherwise available appropriations: Provided, That 
notwithstanding the fair rental value of such quarters, or of any other housing 
facilities under the jurisdiction of a department or agency of the United States, 
no rental charge for occupancy of family units designated as other than public 
quarters shall be made against the basic allowance for quarters of a member 
of a uniformed service in excess of 75 per centum of such allowance, except that 
in no event shall the net rental value charged to the member's basic allowance 
for quarters be less than the costs of maintaining and operating the housing. 

The husband and wife involved, who are in pay grades E-5 and 
E-4, respectively, presently occupy private quarters, there being no 
adequate family-type quarters available at their duty stations which 
are in the same area. Since adequate single-type quarters are not avail- 
able for the female member, they are each being credited with basic 
allowance for quarters as a member without dependents. The question 
arises in connection with the contemplated occupancy of Bellevue 
Housing which, being designated as inadequate quarters, may be oc- 
cupied by service members without loss of basic allowance for quarters 
pursuant to 42 U.S.C. 1594] (a). 

It is stated that the monthly rental rates at Bellevue for members 
in pay grades E-5 and E-4 (over 4 years) have been established at 
$66.30 for one bedroom housing and $78.75 for two and three bedroom 
housing. The rates do not exceed 75 per centum of $105, the monthly 
rate of basic allowance for members with civilian dependents in pay 
grades E-5 and E-4 (over 4 years). The case of a husband and wife 
who are both members of the military service in receipt of basic al- 
lowance for quarters raises questions as to the application of the provi- 


sions of 42 U.S.C. 1594 (a). 
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While a member who is the husband of a female member of a uni- 
formed service may not, by virtue of 37 U.S.C. 420, be paid increased 
basic allowance for quarters for her, she nevertheless is his dependent 
as defined by 37 U.S.C. 401(1). He is entitled to assignment of family- 
type public quarters for their joint occupancy and likewise they may 
be accepted as tenants and may occupy, on a rental basis housing fa- 
cilities under the jurisdiction of the Armed Forces other than public 
quarters. Thus, unless he is assigned to and occupies public quarters 
without charge, he is entitled to basic allowance for quarters as a mem- 
ber without dependents during any period when he must rent his quar- 
ters in either private or Government housing facilities. 37 U.S.C. 403 
(e). So long as the wife, as a member of a uniformed service, is entitled 
to basic pay and single-type quarters are not available for her and fam- 
ily-type Government quarters are not assigned for their use, she is en- 
titled to basic allowance for quarters as a member without dependents. 

The proviso was added to 42 U.S.C. 1594j(a) by section 502 of the 
Military Construction Authorization Act of 1967, Public Law 89-568, 
80 Stat. 753. Prior to the date of enactment of that law, September 12, 
1966, any amount could be charged as the fair rental value of quarters 
designated as inadequate quarters so long as the charge did not exceed 
the occupants basic allowance for quarters. In certain areas the charges 
for occupancy of substandard Government housing, established on the 
basis of comparability with private units, frequently equaled the basic 
allowance for quarters which would otherwise be forfeited for occu- 
pancy of adequate Government quarters. The House Committee on 
Armed Services believed this to be inequitable and thus proposed the 
legislation which was enacted as section 502 of Public Law 89-568. 
See H. Rept. No. 1763, to accompany S. 3105, 89th Cong., 2d sess. 
Nothing in the legislative history of that section indicates that any 
family other than the normal military family—having only one mem- 
ber of a uniformed service—was intended to be covered when the 
restrictive provision was receiving consideration or that the basic allow- 
ance for quarters involved was other than that authorized for a member 
with civilian dependents. 

Should the family unit to which the question applies be permitted 
to occupy Bellevue Housing the husband and wife would each remain 
entitled to basic allowance for quarters as members without dependents 
and thus would be entitled to quarters allowance payments exceeding 
the basic allowance for quarters to which the husband would otherwise 
be entitled as a member with dependents—the rate considered by the 
Congress. Since they would be entitled to receive a greater combined 
quarters allowance than that received by the usual military family oc- 
cupying inadequate quarters, there is no legal or equitable basis for 
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reduction of the rental rate on the basis of the husband’s basic allow- 
ance alone. Accordingly, they may occupy the housing involved with- 
out loss of their authorized basic allowance for quarters without 
dependents and without any reduction in the established rental rate. 
Since a mere landlord and tenant relationship would exist, it is im- 
material in what manner or from whom the rental charges are collected. 


[ B-164902 J 


Officers and Employees—Transfers—Relocation Expenses—“Set- 


tlement Date” Limitations on Property Transactions—What Con- 
stitutes Litigation 


The fact that the ultimate sale of the residence of a transferred employee was 
delayed more than 1 year after the date of entrance on duty at his new official 
station, as limited by section 4.1d of Bureau of the Budget Circular No. A-56 on 
real estate transactions, by reason of the breach of an escrow agreement tanta- 
mount to a contract sale and the continued possession of the property by the de- 
faulter does not entitle the employee under the “litigation” exception provided 
in section 4.1d to the 1-year settlement requirement, to reimbursement for the 
expenses incurred in selling his residence, the delay in disposing of the residence 
not stemming from a suit at law within the contemplation of the Budget Circular. 


To Maurice F. Row, United States Department of Justice, August 9, 
1968: 


Your letter of July 19, 1968, enclosed a voucher for $3,529.17 in favor 
of Mr. Theodore P. Crowley, covering expenses incurred by him in the 
sale of his residence in Los Angeles, California, following the transfer 
of his official station from Los Angeles to Phoenix, Arizona, in Novem- 
ber 1966, as an employee of the Federal Bureau of Investigation. You 
ask our decision whether in the light of the facts surrounding the case 
the voucher may be certified for payment. 

Mr. Crowley is said to have entered upon duty at his new official 
station on November 14, 1966. The expenses for which reimbursement 
is claimed were incurred in the sale of Mr. Crowley’s residence at his 
old official station and the record shows that the real estate transaction 
was “settled” on May 15, 1968, more than 1 year after the date of en- 
trance on duty at the new official station, as limited by section 4.1d of 
Bureau of the Budget Circular No. A-56, except when the period is 
administratively extended because settlement is delayed by litigation. 

The basic question presented by your letter is whether the circum- 
stances which apparently caused a delay in the ultimate sale by Mr. 
Crowley of his residence in Los Angeles stemmed from “litigation” as 
that term is used in the Budget Circular. 

The record discloses that in November 1966 Mr. Crowley incurred 
substantial expenses for newspaper advertising of his residence for 
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sale. On November 21, 1966, he listed his residence with the San Fer- 
nando Valley Board of Realtors, Inc., through Jennie Stabile Realty, 
a member, for sale. On February 10, 1967, he executed an escrow agree- 
ment tantamount to a contract of sale with Casey L. Jones and Connie 
Ann Jones, named as buyers, which agreement was to be closed or 
settled on or before June 10, 1967. By instructions dated June 28, 1967, 
of Jennie Stabile Realty, the escrow was canceled. 

Thereafter the residence property was listed for sale with several 
realty brokers but was ultimately contracted to be sold through the 
broker, White House Properties, on April 13, 1968, to Herbert K. 
Wunderlich. The sale was closed or settled on May 15, 1968. 

We note from Mr. Crowley’s statement in the file that he authorized 
the first prospective buyer, Mr. Jones, to occupy the premises being 
sold at some date prior to the date of settlement, that on June 9, 1967, 
he was informed of bankruptcy of Mr. Jones and that apparently Mr. 
Crowley was unable to obtain possession of the residence until July 8, 
1967. Thereafter, notwithstanding Mr. Crowley’s apparent diligent 
efforts to dispose of the property he was unsuccessful until the sale to 
the Wunderlichs on May 15, 1968. 

Mr. Crowley urges that since he could have sued the Joneses on the 
breach or default of the agreement, presumably in an action in the na- 
ture of specific performance, and, apparently, that because the sale of 
his residence was delayed further, at least until after July 8, 1967, 
because of the default or breach and the possession of the property 
by the defaulter, that we should view his case as falling within the 
purview of the single exception to the 1-year limit established by 
Bureau of the Budget Circular No. A-56 and find that settlement in 
the sale of his residence necessarily was delayed because of litigation. 

On several occasions we have found it necessary to construe the term 
“litigation” as used in section 4.1d of the Circular. As defined in Black’s 
Law Dictionary, Fourth Edition, West Publishing Co., 1951, the term 
“litigation” means a contest in a court of justice for the purpose of 
enforcing a right; a judicial contest; a judicial controversy; a suit at 
law. In our decision of May 20, 1968, B-163955, cited in your letter, 
we said that the term was to be given its usual meaning, i.e., action be- 
fore a court. In B-163700, May 6, 1968, also cited by you, we agreed 
with an administrative determination that delays in settlement not 
stemming from a suit at law could not be viewed as litigation within 
the meaning of the Budget Circular. 

We cannot say on the facts of Mr. Crowley’s case that settlement was 
delayed because of litigation. 

Therefore, the voucher, which is returned herewith, may not be cer- 
tified for payment. 
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Military Personnel—Reserve Officers’ Training Corps—Programs 
at Educational Institutions—Employment of Retired Members— 
Compensation Entitlement 

The waiver of retired pay under 38 U.S.C. 3105 by a retired officer in favor of 
Veterans Administration disability compensation not operating to reduce his 
legally authorized retired pay, the additional amount the retired officer is en- 
titled to for performing instructional and administrative duties in a private high 
school that maintains a Junior Reserve Officers’ Training Corps program pur- 
suant to 10 U.S.C. 2081(d), is the difference between the retired pay he would 


be entitled to but for the waiver and the active duty pay and allowances he 
would receive if ordered to active duty. 


To Lieutenant Colonel S. A. Weimer, Jr., United States Marine 
Corps, August 14, 1968: 


Reference is made to your letter of July 2, 1968, requesting a decision 
as to the proper rate of retired pay to be used for Lieutenant Colonel 
Byron L. Magness, 050330, USMC, retired, in computing the differ- 
ence between the retired pay and the active duty pay and allowances 
he would receive if ordered to active duty. Your request for decision 
has been assigned control number DO-MC-1012 by the Department of 
Defense Military Pay and Allowance Committee. 

You say that Colonel Magness is employed under the provisions of 
10 U.S.C. 2031(d) by a private high school which maintains a Junior 
Reserve Officers’ Training Corps program; that he has executed a 
waiver under authority of 38 U.S.C. 3105 of “so much of his retired or 
retirement pay as is equal in amount to such pension or compensation” 
as he is in receipt of from the Veterans Administration; and that he 
has waived $147 per month effective May 1, 1968, of his monthly gross 
retired pay of $641.55 in favor of Veterans Administration 
compensation. 

Subsection 2031(c) of Title 10, U.S. Code, provides that the Secre- 
tary of a military department may detail members of the uniformed 
services on active duty to be administrators or instructors at qualified 
public and private secondary educational institutions maintaining 
Junior Reserve Officers’ Training Corps units. Subsection 2031(d) 
provides that instead of, or in addition to, military personnel on active 
duty, the Secretary of the military department concerned may author- 
ize the employment of retired officers as administrators and instructors 
in the program, but that retired members so employed are entitled to 
receive their retired pay and an additional amount of not more than 
the difference between their retired pay and the active duty pay and 
allowances which they would receive if ordered to active duty. That 
subsection further provides that one-half of that additional amount 
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shall be paid to the institution concerned by the Secretary of the mili- 
tary department concerned from funds appropriated for that purpose. 

In decision of June 6, 1957, 36 Comp. Gen. 799, we held that a retired 
commissioned officer, who executed a waiver of retired pay in order to 
receive disability compensation from the Veterans Administration, 
had in effect reduced his legally authorized retired pay by the amount 
of disability compensation within the meaning of a dual compensation 
statute limiting the amount of retired pay which an employee of the 
United States could receive in addition to his salary as a civilian em- 
ployee. There was no bar to the receipt of Veterans Administration 
disability compensation and salary as a civilian employee, but the 
simultaneous receipt of retired pay and disability compensation was 
prohibited except to the extent that so much of his retired pay as was 
equal to the compensation could be waived. We said that for the pur- 
poses of that statute the waiver of retired pay in favor of compensa- 
tion “operates to reduce the legally authorized retired pay by the 
amount of the waived retired pay.” 

You state that doubt in this case arises as the result of our decision 
of August 4, 1967, 47 Comp. Gen. 87, which you say suggests that sub- 
section 2031(d) should be interpreted to mean that a retired member is 
in receipt of the full amount of his retired pay even though all or a 
portion of it is waived. 

In the cited 1967 decision we considered the case of a retired member 
of the uniformed services performing instructional and administrative 
duties pursuant to the provisions of 10 U.S.C. 2031(d) in connection 
with the Junior ROTC program who waived his military retired pay 
in order to have his military service added to his Federal civilian serv- 
ice to obtain a greater civil service retirement annuity. It was our view 
that it was the intent of Congress that such statutory provisions should 
apply to “retired members” and “their retired pay” even though the 
retired member was not actually in receipt of military retired pay, 
since they were “retired members” in the sense that they earned a right 
to retired pay by virtue of their military service and were not barred 
from participation in the Junior ROTC program, and therefore that 
the amount of retired pay they would be receiving but for the waiver 
can be viewed as “their retired pay” for the purposes of that statute. 
We concluded that the retired member was entitled to the difference 
between the military retired pay to which he would be entitled but for 
the waiver and the active duty pay and allowances he would receive 
if ordered to active duty. 

While there is no statutory bar as such to the simultaneous receipt 
of disability compensation and compensation from the high school 
for the performance of ROTC instructional and administrative duties, 
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the employment of retired officers by high schools participating in the 
Junior ROTC program as expressly authorized by law is subject to 
specific limitations established by the Congress, In the absence of some 
statutory provision clearly indicating a different intent, we think that 
the above reasoning is equally applicable under the provisions of 10 
U.S.C. 2031(d) to officers who have waived their retired pay in favor 
of disability compensation. Hence, it is our view that for the purposes 
of that statute the retired member in this case should be considered to 
be receiving “retired pay” in the amount of $641.55 a month for the 
purpose of determining the amount of compensation he is entitled to 
receive from the high school for his instructional administrative duties 
under the Junior ROTC program. 


[ B-148550 J 


Travel Expenses—Miscellaneous Expenses—Hotel, Etc., Rooms— 
Cancellation of Reservation—Deposit Reimbursement 

Civilian employees and members of the uniformed services subject to the Joint 
Travel Regulations who are prevented from using an advance hotel room reser- 
vation due to the cancellation of orders, change in travel itineraries, or weather 
conditions may be reimbursed the forfeited advance deposit, the expense being 
imputable to the travel which required the room reservation. Therefore, the 
regulations may be amended to prescribe reimbursement for the nonrefundable 
reservation charge on an actual expense basis and the item included in reim- 


bursement authorized for subsistence expenses on an actual expense basis in 
unusual circumstances of travel. 


To the Secretary of the Army, August 15, 1968: 


Further reference is made to letter of December 28, 1967, from the 
Under Secretary of the Army, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee (PDTATAC Control No. 
68-4) on January 10, 1968, requesting a decision relative to a proposed 
amendment to Volume 1, Chapter 4, Part I, and Volume 2, Chapter 9, 
Part A, of the Joint Travel Regulations. 

The Under Secretary states the Defense Intelligence Agency has 
requested that consideration be given to amending the Joint Travel 
Regulations to provide for reimbursement to civilian employees and 
members of the uniformed services for advance deposits on hotel room 
reservations which are forfeited when travel orders are canceled, travel 
itineraries are changed, or when arriving late due to weather condi- 
tions or other reasons. The Under Secretary states further that it is 
common practice and consistent with the laws of some countries to 
require an advance deposit on reservations; that such deposits are 
not refundable if reservations are canceled, or not canceled within a 
specified period prior to the date of the reservation ; and consequently, 
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an employee or a member is financially penalized through no fault of 
his own when the deposit is forfeited. 

The view was expressed in 41 Comp. Gen. 780, continues the Under 
Secretary, that payment of the charges for the reserved hotel rooms 
was authorized even though not occupied on the basis that a firm un- 
conditional reservation (contract) to pay for the hotel rooms had been 
executed; that the reservation having been made, there remained 
nothing for the hotel to do; and the contract was thus fully performed 
except for the payment by the Government for the hotel rooms so 
reserved. The Under Secretary states that this decision appears to 
involve the Government directly, that the travelers were not a party 
to the contract, and that payment for the rooms was made from funds 
authorized for the project flight and as such were not strictly travel 
funds. He suggests, therefore, that the holding in 41 Comp. Gen. 780 
would not be applicable in a situation where there is a contract be- 
tween the employee or the member and a hotel, and the advance 
deposit is paid from the individual’s personal funds. 

The Under Secretary further states that since the cost of a hotel 
room is considered to be an expense included in the per diem allowance 
authorized for travel and temporary duty, a hotel reservation charge 
would appear to be an additional expense of the hotel room and as 
such within the coverage of the per diem allowance. Accordingly, he 
continues, while the Joint Travel Regulations, Volume 1, Appendix A, 
footnote 15, applicable specifically to the Union of Soviet Socialist 
Republics, increases, by the amount of the reservation charge, the per 
diem rate for the first day hotel accommodations are occupied, in cases 
involving canceled orders and no per diem payable there is some doubt 
whether applicable military and civilian travel expense reimbursement 
laws provide authority for reimbursing a member or employee for 
such expense when no travel is performed. 

The decision at 41 Comp. Gen. 780, cited by the Under Secretary 
involved a block reservation for a group of military personnel and 
civilian employees which the record indicated was made on a con- 
tractual basis between the Government and the hotel concerned 
through official administrative action. The principle of that decision 
has no application as to the present matter, as there are here involved 
only agreements between the individual travelers and hotels. 

As we understand it, the proposed amendments to the Joint Travel 
Regulations would provide authorization for reimbursement for non- 
refundable advance hotel reservation deposits made by travelers where 
for reasons beyond their control, the reserved accommodations can- 
not be used. It is not clear whether it is intended that the traveler would 
receive such reimbursement in addition to the per diem allowance 
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otherwise authorized for the travel or that the applicable per diem 
rate would be increased to the extent of the forfeited loss on days 
when loss occurs, for after the fact application. 

Under the rules of a particular hotel, advance reservation deposits 
made incident to ordered travel may be forfeited when, because of the 
cancellation of travel orders, no travel is performed. In such cireum- 
stances, travel per diem would not accrue because of the failure of the 
traveler to enter a travel status. Consequently, he would suffer a loss 
to the extent of the deposit in the absence of authority for reimburse- 
ment of the expense of the unperformed travel on another basis. 

Except in unusual circumstances of travel involving high cost. condi- 
tions where reimbursement for all subsistence expenses may, within 
prescribed limitations, be authorized on an actual expense basis, pro- 
vision is made by statute for reimbursement of subsistence expenses of 
members of the uniformed services (37 U.S.C. 404, 405, 411) and 
civilian employees (5 U.S.C. 5702, 5707) incurred in the performance 
of travel away from post of duty on official business in the form of per 
diem allowances. 

Per diem is an allowance authorized in lieu of the reimbursement 
of subsistence expenses on an actual expense basis and is payable in 
proper cases without regard to when or whether the actual costs in 
any individual case are incurred. It clearly is intended to serve for all 
reimbursable subsistence expenses, and consequently may not properly 
be supplemented by provision for additional] payment on a reimburse- 
ment of actual expense basis to cover any subsistence item or items 
otherwise covered by the per diem payment. 

Possibly the incidence of hotel reservation cancellations of the nature 
and consequence contemplated by the Under Secretary is such as to 
warrant its inclusion as an item for consideration in the fixing of over- 
all per diem rates of allowance within the contemplation of the sub- 
sistence laws. We are of the view, however, that provision by regulation 
to authorize per diem rates of allowance consisting of the normal per 
diem rate plus an amount equal to that lost by reason of a reservation 
cancellation, such rates to be payable only for the days of loss, would be 
improper in that by indirection it would, in effect, accomplish the pay- 
ment of per diem and a concurrent reimbursement on an actual expense 
basis of the item of loss for canceled hotel reservations. 

In circumstances somewhat analogous to the situation here con- 
sidered, in cases where a civilian employee maintained his quarters 
while absent from his temporary duty station to insure their availa- 
bility on his return, thereby incurring more than one item of expense 
for lodgings at different points on the same day, we have indicated 
that if subsistence expenses are approved for payment on an actual 
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expense basis, even though after the fact, we will have no objection 
to the inclusion of the cost of both lodgings as parts of his daily sub- 
sistence expenses on such days, reimbursable to the extent otherwise 
authorized. See B-155141, October 20, 1964, and B-158882, April 27, 
1966. 

We would not object to an extension of that principle to cases in- 
volving forfeited hotel reservation deposits where reimbursement on 
an actual expense basis has been authorized within the statutory au- 
thority of the administrators involved to provide for the reimburse- 
ment of subsistence expenses on an actual expense basis in unusual 
circumstances of travel. Such authorization reasonably could include 
reimbursement for a deposit made incident to anticipated travel under 
orders canceled before commencement of the travel, the expense there- 
of being clearly imputable to the travel requirements existing before 
the cancellation. 


[ B-164157 J 


Travel Expenses—Military Personnel—Reservists—Training— 
Active v. Inactive Duty 

A Reserve member who performs inactive duty training at headquarters before 
and after an active duty training period is not precluded from entitlement to the 
travel and transportation allowances authorized in 37 U.S.C. 404(a) because of 
the prohibition in paragraph M6002-2 of the Joint Travel Regulations against 
payment of travel or transportation allowances for inactive duty training at the 
headquarters of a Reserve component, absent a requirement for performance 
of travel immediately preceding or upon detachment from active duty. For con- 
sideration, however, is the availability of the reservist for inactive duty training, 
87 U.S.C. 204(b), providing that the active duty status of a reservist ordered 
to duty for more than 30 days is expanded to include travel time. 


To the Secretary of the Air Force, August 16, 1968: 


Further reference is made to letter of April 10, 1968, from the Under 
Secretary of the Air Force, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee (PDTATAC Control No. 
68-18) on April 16, 1968, requesting a decision relating to the travel 
entitlements of members of the Reserve components incident to active 
duty training who perform inactive duty training at their training 
duty station on the day before or the day after the period of active 
duty training. 

The Under Secretary says the question presented arises because of 
doubt surrounding the status of the member at the time he performs 
the travel since paragraph M6002-2 of the Joint Travel Regulations 
provides that a member is not entitled to travel or transportation 
allowances for any inactive duty training with or without pay at the 
city or town in which the headquarters of his Reserve component unit 
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is located, including travel between his home and the headquarters of 
his Reserve unit, attendance at weekly drills, or duty in lieu of weekly 
drills. 

The Under Secretary also says that when the member departs from 
his home prior to the time necessary to put him at the headquarters of 
his Reserve unit on the day required to commence active duty for train- 
ing and uses the extra time for scheduled or make-up periods of in- 
active duty training, question arises whether the travel involved was 
for the purpose of attending inactive duty training or whether such 
training was merely coincidental and the travel involved was primarily 
incident to his active duty orders. In many instances, continues the 
Under Secretary, members reside so far distant from their inactive 
duty training station that return travel to their residences is imprac- 
tical when consecutive duties such as are outlined above are performed. 

He also says that the cases involved are further complicated in view 
of the provisions of 37 U.S.C. 404(f) and related implementations 
thereof in paragraph M4157 of the Joint Travel Regulations which 
provide that travel and transportation allowances authorized may be 
paid on the member’s relief from active duty whether or not he per- 
forms the travel involved. Under that rule, he says, it would appear 
immaterial whether the reservist did or did not perform inactive duty 
training on the day following relief from active duty. 

The Under Secretary states if that be so and the active duty ter- 
minal travel and transportation allowances are payable even though 
the member does not perform travel to his home until after comple- 
tion of inactive duty training for which he is otherwise denied travel 
and transportation allowances under paragraph M6002-2 of the Joint 
Travel Regulations, it may be that initial travel to the duty station 
may be considered as incident to the active duty even though accom- 
plished earlier than necessary in order to perform inactive duty 
training. 

While the case presented involves a situation where the inactive 
duty station and the place of call to and relief from active duty are at 
the same place, the Under Secretary requests, if our decision is to 
the effect that the travel involved is considered to be travel at personal 
expense for which no reimbursement is authorized, advice whether 
our decision, would be the same if the inactive duty station and the 
place of commencement or termination of active duty, as applicable, 
were at different locations. 

Section 404(a) of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is‘entitled to travel and transportation allowances 
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for travel performed or to be performed under orders, including upon 
call to active duty from his home or from the place from which called 
or ordered to active duty to his first station, and upon release from 
active duty from his last duty station to his home or the place from 
which he was called or ordered to active duty, whether or not he is 
or will be a member of a uniformed service at the time the travel 
is or will be performed. Subsection (f) provides that the travel and 
transportation allowances authorized under this section may be paid 
on the member’s separation from the service or release from active 
duty, whether or not he performs the travel involved. 

Paragraph M6001 of the Joint Travel Regulations provides that 
members of the Reserve components called (or ordered) to active 
duty (or active duty for training) with or without pay will be entitled 
to the travel and transportation allowances, prescribed in chapter 4 
of the regulations, as appropriate, for travel to and from the active 
duty station. Paragraphs M6002 and M6004 of the regulations provide 
that the members are not entitled to travel or transportation allow- 
ances for any inactive duty tratning at the city or town in which the 
headquarters of their Reserve component units are located, including 
travel between their homes and the headquarters of their Reserve units. 

Reservists are entitled, under the applicable regulations, to travel 
allowances from home to first duty station upon call to active duty and 
from last duty station to home on release therefrom. There is no 
requirement that such travel be performed immediately preceding 
entrance upon active duty or immediately upon detachment there- 
from or, for that matter, that it be performed at all upon release from 
active duty in view of the provisions of 87 U.S.C. 404(f). We know 
of no reason why the intervention of activities not inconsistent with 
the need for the performance of trave] between home and active duty 


station should affect such entitlement. 

We are of the view, therefore, that the right to travel allowance 
from home to duty station, and return, under active duty orders would 
not be affected by the performance of inactive duty training immedi- 
ately before and after an active duty assignment in the circumstances 


set forth by the Under Secretary. 

In connection with the foregoing, it will be noted that reservists 
ordered to active duty for a period of more than 30 days are in an 
active duty status expanded to include the time necessary to travel 
from their home to first duty station and from last duty station to 
home by virtue of the provisions of 37 U.S.C. 204(b), even though 
travel may not actually be performed immediately before and after 


the active duty assignment. See 44 Comp. Gen. 48 at page 49. In view 
of that fact, it would appear that they would be in an active duty 
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status on the days questioned by the Under Secretary and that their 
availability on those days for the performance of inactive duty train- 
ing would be open to question. 


[ B-164121 J 


Pay—Aviation Duty—Suspension From Flying Duty—Administra- 
tion Action Required 


Although an Air Force officer failed to satisfy the requirement for an annual 
physical examination to qualify for flying pay, his flying orders remained in 
effect until terminated by the base commander or air tactical unit and, there- 
fore, the suspension of his flight pay absent orders directing the suspension was 
ineffective and the officer is entitled to the flight pay received to date payment 
was unofficially suspended and to payment for the period from date of pay sus- 
pension until the date his flying status was officially terminated. 


To Lieutenant Colonel K. P. Ritter, Department of the Air Force, 
August 19, 1968: 


Further reference is made to your letter of March 21, 1968, request- 
ing an advance decision as to the propriety of making repayment 
of certain flight pay previously collected and payment of flight pay 
for the period March 1 to August 31, 1967, to Major Paul D. Marks, 
FR27026, in the circumstances described therein. The submission was 
assigned Air Force Request No. DO-AF-995 by the Department of 
Defense Military Pay and Allowance Committee, and transmitted 
here on April 19, 1968. 

You state that effective July 1, 1962, Major Marks’ flying status 
code was changed from Code 1 to Code 3, the latter code requiring an 
annual physical examination. You say that during the period July 
1962 to July 1964, when Major Marks was stationed at Fort Churchill, 


Winnipeg, Canada, a physical examination was waived by the Sur- 


geon General for military personnel stationed there and, therefore, 
the officer was not required to take an annual physical during that 
period. You report, however, that, when he arrived at Vandenberg 
Air Force Base, California, on August 10, 1964, he failed to take an 
annual flight physical examination as prescribed in Air Force Manual 
160-1 until May 1, 1967. 

It is reported that during the month of January 1967 a routine check 
of all Vandenberg base personnel in Code 3 was made by the flight 
records section and it was noted at that time that there was no sub- 
stantiating record on file to authorize Major Marks to receive flight 


pay. On February 27, 1967, a Military Pay Order was accomplished 
by the officer in charge of flight records requesting suspension of 
Major Mark’s flight pay since the flight surgeon’s office had no record 
indicating the officer had completed an annual physical examination 
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since arriving at Vandenberg Air Force Base on August 10, 1964. On 
the basis of that Military Pay Order, payment of flight pay was sus- 
pended effective March 1, 1967, and on April 26, 1967, the officer was 
advised “that a collection” of $7,368 had been entered on his military 
pay record representing “recoupment of flight pay” for the period 
August 10, 1964, through February 28, 1967. It is stated that an 
investigation was ordered because of the failure of the officer to com- 
plete his annual physical and that collection action was suspended 
after collection of $884.16 from him. 

Major Marks stated, as reported in your letter, that he was not 
aware, until approximately 6 months after his arrival at Vandenberg 
Air Force Base of the requirement that Code 3 flight personnel must 
remain physically qualified before they can receive flight pay. It is 
reported that he had his last physical (prior to the one taken in May 
1967) in June 1962 and his reason for not taking such examination 
sooner was that he was not notified that he was delinquent until Jan- 
uary 1967. He was physically examined on May 1, 1967, and was found 
to be physically disqualified for flying. By orders dated August 25, 
1967, he was suspended from flying status effective September 1, 1967, 
by reason of physical disqualification for flying duty. 

Paragraph 2-299, Air Force Manual 35-18G, states (under NOTE), 
that an officer in flying status Code 3 who does not complete his annual 
medical examination by his birthday will be considered as not medi- 
cally qualified for flying status. It is further stated that the 3-month 
grounding period will date from the first day of the month following 
his birthday. Paragraph 2-28 of the same regulation states that the 
suspending authority will notify the officer before the suspension order 
becomes effective, Applying those provisions to Major Marks’ case, you 
say that the officer should have been grounded not later than July 1, 
1965 (birthdate, June 10, 1965), and that orders suspending him from 
flight status should have been issued effective October 1, 1965. You 
state, however, that there is no evidence available to indicate the officer 
was ever suspended until September 1, 1967. 

In view of the doubt in the matter, you ask whether you may repay 
Major Marks the $884.16 previously collected from him and credit him 
with flight pay for the period from March 1, 1967, to August 31, 1967, 
since orders issued suspending the member were not effective until 
September 1, 1967. If the answer is in the negative, you ask from what 
date collection of flight pay from the officer should be required. 

Accompanying your submission is a copy of a report of investigation 
of the failure of Major Marks to complete his annual flight physicals. 
The report notes that there was a breakdown of administrative controls 
at the installation to remind officers of the necessity of taking physicals. 
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The investigating officer in his report concluded, among other things, 
that: 


b. It also appears that the procedure used in Base Flight, Personnel, Finance 
and the Surgeon’s Office lack coordination. None of these offices took any steps 
that would be required prior to the Commander knowing of his responsibility 
to conduct an investigation as he was required to do pursuant to paragraph 
2-29m of AFM 35-13g. Lack of this coordination contributed to Marks being al- 
lowed to collect flight pay from 10 August 1964, the date of his arrival at Van- 
denberg Air Force Base, until 1 May [March] 1967, the date of his physical, 
without annual physical examinations. 

Section 103(a) of Executive Order No. 11157 dated June 22, 1964, 
promulgated pursuant to 37 U.S.C. 301(a), authorizes payment of 
incentive pay for flying duty to a member who is required by “com- 
petent orders” to participate frequently and regularly in aerial flights 
and section 113 of the Executive order authorizes the Secretaries con- 
cerned to prescribe supplemental regulations to carry out the Presi- 
dent’s regulations. 

With respect to flying status orders, paragraph 2-11, Air Force 
Manual 35-13G, states that unless “suspended” under paragraph 2-29, 
the orders that require a rated officer to fly frequently and regularly 
will be effective as long as he holds a continuous commission in the 
Air Force or its Reserve components. Paragraph 2-29 lists various 
reasons for suspending an officer from flying status, including an 
officer who is physically disqualified as provided in subparagraph g. 
In this category, as noted above, a member who does not complete his 
annual medical examination is considered as not medically qualified 
for flying status. Paragraph 2-29 was further amended by change G 
dated March 10, 1966, by adding a new subparagraph “m” which states 
that the failure of an officer to accomplish an annual physical exami- 
nation as prescribed in Air Force Manual 160-1 will be viewed in the 
same manner as the failure to meet specified annual flight requirements 
and the officer will be removed from flying status until his annual 
physical is subsequently accomplished. 

While the above regulations leave no doubt that a member in this 
category is to be suspended from flying status, we find nothing in 
those regulations which directs an automatic suspension from flying 
duty in the absense of orders issued by the base commander or air tac- 
tical unit expressly suspending the member from flying status. See 
paragraph 2-29a(1)(b) of the same regulations. 

Since under the regulations an officers’ flying duty orders continue 
in effect until suspended, it is our view that Major Marks flying status 
was not officially terminated until September 1, 1967, in accordance 
with orders dated August 25, 1967, and that he continued in a flying 
pay status through August 31, 1967, so as to be entitled to the flight 
pay in question provided he otherwise met the flight requirements. See 
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87 Comp. Gen. 282. Cf. 36 Comp. Gen. 57. Accordingly, the officer is 
entitled to repayment of the amounts collected from him and you are 
authorized to credit him with flight pay for the period March 1, to 
August 31, 1967, if otherwise correct. The Military Pay Order and 
supporting papers are returned herewith. 


[ B-126980 J 


Travel Expenses—Tips—Baggage Handling, Ete.—Government- 
Owned Equipment—At Hotels 


The tips given exclusively for handling Government property at hotels may be 
reimbursed to members of the uniformed services, and the Joint Travel Regula- 
tions amended accordingly, the rule that a tip is an incidental expense item 
included in a member’s per diem applying only to personal baggage. However, 
reimbursement may not be authorized for tips or fees incurred in handling a 
member’s personal baggage as well as Government property at hotels except to 
the extent a separate charge or additional cost is experienced for handling the 
Jovernment property. 


To the Secretary of the Air Force, August 21, 1968: 


Further reference is made to letter dated May 15, 1968, from the 
Assistant Secretary of the Air Force, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee (PDTATAC Con- 
trol No, 68-22), requesting a decision whether the Joint Travel Regu- 
lations may be amended to authorize reimbursement to military person- 
nel for tips at hotels incident to the handling of baggage consisting of 
Government property. 

Paragraph M4402 of the Joint Travel Regulations provides for the 
reimbursement of customary tips given by military personnel while in 
a travel status incident to the handling of baggage except at hotels. 

In the letter dated May 15, 1968, from the Assistant Secretary, it 
is stated that the propriety of excluding from reimbursement those 
tips expended at hotels for handling of personal baggage is recognized 
since they are considered as one of the incidental expenses included 
in per diem; however, in certain cases a member attending a meeting 
or conference, or because of his official position, may be required to 
have in his possession official documents or other Government-owned 
material. In this connection, the Assistant Secretary continues, it is 
contended that it would be proper to reimburse the member for tips 
expended for the handling of such nonpersonal baggage at hotels. 

In the decision of May 4, 1956, 35 Comp. Gen. 618, it was held that 
tips given to hotel employees for handling baggage of military per- 
sonnel traveling on official business are one of the incidental expenses 
included in the per diem allowance and reimbursement as a transpor- 
tation expense may not be authorized. The Assistant Secretary says it 
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appears that this decision is premised on the personal baggage of 
military personnel. He points out that 37 U.S.C. 404 authorizes a 
travel and transportation allowance for a member incident to official 
travel and that while this statutory authority does not contain a specific 
provision to cover the item under discussion, he expresses the view 
that it is reasonable to conclude that customary tips expended for the 
handling of Government property is a valid and necessary expense 
incurred pursuant to official travel and within the scope and intent of 
the statutory authority. 

The Assistant Secretary notes that civilian employees may be reim- 
bursed for tips given for handling baggage consisting of Government 
property and states that considering a member and a civilian employee 
traveling under similar circumstances, it would seem inequitable to 
deny reimbursement to the one and permit reimbursement to the other 
for the same item of expense incurred by both. 

Notwithstanding the foregoing, the Assistant Secretary continues, 
since there does not appear to be specific statutory authority for reim- 
bursement, the propriety of the proposed revision is in doubt and 
our decision is requested as to whether we would be required to object 
to a proposed change in the Joint Travel Regulations, Volume I, which 
would authorize reimbursement for tips given incident to handling 
of baggage consisting of Government property at hotels of members. 

In the decision of July 31, 1947, 27 Comp. Gen. 52, it was held that 
porters’ fees or tips which are required by regulations to be paid out of 
the employee’s per diem allowance are those primarily incident to the 
handling of personal baggage and that any necessary charges for 
handling heavy Government-owned equipment properly are reim- 
bursable as transportation expenses. See also B-163282, February 12, 
1968. 

In decision of December 17, 1957, 37 Comp. Gen. 408 we considered 
the claim of a civilian employee for reimbursement of tips at the rate of 
25 cents for each handling of special Government equipment in and 
out of hotels while traveling on official business. It was pointed out that 
section 5.6 of the Standardized Government Travel Regulations pro- 
vides that charges or tips at transportation terminals will be allowed 
for handling Government property carried by the traveler, and that 
section 6.1 provides that the per diem allowance includes fees and tips 
to porters and bellboys. 

We said that allowances under section 5.6 for handling Govern- 
ment property carried by the traveler contemplated a situation where 
a separate charge or additional cost is experienced by the traveler 
by reason of the Government property handled. And, where no extra 
charge or cost is encountered because of the Government property 
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handled, allowance is not authorized. In that case, there was no show- 
ing by the traveler that a separate or additional charge, by reason of 
handling the Government property, was made at the hotels. Therefore, 
it was concluded that payment was not authorized since it would 
constitute additional reimbursement for expenses included in the 
per diem. 

In line with these decisions, we will not be required to object to a 
change in the Joint Travel Regulations authorizing reimbursement 
for tips given exclusively for handling Government property at hotels. 
Reimbursement may not be authorized for tips or fees for handling a 
member’s personal baggage as well as Government property at hotels 
except to the extent that it be shown that a separate charge or additional 
cost was experienced for handling the Government property. 


[ B-160435 J 


Pay—Additional—Proficiency Pay—“Superior Performance” 
Awards 


Under 87 U.S.C. 307, which provides that an enlisted member of the uniformed 
services entitled to basic pay and designated as specially proficient in a military 
skill may be paid proficiency pay, regulations that do not conform to the intended 
purpose of the “superior performance” category of award established pur- 
suant to section 307—an incentive for the achievement and maintenance of su- 
perior performance by a member in his current pay grade—but prescribe eligibility 
for an award on the basis of qualifying for promotion to the next higher pay 
grade are regulations that are not consistent with section 307, and, therefore, 
payments of proficiency pay in the superior performance category that do not 
relate to a member’s current pay grade but on eligibility for promotion in grade 
may not be authorized. 


Pay—Additional—Proficiency Pay—“Special Award” Criteria 


The proficiency pay provided by 37 U.S.C. 307 for enlisted members of the uni- 
formed services qualifying in an occupation or skill may not be paid to members 
assigned to a headquarters tour of duty as a “Special Award,” where the com- 
manding officer is authorized to assign and terminate awards at his discretion or 
upon transfer of a member from the assignment. An award of a proficiency rating 
on the basis of a billet occupied, with no criteria established with respect to 
performance of the duties of a member’s rating or assignment does not provide 
a sufficient basis for payment of proficiency pay. 


To C. C. Gordon, United States Coast Guard, August 21, 1968: 


Reference is made to your letter of July 15, 1968, with enclosures, 
requesting an advance decision as to the propriety of payment of 
proficiency pay to certain members as shown on Personnel Diary 1-69 
U.S. Coast Guard Headquarters. 

The Diary shows that awards of proficiency pay (Superior Per- 
formance, Category H) and (Commandant’s Special A ward, Category 
J) were made to certain members in accordance with Commandant 
Instruction 1430.1¢ of June 6, 1968, issued pursuant to 37 U.S.C. 307. 
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The Category H awards presumably were made in accordance with the 
Instruction to members who passed servicewide examination for ad- 
vancement to or in a petty officer rating and are to be terminated on the 
day preceding advancement in rating or on the date the advancement 
eligibility list expires, whichever occurs first. Category J awards were 
made to members on a billet basis at Coast Guard Headquarters under 
an authorization by the Commandant. 

It appears from your letter that you question the payment of pro- 
ficiency pay under these awards for the reason that they were made to 
members without a positive showing that they are specially proficient 
ina military skill for which the pay is being awarded. 

Section 307 of Title 37, United States Code, provides that an en- 
listed member of the uniformed service who is entitled to basic pay 
and is designated as being specially proficient in a military skill 
of the uniformed service concerned may be paid proficiency pay. The 
proficiency pay originally was authorized by section 209 of the Career 
Compensation Act of 1949 as added by section 1(8) of the act of 
May 20, 1958, 72 Stat. 125. 

Section 307 further provides that the Secretary concerned shall 
determine whether enlisted members of a uniformed service under his 
jurisdiction are to be paid proficiency pay. He shall also designate, 
from time to time, those skills within each uniformed service under his 
jurisdiction for which proficiency pay is authorized, and shall pre- 
scribe the criteria under which members of the uniformed service are 
eligible for a proficiency rating in each skill. 

Section 307 is administered under regulations prescribed by the 
Secretary of Defense for the uniformed services under his jurisdic- 
tion, and by the Secretary of Transportation for the Coast Guard when 
the Coast Guard is not operating as a service in the Navy. Section 
1001(b) of Title 37 provides in part that regulations of the Secretary 
concerned relating to pay matters for members of the Coast Guard 
shall, as far as practicable, conform to regulations approved under 
subsection (a) for the military departments. 

Section 307 confers upon the Secretaries concerned a broad and 
flexible authority to provide for payment of proficiency pay to en- 
listed members of the uniformed services. The Secretary of Defense 
and Secretary of Transportation have authorized two general cate- 
gories of Proficiency Pay: Specialty Pay and Superior Performance. 
The first, Specialty Pay, is authorized on the basis of qualification in 
an occupation or skill critically important to the individual’s service. 
The second, Superior performance, is authorized on the basis of demon- 
strated outstanding effectiveness or superior performance in the mem- 
ber’s assigned duties. 
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With respect to Superior Performance which is involved here, para- 
graph 4A-2, Department of Defense Directive No, 1340.2 dated June 
26, 1963, prescribing the policies covering the award of proficiency 
pay to enlisted members under section 307 provides as follows: 

2. Proficiency Pay (Superior Performance)—To provide an incentive for per- 
sonnel, not otherwise receiving proficiency pay, to achieve superior performance 
on the job. This incentive is not intended to act as a substitute for the normal 
incentive of promotion opportunity, but provides recognition to those who have 


demonstrated superior performance in the specialty and grade in which they 
are serving. 


Paragraph 4D-2 of the same regulation provides as follows: 


2. Hligibility—To be eligible for Proficiency Pay (Superior Performance), an 
enlisted member: 


a. Must be on active duty, other than active duty for training as a reserve, 
and entitled to basic pay. 


b. Must have completed a minimum of 24 months active service which, if it 
includes any period of active duty for training, shall be consecutive service. 

c. Must have demonstrated superior performance on the job, in the skill and 
level in which serving for a minimum period of six months. 

d. Must not be in receipt of Proficiency Pay (Specialty). 

e. Must meet such other conditions of eligibility as the Secretary of the Mili- 
tary Departments concerned may prescribe. 

Paragraph 10803(b), Department of Defense Military Pay and 
Allowances Entitlements Manual, is as follows: 

b. Proficiency Pay (Superior Performance). This type provides an incentive 
for members not otherwise receiving proficiency pay, to achieve superior per- 
formance on the job. It is not a substitute for the normal incentive of promotion 
opportunity. Bligible members are those who demonstrate superior performance 
in the specialty and grade in which they are serving. 

The purpose of superior performance pay is to provide recognition 
to those personnel, not otherwise receiving proficiency pay, who have 
demonstrated superior performance in their assigned duties and to 
provide an incentive for achieving or continuing such superior per- 
formance. It is not a substitute for, and is not to be confused with, the 
norma] promotion which is based on qualifications to serve in a higher 
grade. The objective is to reward those individuals who perform 
outstandingly in their particular skills and to provide additional 
remuneration for those who may not possess the capabilities of leader- 
ship in a higher military rank but who are entitled to additional pay 
for their outstanding proficiency and their skill in the grade in which 
serving. See page 5, H. Rept. No. 1538, of Committee on Armed Serv- 
ices dated March 20, 1958, to accompany H. Rept. 11470, which sub- 
sequently became Public Law 85-422, dated May 20, 1958. 

The eligibility criteria for Superior Performance, Advancement 
Eligibility Qualification, Category H, set forth in enclosure (8) to 
Commandant Instruction 1430.1c is: 


(1) Successfully complete and obtain a passing score in the Servicewide Ex- 
amination for advancement to or in a petty officer rating, and 





SE OS EE eS 


| 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 89 


(2) Place on an advancement eligibility list established by the Commandant 
in accordance with Article 5—-C—31, Personnel Manual, and 

(3) Remain eligible and recommended for advancement in rate. 

The regulation provides further that the proficiency rating H-1 
shall terminate on the day preceding advancement in rating. 

The eligibility criteria quoted above provide for awards of pro- 
ficiency ratings, category H, based on qualification for promotion to 
the next higher pay grade and not on the member’s proficiency in his 
present rate. He is not selected for the award because he is performing 
duties in his rate in a superior manner but because he has qualified for 
promotion. A superior performance in the member’s rate or duty as- 
signment does not appear to be a requirement to qualify for promotion. 
Therefore, and since the award terminates upon his advancement in 
rating, it appears that the member is not awarded proficiency pay, 
category H, because of his outstanding proficiency and skill in the 
grade in which he is serving but it is awarded because he qualifies for 
promotion and if not promoted it serves for a time as a substitute for 
promotion. 

In these circumstances, it is our view that the criteria established 
for category H are not consistent with the language and spirit of the 
law in that they do not relate the award of proficiency pay to the 
duties of the member’s current pay grade but on eligibility for promo- 
tion in grade. This does not conform with Department of Defense 
regulations and we perceive of no legal basis or justification for such 
departure. Accordingly, the payments of proficiency pay, category H, 
to Graves and Devereaux are not authorized. 

Payment of category J proficiency pay, Commandant’s Special 
Award, is authorized by enclosure (9) to Commandant Instruction 
1430.1c dated June 6, 1968. The enclosure provides that eligibility cri- 
teria will be “As specified by the Commandant.” Other than this, the 
instruction contains no requirements the individual must meet to be 
eligible for award of category J proficiency pay. The enclosure pro- 
vides further that award authority will be in letter instructions from 
the Commandant (PE). 

Letters dated June 20 and June 25, 1968, from the Commandant of 
the Coast Guard to the Commanding Officer, U.S. Coast Guard Head- 
quarters, announced the selection of members listed in the letters (in- 
cluding names on the Personnel Diary which you have questioned) for 
the Commandant’s Special Award of Proficiency Rating (J-2) effec- 
tive July 1, 1968, provided they meet the eligibility requirements con- 
tained in paragraph 4 of the Instruction of June 6, 1968. The letter 
further stated that the rating is authorized for the remainder of the 
members’ tour at Coast Guard Headquarters unless terminated under 
the instruction, or upon transfer. 
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Also, by letter dated June 26, 1968, the Commandant authorized 
the Commanding Officer, Enlisted Personnel, Coast Guard Headquar- 
ters, to select five enlisted persons assigned within Coast Guard Head- 
quarters and not otherwise entitled to a proficiency pay rating, for 
the Commandant’s Special Award of proficiency rating (J-2). The 
letter further authorized the commanding officer to assign and termi- 
nate the awards at his discretion or upon transfer from that unit. No 
proficiency criteria were specified, the letter merely providing that 
the personnel selected meet the eligibility requirements of paragraph 4 
of the Instruction of June 6, 1968. 

Paragraph 4 of the Instruction does not provide standards for mak- 
ing a proficiency award except that it shall not be made without the 
approval and recommendation of the commanding officer. Included in 
the paragraph are instructions for terminating an award if, in the 
opinion of the commanding officer, a member has not continued to 
maintain a satisfactory level of performance of those duties or skills 
that entitled him to the proficiency rating. 

The record does not disclose the five members who were selected 
under the letter of June 26, but the only standard specified in making 
the awards was that the members be assigned to Coast Guard Head- 
quarters. We are of the opinion that an award of a proficiency rating 
on the basis of the billet occupied—no criteria being specified for con- 
sideration with respect to the member’s performance of the duties of 
his rating or assignment—does not provide a sufficient basis for pay- 
ment of proficiency pay. 

Therefore, the payment of proficiency pay on the basis of the award 
of J-2 proficiency ratings to the various members in question as shown 
on Diary 1-69 is unauthorized. 

Your question is answered accordingly. 


[ B-164459] 


Contracts—Specifications—Misdescriptions, | Etce.—Construction 
Contracts 


The inclusion of the clause required by paragraph 7—602.45 of the Armed Services 
Procurement Regulation in all military fixed-price construction contracts to pro- 
vide that omissions from drawings or specifications, or the misdescription of de- 
tails of the work necessary to carry out the intent of the drawings and 
specifications, or cotails which are customarily performed shall not relieve the 
contractor from performing the omitted or misdescribed details of the work is 
not restrictive of the full and free competition contemplated by 10 U.S.C. 2305(a), 
as well as 41 U.S.C. 258(a). Therefore, in view of the fact that a contracting 
agency has the primary responsibility for drafting specifications to meet the 
requirements of the Government, and the clause is reasonable and necessary 
in the performance of complicated construction contracts, the general usage of 
the clause will not be questioned. 
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To the Zinger Construction Company, Inc., August 21, 1968: 


Reference is made to your letter of May 24, 1968, requesting our 
decision as to the legality of a contract clause apparently used in Gov- 
ernment construction contracts. You enclose, as an example of its use, 
a copy of one page of an unidentified invitation for bids which in- 
cluded the clause under paragraph SP-2b (Contract Drawings, Maps 
and Specifications). The clause reads as follows : 

b. Omissions from the drawings or specifications or the misdescription of de- 
tails of work which are manifestly necessary to carry out the intent of the 
drawings and specifications, or which are customarily performed, shall not re- 
lieve the contractor from performing such omitted or misdescribed details of 
the work but they shall be performed as if fully and correctly set forth and de- 
scribed in the drawings and specifications. 

You state that the use of such a clause is illegal; that “this para- 
graph ‘b’ is unfair to all bidders and could only result in increased 
costs to the government; that it is a loophole for preferenced con- 
tractors ;” and is contrary to the holdings in several unspecified court 
cases, 

It is provided at 41 U.S.C. 253(a) and 10 U.S.C. 2305 (a)—statutes 
governing procurement by formal advertising by the civilian and 
military departments, respectively—that “invitations for bids shall 
permit such full and free competition as is consistent with the procure- 
ment of types of property and services necessary to meet the require- 
ments of the agency concerned.” The purpose of these statutes requir- 
ing the award of contracts to the lowest responsible bidder after ad- 
vertising is to give all bidders equal right to compete for Government 
contracts and to secure for the Government the benefits which flow 
from free and unrestricted competition. See United States v. Brook- 
ridge Farm, 111 F. 2d 461. To permit bidders to compete on equal 
terms, the invitations must be sufficiently definite to permit the prep- 
aration and evaluation of bids on a common basis, and it is axiomatic 
that bidders cannot compete on an equal basis as required by law un- 
less they know of and compute their bids in accordance with the ob- 
jective factors comprising the bases upon which their bids will be 
evaluated. In 36 Comp. Gen. 380, 385, we held in this regard as follows: 

The “basis” of evaluation which must be made known in advance to the bidders 
should be as clear, precise and exact as possible. Ideally, it should be capable of 
being stated as a mathematical equation. In many cases, however, that is not 
possible. At the minimum, the “basis” must be stated with sufficient clarity and 
exactness to inform each bidder prior to bid opening, no matter how varied the 
acceptable responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effect of the application of such evalu- 
ation factor on his bid in relation to other possible bids. By the term “objectively 
determinable factors” we mean factors which are made known to or which can 
be ascertained by the bidder at the time his bid is being prepared. Factors which 


are based entirely or largely on a subjective determination to be announced by 
representatives of the contracting agency at the time of or subsequent to the 
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opening of bids violate the principle for the reason that they are not determin- 
able by the bidder at the time his bid is being prepared. 


The United States Army Corps of Engineers, in a letter dated 
June 19, 1968, from the General Counsel, reported to our Office that 
the challenged provision is required to be included in all military 
fixed-price construction contracts by paragraph 7-602.45 of the Armed 
Services Procurement Regulation (ASPR). We are also informed that 
contract provisions substantially similar to the challenged clause have 
appeared regularly in Government contracts from the early part of 
this century, and that in 1966 the ASPR Committee denied a request 
by the Associated General Contractors of America to discontinue its 
use for reasons somewhat similar to those reported in this instance, as 
follows, by the General Counsel of the Corps of Engineers: 


In documents as complex and lengthy as plans and specifications for construc- 
tion contracts, it is to be expected that there will be errors or omissions which 
have escaped notice by Government contracting personnel. Some of these will 
not be obvious until construction has proceeded to an advanced degree of com- 
pletion; others will be readily apparent to a contractor who is studying the 
plans and specifications with a view towards preparing his bid. In the absence 
of a clause such as this, the contractor who spots an obvious discrepancy could 
remain silent until after contract award and then seek an equitable adjustment 
under the Changes clause. When such a clause is in a construction contract, a 
contractor cannot take advantage of the Government in such a situation but will 
be held to perform at the stated contract price. 

This clause does not, as the Zinger letter indicates, constitute a complete 
shifting to the contractor of the burden of erroneous specifications, for the Con- 
tract Appeals Boards have interpreted it in such a manner as to hold contractors 
responsible for what they knew or reasonably should have known to be erro- 
neous specifications, precluding them from taking advautage of the Government, 
but at the same time protecting contractors by granting adjustments when the 
errors were not patent. This issue was discussed at length in Phelps Construction 
Company of Wyoming, ASBCA #10276, 65-1 BCA 4761 (1965), with respect to 
a clause similar in effect, entitled “Scope of Work.” That Scope of Work clause 
required the contractor to perform all work necessary to carry out the intent 
of the drawings and specifications or which is customarily performed for such 
work. The drawings and specifications furnished to Phelps showed lintels over 
all windows except basement windows, The customary practice was to install 
such lintels over all windows. Nevertheless, the Board of Contract Appeals 
granted an equitable adjustment for the work involved in placing lintels over 
the basement windows. It noted that the purpose of such a clause was to caution 
bidders that the drawings and specifications need not spell out every “nut and 
bolt” necessary to perform the contract and that the relative cost of the lintels 
placed it in the nuts and bolts category, but held that when the drawings spe- 
cifically required lintels to be furnished and installed over some windows, the 
Scope of Work clause would not be interpreted as requiring contractor to furnish 
and install lintels over other windows where the drawings did not so specify. 
The Board also pointed out that too broad a construction of such a clause would 
run contrary to three concepts: (1) contingency items should be reduced; (2) 
there is an implied warranty by the Government that if its specifications are 
followed the desired result will be obtained; (3) a contractor is required by 
his contract to follow the specifications. Conversely, the Board noted the duty of 
a contractor to inquire about patent errors or omissions. 


For your information, we enclose copies of the referenced Armed 


Services Board of Contract Appeals (ASBCA) decision and an ear- 
lier decision, ASBCA Nos. 5056, 5057, involving a dispute which arose 
over the interpretation of.the questioned contract clause. 


ve Asin nao aa Ae ek a eM la i a 


nas a celia aoa 


Rao A ONT. 


see os 


pe AEP SELL IE AE BE 


Ort as see 


Ph OL ET AE PEE ETI EERIE RET RIT a 


COR AURIS =P 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 93 


We have often observed that the drafting of proper specifications 
to meet the requirements of the Government is a matter primarily 
within the province of the contracting agency. Therefore, and in view 
of the interpretation placed upon the clause by the ASBCA, as stated 
above, and the apparent reasonableness and necessity for the clause in 
complicated construction contracts, our Office is not inclined to ques- 
tion its general usage by the construction agencies of the Government. 
While the clause requires the submission of bids for services not spe- 
cifically itemized, the language of the clause clearly limits its applica- 
tion to the misdescription and omission of details which any 
knowledgeable bidder will normally consider and include in his bid. 


Further, in this respect, we are not aware of any court decisions, such 


as you allege, which interpret the clause differently from the cited 
ASBCA decisions. 


[ B-164808 J 


Bids—Evaluation—Tax Inclusion or Exclusion 


An attachment to a low bid stating the prices quoted included provisions -for 
payment of the then current State of Washington business and occupation tax 
but that “no provision has been made for the paymerit of any other Washing- 
ton tax” is considered part of the bid, and the bid submitted on a tax-excluded 
basis regarding future increases in the business tax or newly imposed State 
taxes is nonresponsive to the invitation which contained a tax clause requiring 
the contract price to include all applicable taxes and provided for an adjustment 
in the contract price only in the event of changes in the Federal excise tax or duty 
and not for changes in State or local taxes. 


To William E. Brown, August 21, 1968: 


Reference is made to your letter of July 22, 1968, regarding the pro- 
test of the Westinghouse Electric Corporation against the award of a 
contract to Allis-Chalmers under invitation for bids DS-6608. 

The subject invitation—the second step of a two-step procurement— 
solicited bids to furnish, install and test three generators and provide 
spare parts for the Grand Coulee Third Powerplant. Two bids were 
received from the eligible bidders under the first step. Allis-Chalmers 
bid $22,286,000 with a warranted efficiency of 98,65 percent for the 
generators. Westinghouse bid $22,044,000 with a warranted efficiency 
of 98.37 percent. Paragraph B-7a(2) of the invitation special require- 
ments provided that there would be deducted from each bid price 
$6,000 per generator for each 1499 of 1 percent the warranted effi- 
ciency exceeded 98.25 percent. In accordance therewith, $720,000 was 
deducted from the Allis-Chalmers bid price and $216,000 was deducted 
from the Westinghouse bid price. As a result, the Allis-Chalmers bid 
was evaluated at $21,566,000, whereas the Westinghouse bid was eval- 
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uated at $21,828,000. On that basis, Allis-Chalmers was the low eval- 
uated bidder. 
In a letter attached to the Allis-Chalmers bid, it was stated: 


Enclosed herewith is one (1) completed set of Standard Form 33, Bidding 
Schedule, Warranted Characteristics and form titled, “Representations by 
Offeror Pursuant to the ‘Buy American’ Act.” This data constitutes Allis-Chal- 
mers formal offer to furnish, install and test the generators required under 
Solicitation No. DS-6608. 

This enclosed price data, together with the following, comprise our complete 
offer. 

(a) Bureau of Reclamation letter of January 19, 1968, to all Prospective 
Offerors. 

(b) Bureau of Reclamation Solicitation No. DS—6608, issued together with 
Amendments Nos. 1, 2 and 3. 

(c) Allis-Chalmers letter of April 1, 1968, and its accompanying Technical 
Proposal No. 26-61-021. 

(d) Bureau of Reclamation letter of May 17, 1968, commenting on the Allis- 
Chalmers Technical Proposal. 

(e) Allis-Chalmers letter of May 28, 1968, revising our Technical Proposal. 

(f) Bureau of Reclamation letter of June 6, 1968, approving the Allis-Chal- 
mers Technical Proposal. 

We would like to point out that in accordance with paragraph A-9, Page 3, 
Special Conditions of Solicitation DS—6608, our priced quotation includes pro- 
visions for payment to the State of Washington the “Business and Occupation” 
tax in the amount of 0.44 percent on the gross proceeds of sale. No provision has 
been made for the payment of any other Washington State Tax. 


Paragraph A-9 of the invitation special conditions cited in the last 
paragraph of the Allis-Chalmers letter provides : 


A-9. Federal, State, and Local Taxes 

a. Except as may be otherwise provided in this contract, the contract price 
includes all applicable Federal, State, and local taxés and duties. 

b. Nevertheless, with respect to any Federal excise tax or duty on the trans- 
actions or property covered by this contract, if a statute, court decision, written 
ruling, or regulation takes effect after the contract date, and 

(1) Results in the contractor being required to pay or bear the burden of any 
such Federal excise tax or duty or increase in the rate thereof which would not 
otherwise have been payable on such transactions or property, the contract price 
shall be increased by the amount of such tax or duty or rate increase: Provided, 
That the contractor if requested by the contracting officer, warrants in writing 
that no amount for such newly imposed Federal excise tax or duty or rate in- 
crease was included in the contract price as a contingency reserve or otherwise ; 
or 

(2) Results in the contractor not being required to pay or bear the burden 
of, or in his obtaining a refund or drawback of, any such Federal excise tax or 
duty which would otherwise have been payable on such transactions or property 
or which was the basis of an increase in the contract price, the contract price 
shall be decreased by the amount of the relief, refund, or drawback, or that amount 
shall be paid to Government, as directed by the contracting officer. The contract 
price shall be similarly decreased if the contractor, through his fault or negligence 
or his failure to follow instructions of the contracting officer, is required to pay 
or bear the burden of, or does not obtain a refund or drawback of, any such 
Federal excise tax or duty. 

«. No adjustment pursuant to Paragraph b. above will be made under this con- 
tract unless the aggregate amount thereof is or may reasonably be expected 
to be over $100. 

d. As used in Paragraph 0d. above, the term “contract date” means the date set 
for the bid opening, or if this is a negotiated contract, the date of this contract. 
As to additional supplies or services procured by modification to this contract, the 
term “contract date” means the date of such modification. 

e. Unless there does not exist any reasonable basis to sustain an exemption, the 
Government, upon request of the contractor, without further liability, agrees, 
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except as otherwise provided in this contract, to furnish evidence appropriate to 
establish exemption from any tax which the contractor warrants in writing was 
excluded from the contract price. In addition, the contracting officer may furnish 
evidence to establish exemption from any tax that may, pursuant to this clause, 
give rise to either an increase or decrease in the contract price. Except as other- 
wise provided in this contract, evidence appropriate to establish exemption from 
duties will be furnished only at the discretion of the contracting officer. 

f. The contractor shall promptly notify the contracting officer of matters which 
will result in either an increase or decrease in the contract price, and shall take 
action with respect thereto as directed by the contracting officer. 

Westinghouse contends that the last paragraph of the Allis-Chal- 
mers letter renders the Allis-Chalmers bid nonresponsive or, at least, 
makes it subject to an unlimited upward evaluation. 

In response to the Westinghouse protest, you contend that the letter 
attached to the Allis-Chalmers bid was not part of the bid. You point 
out that the letter stated which submittals comprised the complete bid 
and that there was no counter-reference to the letter in the bid. Even 
if the letter is considered a part of the bid, you disagree with the con- 
tention that the last paragraph in the letter places the Government in 
a position where it cannot reasonably evaluate the Allis-Chalmers bid 
or that the intent is to impose upon the Government the burden of any 
other tax now or hereafter assessed by the State of Washington. You 
state the last paragraph in the Allis-Chalmers letter was purely in- 
formational, anticipating possible requests by Allis-Chalmers to the 
contracting officer for exemption evidence under paragraph “e” of the 
tax clause. You state that it seemed to be more appropriate to furnish 
the information with the bid rather than after award of a contract 
when it might be suspect as a self-serving declaration made to reduce 
costs of performance without benefit to the Government. You contend 
that the decision at 41 Comp. Gen. 289 relied upon by Westinghouse as 
a basis for rejection of the Allis-Chalmers bid is distinguishable on the 
facts and is not for application. You suggest that there is for considera- 
tion B-147073, February 6, 1962, which involved a situation where the 
bidder stated in the bid that the price did not include any State or city 
sales tax, but was considered responsive because the State and city sales 
taxes were not applicable to the contract. In that connection, you point 
out that the Washington State Sales and Use Taxes are not applicable 
to Government procurements as evidenced by rule 190 of the Washing- 
ton State Tax Regulations. 

In view of the fact that the Allis-Chalmers letter quoted above was 
attached to the company’s bid; that it expressly referred to the tax 
clause; and that the last paragraph in the letter undertook to explain 
which taxes were and were not included in the “priced quotation,” 
there would seem to be no doubt but that the letter should be considered 
a part of the bid. 37 Comp. Gen. 410; 38 éd. 508. 

It is stated that the last paragraph in the Allis-Chalmers letter was 
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included so that, if evidence of exemption from taxation is requested 
after award as provided in paragraph “e” of the tax clause, there would 
be no question as to the taxes excluded from the bid price. If this was 
the intended purpose of the statement in the letter it is not understood 
why similar precaution was not considered appropriate to protect 
against any subsequent question being raised concerning a contingency 
reserve for “newly imposed Federal excise tax or duty or rate increase” 
as referred to in the proviso of paragraph b(1) of the tax clause. In any 
event, the responsiveness of a bid must be determined on the basis of 
the bid as submitted. Any intention which was not communicated by 
the bid and the accompanying letter is not for consideration. It is 
therefore our view that the statement in the letter must be viewed as 
expressing the conditions and limitations the words themselves convey 
rather than an unexpressed intention not reasonably contemplated by 
the use of such language. 

The tax clause provides that the contract price includes all appli- 
cable taxes and provides for an adjustment in the contract price only in 
the event of changes in the Federal excise tax or duty. The tax clause 
does not provide for any adjustment in the contract price to compen- 
sate for changes in State or local taxes. The statement that no pro- 
vision has been made for the payment of any other Washington State 
tax is inconsistent with the responsibility imposed by the tax clause, 
While the tax clause requires the contractor to bear the risk of all 
State taxes, present and future, Allis-Chalmers has bid, in effect, on 
the basis that it has made provision only for the Business and Occupa- 
tion Tax “in the amount of 0.44 percent on the gross proceeds of sale.” 
Accordingly, irrespective of whether any other State taxes apply at 
the present time, Allis-Chalmers must be deemed to have bid on a tax- 
excluded basis so far as concerns any future increase in the Business 
and Occupation Tax over 0.44 percent and any future State taxes which 
might be imposed in connection with the performance of the contem- 
plated contract. 

Our office does not consider the differences in the particular facts be- 
tween this case and 41 Comp. Gen. 289 as being so significant as to 
require a different result than that reached in the cited decision. For 
the reasons stated, it is our view that, as was the situation with respect 
to the bid questioned in that case, Allis-Chalmers bid was submitted on 
a tax-excluded basis. In that connection, at page 293 of the cited de- 
cision, it was stated : 

We must therefore conclude that where, as in the instant case, the invitation 
for bids includes the standard Federal, State and Local Taxes clause, and no 
provision is otherwise made in the invitation for the evaluation of tax-excluded 
bid prices and the award of a contract on that basis, a bid which is submitted on 
a tax-excluded basis, without specifically identifying the classes and amounts of 


taxes which have been ex¢luded, must be considered nonresponsive to the 
invitation. * * * 
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In B-147073, February 6, 1962, the taxes excluded were identified 
in the bid as the “State or City sales tax” ‘and therefore the bid met 
the requirement in 41 Comp. Gen. 289 that the excluded taxes be 
specifically identified. While it may be that the Washington State Sales 
and Use Taxes are not applicable to Government procurements, no- 
where in the Allis-Chalmers bid are these taxes identified as the only 
taxes excluded from the contract price. Thus, B—147073 is not appli- 
cable here. 

In view of the foregoing, we concluded that the Allis-Chalmers bid 
is nonresponsive to the invitation and should be rejected. 


[ B-158810 J 


Witnesses—Administrative Proceedings—Fees, Mileage, Etc. 


Judicial precedent having established a basis for the payment of mileage and 
fees to witnesses appearing at administrative proceedings, persons summoned for 
testimony pursuant to 26 U.S.C. 7602 to enable the Internal Revenue Service to 
determine the tax liability of a taxpayer may be paid the fees and mileage pro- 
vided by 5 U.S.C. 503(b), whether the witness is the person liable for the tax or is 
a person whose testimony is revelant or material to the inquiry involving the 
taxpayer. 45 Comp. Gen. 654, overruled. 


To the Commissioner, Internal Revenue Service, August 22, 1968: 


Letter dated August 8, 1968 (reference CC : GL-3532, 3533 & 3867/ 
A :RCH), from the Assistant Commissioner (Compliance) refers to 
our decision of April 26, 1966, 45 Comp. Gen. 654, to you. The Assistant 
Commissioner notes that in our decision we stated that until such time 
as further judicial precedent requires a reconsideration of our position, 
that neither the provisions of 5 U.S.C. 95(a) (now 5 U.S.C. 503(b)) 
of themselves nor the decisions of the United States District Court for 
the Southern District of Florida in the cases of United States v. Martin 
Lemlich, et al., No, 65-850-Civ-CF and United States v. Wolff, No. 
66-99-Civ-EC, may be relied upon as authority for the payment of 
mileage and witness fees to persons summoned for testimony pursuant 
to the provisions of 26 U.S.C. 7602. 

The Assistant Commissioner advises that on July 2, 1968, the United 
States Court of Appeals for the Fifth Circuit issued its opinion in the 
(consolidated) cases of Lloyd Roberts v. United States, No. 25152; 
Eleanor Roberts v. United States, No. 25153; United States v. Green- 
man, No. 25296; and United States, et al. v. Saitow, et al., No. 25297, 
68 USTC par. 9450. He states that each of these cases was on appeal 
from the United States District Court for the Southern District of 
Florida; and that Fifth Circuit affirmed the judgments of the District 
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Court which had ordered witness fees to be paid in the Greenman and 
Saitow cases and concurrently reversed the judgments of the District 
Court which had denied witness fees and mileage in the Roberts cases. 
The Assistant Commissioner points out that the Court of Appeals in 
its opinion stated : 

We think it plain that the congressional purpose in the enactment of Sec. 508 
[5 U.S.C. 503(b)] was to provide for witness fees in all administrative proceed- 
ings of the character here involved. It seems eminently just that a person 
compelled to answer such a summons should be entitled to such fees and we 
decline to believe that Congress meant anything else. 

In view of the opinion of the Fifth Circuit on the matter, the 
Assistant Commissioner requests that our position concerning the 
payment of witness fees and mileage, as set forth in 45 Comp. Gen. 654, 
be reconsidered. 

As indicated by the Assistant Commissioner, we held in 45 Comp. 
Gen. 654 that—quoting the syllabus: 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony at proceed- 
ings to enable the Internal Revenue Service to determine the tax liability of a 
taxpayer may not be paid the fees and travel expenses authorized by 5 U.S.C. 
95a—the Administrative Expenses Act of 1946—for witnesses subpoenaed to 
appear at departmental hearings, a section 7602 investigation not constituting a 
hearing within the meaning of 5 U.S.C. 95a, notwithstanding two district court 
cases to the contrary, and the section 7602 proceedings, informal and private 
and having no parties, but designed to obtain information to enable the Internal 
Revenue Service to reach conclusions concerning a taxpayer’s liability that he 
is free to contest, not meeting the criteria of a hearing, which involves parties, 
tries issues of law and of fact, and takes action that may materially affect the 
rights of the parties, absent further judicial precedent, 5 U.S.C. 95a may not be 


relied upon as authority for the payment of mileage and witness fees to persons 
summoned for testimony pursuant to 26 U.S.C. 7602. 


The United States Court of Appeals for the Fifth Circuit held in 
the consolidated cases cited above that persons summoned by the 
Internal Revenue Service pursuant to 26 U.S.C. 7602 to give testi- 
mony at proceedings authorized thereunder (to enable the Internal 
Revenue Service to determine the tax liability of a taxpayer) are 
entitled to be paid the fees and mileage provided by 5 U.S.C. 503(b), 
whether the witness summoned is the person liable for the tax (i.e., 
the taxpayer), or is a person whose presence is otherwise desired to 
give such testimony as may be revelant or material to the inquiry 
involving the taxpayer. 

In view of the opinion of the Court of Appeals of the Fifth Circuit 
in the consolidated cases cited above, this Office will no longer object 
to persons (witnesses) summoned by the Internal Revenue Service to 
give testimony pursuant to 26 U.S.C. 7602 being paid the fees and 
mileage provided by 5 U.S.C. 503(b). 

Accordingly, our decision of April 26, 1966, 45 Comp. Gen. 654, 
need no longer be followed. 
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[ B-164431 J 


Pay—Retired—Disability—Retirement Pay as Member of Army 
of the United States—Subsequent Active Service 


The termination of the “AUS status” of a member of the uniformed services who 
after serving as a commissioned officer in the Army of the United States from 
July 16, 1942, through October 4, 1946, was retired for physical disability under 
the act of April 3, 1939, subsequently electing to have his retired pay computed 
under section 402(d) of the Career Compensation Act of 1949, and serving on 
active duty as a Reserve officer from September 6, 1951 until appointed as a 
Regular officer on May 5, 1958, occurred March 31, 1953 pursuant to Public Law 
86-197, and not May 5, 1958, by reason of his acceptance of an appointment in 
the Regular Army, where he is currently serving in the rank of lieutenant 
colonel under a temporary appointment pursuant to 10 U.S.C. 3442. 


Pay—Retired—Re-Retirement—Recomputation of Retired Pay 


An officer of the Army of the United States entitled to the disability retirement 
benefits of section 5, act of April 3, 1989—subsequently computed under section 
402(d) of the Career Compensation Act of 1949—who entered on active duty 
September 6, 1951 in the Army Reserves and was appointed on May 5, 1958 to 
the Regular Army, where he currently is serving in the rank of lieutenant colonel 
under a temporary appointment pursuant to 10 U.S.C. 3442, upon retirement may 
be paid either the retired pay pertaining to his “new” retired status or the 
retired pay benefits to which entitled to by virtue of the act of April 3, 1939, as 
amended, whichever is greater. 


Pay—Retired—Disability—Recomputation of Retired Pay 


An officer of the uniformed services retired for physical disability pursuant to 
the act of April 3, 1939, who subsequently elected disability retirement pay 
computed under section 402(d) of the Career Compensation Act of 1949, and 
then served as an Army Reserve officer from September 6, 1951 to May 5, 1958, 
when he was appointed to the Regular Army, where he currently is serving in the 
rank of lieutenant colonel under a temporary appointment pursuant to 10 U.S.C. 
3442, upon retirement would be entitled to retired pay recomputed under 
10 U.S.C. 1402(d), if the conditions of clause (2) of section 1402(c) regarding 
additional physical disability are met; if not, the officer’s retired pay status is 
for consideration under section 1402(a), subject to footnote 1, and to the pro- 
visions of 37 U.S.C. 205(a). 


To the Secretary of the Army, August 22, 1968: 


Further reference is made to letter of May 22, 1968, from the Assist- 
ant Secretary of the Army (Financial Management) requesting an 
advance decision (submission No. SS A-969) on certain questions 
involving the retired pay status of Lieutenant Colonel Robert W. 
Griffin (01 287 866, 080 810), United States Army. 

It appears that Colonel Griffin served on active duty as an enlisted 
member of the Army from January 26, 1937 to July 15, 1942, inclusive. 
On July 16, 1942, he became a commissioned officer in the Army of 
the United States and he served on active duty in that capacity 
through October 4, 1946. He was certified as eligible, effective from 
October 5, 1946, for the disability retirement pay benefits authorized 
by section 5, act of April 3, 1939, ch. 35, 53 Stat. 557, as amended, 
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10 U.S.C. 456 (1946 ed.). Under authority of section 411 of the Career 
Compensation Act of 1949, ch. 681, 63 Stat. 823, 37 U.S.C. 281 (1952 
ed.), he elected to qualify for and receive retirement pay benefits 
effective from October 1, 1949, computed as prescribed in section 
402(d) of that act, 37 U.S.C. 272(d) (1952 ed.), based on a disability 
rating of 60 percent. 

His appointments in the grade of second lieutenant effective July 16, 
1942, and in the grade of captain effective February 17, 1945, in the 
Army of the United States appear to have been accomplished under 
authority of the Joint Resolution of September 22, 1941, ch. 414, 55 
Stat. 728. The repeal of that Resolution by section 2a of the Joint 
Resolution of July 25, 1947, ch. 327, 61 Stat. 451, which repeal took 
effect on July 1, 1948, operated to terminate his status as a commis- 
sioned officer in the Army of the United States as of June 30, 1948. 
LeRoy J. Abt v. United States, 146 Ct. Cl. 205 (1959). However, sec- 
tion 2 of Public Law 86-197, August 25, 1959, 73 Stat. 426, 10 U.S.C. 
3441 note, provided that all appointments made after December 6, 
1941, in the Army of the United States without component under 
the joint resolution of September 22, 1941, that were not earlier ter- 
minated by administrative action or specific provision of law “* * * 
may be considered for all purposes to have continued in effect until 
the close of March 31, 1953.” Thus, under Public Law 86-197, his 
status as a commissioned officer of the Army of the United States con- 
tinued in force through March 31, 1953, unless such status was earlier 
terminated by administrative action or specific provision of law. 

It is reported that Colonel Griffin was: 

appointed CPT Inf USAR 1 August 1951; accepted USAR appointment 27 Au- 
gust 1951; entered on active duty 6 September 1951; appointed CPT Infantry, 
Regular Army 5 May 1958; D/R 7 January 1954 to MAJ 9 July 1961; to LTC 
AUS 12 April 1962. 
It further appears that he has remained on active duty since Septem- 
ber 6, 1951, and presently is serving in the rank of lieutenant colonel, a 
temporary appointment in the Army of the United States, as author- 
ized in 10 U.S.C. 3442. 

Although Colonel Griffin has not submitted an application for re- 
tirement you request information concerning his prospective retired 
pay status by reason of doubt whether : 

8 The acceptance of the Regular Army appointment terminated or vacated 
the officer’s AUS status. 

b. The officer would acquire a “new” retired status, and in such a case the 
proper basis for the computation of the officer’s “new” retired pay would be for 
determination solely under the applicable provisions of law which are in force 
and effect on the new retirement date, in the event active duty is terminated 


either as a result of an application for retirement or by action of an approved 
physical evaluation board. 
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c. Upon release from active duty, the officer would be reverted to his former 
disability retirement status with entitlement to retirement pay recomputed under 
authority of Title 10, U.S. Code 1402 (a) or (ce). 

In the first question doubt is expressed whether Colonel Griffin’s 
acceptance on May 5, 1958, of an appointment as a commissioned officer 
in the Regular Army vacated his “AUS status.” The “AUS status” 
referred to in this question appears to be his commissioned status in 
the Army of the United States which arose in 1942 when he was ap- 
pointed a second lieutenant under authority of the joint resolution 
of September 22, 1941. As previously pointed out the officer’s status 
as a commissioned officer in the Army of the United States terminated 
not later than March 31, 1953. 

Possibly this question is directed to the matter of whether Colonel 
Griffin’s basic entitlement to receive disability retirement pay (when 
not on active duty) under authority of the act of April 3, 1939, was 
terminated upon his acceptance on May 5, 1958, of an appointment 
as a commissioned officer in the Regular Army. The answer to that 
question is in the negative. See 23 Comp. Gen. 284, 286, and 40 Comp. 
Gen. 541. Question a is answered accordingly. 

In the event Colonel Griffin is found to be qualified for retirement 
under the provisions of Title 10, U.S. Code, currently in effect, the sec- 
ond question raises two issues : 

(1) whether, if otherwise qualified, he would be eligible to be re- 
tired pursuant to such provisions, and 

(2) whether he would acquire a “new” retirement status and there- 
upon become entitled to receive retirement pay computed on the basis 
of the rates of active duty basic pay in force and effect on the date such 
“new” retirement status becomes effective. 

The answer to both issues is in the affirmative subject, of course, to 
the rule that the law does not contemplate payment of two military 
retired pays for the same period. In other words, the officer could be 
paid retired pay pertaining to his “new” retired status or receive the 
retired pay benefits to which he is entitled by virtue of the act of 
April 3, 1939, whichever is greater. 36 Comp. Gen. 399, 401. Compare 
9 Comp. Gen. 399, 403, and see Robert FE. Pate v. United States, 78 Ct. 
Cl. 395 (1933). Question b is answered accordingly. 

As previously stated, Colonel Griffin elected under section 411 of the 
Career Compensation Act of 1949 to receive disability retirement pay 
computed as prescribed in section 402(d) of that act. He entered an 
active duty status on September 6, 1951, under a new appointment in 
the military service and he has served on active duty since that date. 
Doubt is expressed in question c whether, upon his prospective release 
(retirement) from active duty, Colonel Griffin will revert “* * * to 
his former disability retirement status with entitlement to retirement 
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pay recomputed under authority of Title 10, U.S. Code 1402 (a) 
or (c).” 

Colonel Griffin’s disability retirement pay status under the provi- 
sions of the act of April 3, 1939, coupled with his section 411 election 
under the Career Compensation Act of 1949 to qualify for and receive 
disability retirement pay computed as prescribed in section 402(d) of 
the 1949 law, reasonably may be viewed as bringing him within the 
purview of clauses (1) and (3) in section 1402(c), Title 10, U.S. Code. 
However, under clause (2) eligibility to receive the benefits of section 
1402(c) is contingent upon whether the member concerned : 

(2) incurs, while on active duty after retirement or after his name was placed 
on that list, a physical disability that is in addition to or that aggravates the 
physical disability for which he was retired * * *. 

The information concerning Colonel Griffin set forth in the letter 
of May 22, 1968, does not indicate whether he meets the conditions 
specified in clause (2) of section 1402(c). If he should meet these con- 
ditions upon his prospective release from active duty he would be en- 
titled to recompute his retired pay under the formula prescribed in 
subsection (d) as authorized in section 1402(c). 

In the event that he does not meet the conditions of clause (2) of 
section 1402(c) then his retired pay status would appear to be for 
consideration under the provisions of 10 U.S.C. 1402(a), formerly 
section 516, Career Compensation Act of 1949, 63 Stat. 832, 833. In 
recomputing retired pay under section 1402(a), the specific provisions 
of footnote 1 apply as well as the provisions of 37 U.S.C. 205(a), 
which in pertinent part provide: 

Except for any period of active service described in clause (1) of this sub- 
section and except as provided by section 1402 (b)—(d) of title 10, a period of 
service described in clauses (2)—(9) of this subsection that is performed while 
on a retired list, in a retired status, or in the Fleet Reserve or Fleet Marine 


Corps Reserve, may not be included to increase retired pay, retirement pay, or 
retainer pay. * * * 


Question c is answered accordingly. 

In summary, it may be stated that Colonel Griffin would be entitled 
to whichever one of the following three methods that results in the 
greater amount of retired pay : 

(1) the disability retirement pay benefits authorized for him by 
the act of April 3, 1939, and his election under section 411 of the Career 
Compensation Act in the amount he was receiving on September 5, 
1951, as increased by subsequent retired pay legislation, or 

(2) if he acquires a new retired pay status he would be entitled to 
retired pay computed under the provisions of law in force and effect 
on the date of his release from active duty, or 

(3) he may recompute his disability retirement pay under the pro- 
visions of 10 U.S.C. 1402 (a) or (c), as applicable. 
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[ B-163828 J 
Bids—Multi-Year—Changed Conditions 


Under a multi-year procurement for known quantities of generator sets, where 
the second-year increment of the solicitation was canceled as no longer being 
needed, an award on the basis of the low single-year alternate rather than can- 
celing and reissuing the invitation was proper, in view of the fact fair and 
reasonable prices through adequate competition were obtained for the single-year 
alternate, and the low multi-year unit price was unavailable for award of the 
first-year increment. However, revision of paragraph 1-322 of the Armed Services 
Procurement Regulation is recommended for situations where the planned pro- 
curement for program years subsequent to the first year is canceled after bid 
opening but prior to award. 


To the Dynamics Corporation of America, August 23, 1968: 


Reference is made to your telegram of June 26, 1968, and subsequent 
communications, protesting the award of a single-year contract for 
generator sets to Onan Division of Studebaker Corporation (Onan) by 
the United States Army Mobility Equipment Command under Invi- 
tation for Bids No. DAAKO1-68-B-3303. 

The subject invitation, a multi-year solicitation issued on February 
10, 1968, was previously considered in our decision of June 18, 1968, 
B-163828, wherein Onan’s protest was denied and award authorized 
to Fermont for the 2-year quantity of generator sets (12,435 5 KW 
60-Hertz and 144 5 KW 400-Hertz) as had been proposed by the De- 
partment of the Army pursuant to the contracting officer’s evaluation 
of the multi-year bids submitted under Alternate B of the invitation. 
Although it had been determined that Onan had submitted the low 
bid under Alternate A for the first-year requirements (9,129 5 KW 
60-Hertz and 144 5 KW 400-Hertz) the possibility of an award for 
only the single-year quantity was neither an issue in Onan’s protest nor 
considered in our decision of June 18. 

The circumstances, and views of the administrative office, concern- 
ing the single-year award under Alternate A are set forth as follows 
in Army’s report of July 12, 1968, which was made available to your 
counsel ; 

The bids as submitted were evaluated in accordance with these provisions 
[IFB paragraphs 29, 32, 33, and 34] and it was determined that Onan had sub- 
mitted the low bid for the Alternate A, single year, at a total price of $7,761,- 
620.62. For the single year Fermont’s bid ranked number ten at a total price of 
$9,173,652.15. Fermont’s bid on Alternate B, the multi-year, was low as com- 
pared to all other bids, including Alternate A or B. It was then contemplated 
that a multi-year award would be made to Fermont. However, before this action 
could be taken a protest was filed by Onan with your office, questioning certain 
evaluation criteria, and award was withheld pending a decision. While your 
office was considering the protest, by letter of 27 May 1968 (Incl 5), the Con- 
tracting Officer received notification that the fiscal year 1969 program require- 
ment (which comprised the second year increment of 3,306 5KW 60 Cycle 
Generator Sets), was cancelled. Cancellation was necessitated when data purifi- 


cation prior to appointment review revealed an analytical error. Budget analysts 
working with preliminary data inserted substantial requirements figures in the 
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belief that they had been omitted from the preliminary data. In fact, the re- 
quirements were accounted for in the preliminary data and the analysts’ inser- 
tion ultimately resulted in the initial statement of procurement requirements 
in excess of actual procurement needs. Fiscal year 1969 procurement require- 
ments do not exist at this time. Accordingly, we were precluded from continuing 
with a multi-year procurement. 

It is our view that, with the elimination of the 1969 fiscal year program re- 
quirements, the Contracting Officer had only two alternatives he could take— 
either to consider all bids as submitted for the single year Alternate A (in which 
case Onan was low), and to make an award on that basis, or to cancel the soli- 
citation and readvertise. It was finally decided to make an award for the single 
year bids and not to resolicit. Resolicitation may or may not have resulted in 
lower prices. However, the number of bids received in a close competitive range 
for Alternate A, as shown by the abstract of bids (Incl 2) justified the con- 
clusion that a fair and reasonable price had been obtained through adequate 
competition. Maintaining the integrity of the competitive bidding system was 
also considered. On this point, ASPR 2-404.1(a) states that “The preservation 
of the integrity of the competitive bid system dictates that after bids have 
been opened, award must be made to that responsible bidder who submitted 
the lowest responsive bid, unless there is a compelling reason to reject all bids 
and cancel the invitation.” 

The compelling reasons which might justify cancellation of bids after opening 
and disclosure of prices, are set forth in ASPR 2-404,1(b) (i) through (viii), 
and none of those reasons applied to the solicitation under protest. Moreover, 
awards on the single year basis appeared to be in line with the philosophy ex- 
pressed in Comp. Gen. Decision B—155910, February 19, 1965, wherein you agreed 
that it was a better choice to make award on the lowest single year bid than to 
readvertise in a similar situation where the multi-year requirements had been 
cancelled prior to award. 


Although you have expressed doubt as to the reliability of the basis 


advanced for cancellation of the second-year increment, in our view 
neither the arguments presented in your brief nor our review of the 
classified data and other pertinent material made available to this 
Office by the Department of the Army provide an adequate basis for 


rejecting the administrative position that the cancellation was occa- 


sioned by discovery of an analytical error, or for questioning the 
correctness of Army’s revised forecast of its requirements for the sets, 
which no longer shows a need (with delivery during the period speci- 
fied) for the increment which had been originally budgeted for the 
1969 fiscal year. 

Accordingly, since we could require cancellation of Onan’s contract 
only upon a conclusion that the award was so clearly or plainly invalid 
that a court of competent jurisdiction would declare the contract a 
nullity, the basic question for resolution by this Office is whether under 
the provisions of the invitation and pertinent regulations the award 
to Onan is clearly illegal. 

You contest the legality of the single-year award that was made 
to Onan under Alternate A on the principal bases (A) that the provi- 
sions of paragraph 1-322, Armed Services Procurement Regulation, 
and the terms of the invitation do not permit an award based on an 
evaluation of Alternate A bids alone, independently of the Alternate B 
bids; and (B) that award of the Alternate A quantity should have 
been made to Fermont at the lower unit prices set forth in its Alter- 
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nate B bid, which action you contend is consistent with our decision 
B-155910, February 19, 1965, and the provision of paragraph 10(c) 
of the Solicitation Instructions and Conditions (Standard Form 33A, 
July 1966) which provides: 

*** THE GOVERNMENT RESERVES THE RIGHT TO MAKE AN 
AWARD ON ANY ITEM FOR A QUANTITY LESS THAN THE QUANTITY 
OFFERED AT THE UNIT PRICES OFFERED UNLESS THE OFFEROR 
SPECIFIES OTHERWISE IN HIS OFFER. 

At the outset we note that you have cited no court decision or other 
legal authority to support your contention that under the above pro- 
vision of Standard Form 33A the Government may make an enforce- 
able award to Fermont for the single-year quantity at its multi-year 
price. We consider such contention to be contrary to the most elemen- 
tary principles of bidding which permit bidders to consider in their 
prices the quantities being procured and to restrict their prices to 
definite quantities. Where a bidder, as here, responds to an invitation 
that solicits bids on two alternate quantities by bidding a higher price 
on the smaller quantity and a lower price on the larger quantity, we 
are aware of no legal premise on which the bidder may be required to 
supply the smaller number at his lower price. While we have some 
doubt that paragraph 10(c) is entirely appropriate for inclusion in 
invitations requesting bids on alternate or different quantities, we 
believe that when a bidder states a higher price for the smaller of two 
quantities on which bids are requested he may be logically considered 
to have specified otherwise within the meaning of paragraph 10(c), 
so as to preclude any administrative attempt to secure such smaller 
quantity at the lower price bid on the larger quantity. In fact, by 


soliciting a separate bid on the smaller quantity the Government must 
be held to have estopped itself from attempting to hold the bidder to 
a different price for that quantity. 

You also contend that once a multi-year procurement is initiated and 
bids exposed, cancellation of a subsequent program-year increment 
should be permitted only upon the strongest demonstration that under 
no circumstances will such requirements exist. We cannot accept that 
contention. Possible, although unlikely, situations or circumstances 
can always be envisioned which, if they actually occur, would increase 
the need for standard items such as the generator sets. However, we 
consider it to be a fundamental principle of good procurement prac- 
tice that contracts should not be awarded for items in amounts that 
materially exceed an agency’s needs or planned requirements as de- 
termined by the best judgment of the administrative officials con- 
cerned. We regard such principle as being applicable irrespective of 
whether bids have been disclosed, or whether such a contract would 
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contain clauses expressly providing for cancellation of portions of 
the items. 

Multi-year procurement procedure is described in ASPR 1-322.1(a) 
as a method of competitive contracting for “known” requirements for 
military supplies, in quantities and tota) cost not in excess of planned 
requirements for 5 years, set forth in, or in support of, the Department 
of Defense Five Year Force Structure and Financial Program, even 
though the total funds ultimately to be obligated by the contract are 
not available to the contracting officer at the time of entering into the 
contract. Under this method, contract quantities are “budgeted for and 
financed in accordance with the program year for which each quantity 
is authorized.” This procedure provides for solicitation of prices for 
supplies based either on award of the current 1-year program quantity 
only, or, in the alternative, on total quantities representing the first 
and one or more succeeding program year quantities (multi-year). 
Award is made on whichever of these two alternative bases reflects the 
lowest unit prices to the Government. If award is made on the multi- 
year basis, funds are obligated only for the first year’s quantity, with 
succeeding years’ contract quantities funded annuaily thereafter, In 
the event funds are not made available to support the quantities of one 
or more succeeding years, cancellation is effected. 

ASPR 1-322.3(a) provides that evaluation of offers in a multi-year 
procurement involves not only the determination of the lowest overall 
evaluated cost to the Government for both alternatives, the multi-year 
procurement and the first program year procurement, but also involves 
comparison of the cost of buying the total requirement under a multi- 
year procurement with cost of buying the total requirement in succes- 
sive independent procurements. Subparagraph (g) describes the 
method of comparing the lowest evaluated bid on the first program 
year alternative against the lowest evaluated bid on the multi-year 
alternative to determine the lowest evaluated unit price available. With 
certain exceptions not here concerned, paragraph 1-322.4(a) states 
that award shall be made on the basis of the lowest evaluated unit 
price determined in accordance with 1-322.3, whether that price is on 
a single-year basis or a multi-year basis. 

It is evident that under the above provisions, which were included 
in the subject invitation, bids may be submitted and evaluated, and 
award made, on the basis of the first program year quantity, although 
only after a comparison of the lowest evaluated bid on the first pro- 
gram year alternative against the lowest evaluated bid on the multi- 
year alternative. Those provisions do not, however, apply to the situa- 
tion where “known” multi-year requirements determined at the time 
the procurement was initiated ceased to exist prior to award of the 
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contract. Since contracts should not be awarded for quantities which 
materially exceed administrative needs or planned requirements, 
where, as here, the only “known” requirements covered by the invitation 
at time of award are those for the first program year the rationale for 
a comparison of such prices with the prices submitted for the multi- 
year quantity to determine which method of procurement offers the 
lowest evaluated unit price is no longer present. In our view award 
should not be made for the multi-year quantity which is no longer a 
part of the planned requirements for the subsequent program year, 
even though a bid submitted on that larger quantity may represent the 
lowest evaluated unit price for the item. As indicated above, we do 
not consider the low multi-year unit price to be available for award 
of the first year increment alone, and we have consistently held that 
award of less than all items bid upon should be based upon evaluation 
of only the items upon which award is to be made. See 33 Comp. Gen. 
555. 

Paragraph 10(a) of the Solicitation Instructions and Conditions 
states that the contract will be awarded to that responsible offeror 
whose offer conforming to the solicitation will be most advantageous 
to the Government, price and other factors considered. Paragraph 
10(b) unqualifiedly reserves to the Government the right to reject any 
or all offers. 

Paragraph 29 of the Additional Solicitation Instructions and Con- 
ditions provided : 

29. BID EVALUATION. Bids will be evaluated on the basis of lowest over-all 
cost to the Government, consistent with requirements. When bids are submitted 
on an F.O.B, origin basis the most economical mode of commercial transportation 
consistent with military requirements and as determined by the Government, be- 
tween the bidder’s shipping point as set forth by the bidder herein and the 


designated destination as set forth in this invitation, will be considered in de- 
termining the lowest estimated cost to the Government. [Italic supplied.] 


Requirements were stated under paragraph 32, as follows: 
32. REQUIREMENTS 


The Government has a present requirement for total of 12,435 each Generator 
Sets, 5 KW, 600 and 144 each Generator Sets, 5 KW, 400 Cycle as more fully 
described in the Schedule. Jf the requirement is to be fulfilled in whole for the 
5 KW, 60 cycle, Generator Sets award will be made under ALTERNATE “B.” 
If the first program year requirement only is fulfilled hereunder, award will be 
made under ALTERNATE “A.” [Italic supplied. ] 

Paragraph 33 permitted offers to be “submitted for the total re- 
quirements of the first program year, Alternate ‘A’ or the total multi- 
year quantity, Alternate ‘B,’ or both.” 

Paragraph 34, which you stress in support of your position, imple- 
ments those provisions of ASPR 1-322 providing for a comparison 
of the total evaluated prices of the lowest evaluated Alternate A and 
Alternate B offers to determine which method of procurement offers 
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the lowest overall cost. to the Government. While that paragraph has a 
heading beginning with the words “EVALUATION OF OFFERS” 
the purpose of such paragraph is clearly shown by the further designa- 
tion in the heading “(MULTI-YEAR VERSUS SINGLE YEAR 
ASPECT ONLY).” Provisions pertaining to the cost factors for 
evaluating the prices of individual bids are contained elsewhere in the 
invitation. Paragraph 34, rather than constituting a basic bid evalua- 
tion provision as you contend, merely states the procedure for com- 
paring the costs of the two methods of procurement and does not even 
become operable unless bids on both alternates are received. The bids 
appear to have been evaluated in accordance with the cost factors speci- 
fied in the invitation, and deletion of paragraph 34 would not change 
or affect the evaluated prices of the individual bids submitted under 
either alternate. The effect of the determination that requirements for 
quantities in excess of the first year Alternate A quantities no longer 
existed and that award would not be made therefor was, in our view, 
that bids on Alternate B should be rejected, and in view of the Govern- 
ment’s expressly reserved right to reject any or all bids we see no legal 
basis for objection to that action. 

As stated above in connection with the ASPR provisions which 
paragraph 34 implements, the purpose of a multi-year versus single- 
year comparison ceased when it was determined that there was no 
planned requirement for the quantity that had been budgeted for the 
1969 fiscal year. Although the invitation was drafted on the premise 
that award would be made pursuant to a determination of which of 
the bids that were submitted under the competitive alternate methods 
of procurement afforded the lowest overall cost to the Government, 
and the invitation was issued on the basis of multi-year requirements 
that were considered “known” and were budgeted for at that time, we 
believe that upon rejection of the Alternate B bids the contracting 
officer was faced with the same situation as if no Alternate B bids 
had been submitted. In these circumstances, we conclude that award 
of Alternate A was proper under the terms of the invitation and was 
not contrary to any pertinent law or regulation. 

Regarding your contention that an award of the Alternate A quan- 
tity to Fermont at the unit prices stated in its Alternate B bid would 
be consistent with our decision of February 19, 1965, B-155910, which 
the administrative office cited in support of its action, it appears that 
your contention is based on a mistaken interpretation of the facts. In 
that case we sanctioned Navy’s award of the first program year (after 
the planned procurement for the subsequent program years was can- 
celed) on the basis that it was the better choice to make award on the 
lowest single-year bid than to readvertise. You say that the bid ac- 
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cepted under Alternate A ($336.28 per unit) in that case represented 
the lowest unit price offered, taking into account both Alternate A and 
Alternate B; the fact was, however, that the lowest unit price was of- 
fered by General Electric Company, the protester, in the amount of 
$290 under its Alternate B bid. 

In protesting the award and in its request for reconsideration of our 
decision thereon, General Electric’s principal contention (similar to 
one presented by you) was that the invitation did not reserve the 
unrestricted right to make award on either a single-year or a multi- 
year basis, and the award was therefore contrary to the fundamental 
rule of competitive advertised bidding requiring evaluation of bids 
upon a common basis which is prescribed in the invitation. The invita- 
tion required bidders to submit a bid for the first program year, and 
provided that bidders could submit a price for the multi-year require- 
ments. General Electric pointed out in its protest that the schedule 
provided underscored notice to bidders that “7H/S 7S A MULTI- 
YEAR PROCUREMENT” and that the criteria for evaluation of 
bids provided “If a multi-year price is low, award will be made on that 
basis; otherwise, award will be made on the basis of the first program 
year alternative.” In our response of April 7, 1965, to General Elec- 
tric’s request for reconsideration of B-155910, we addressed its prin- 
cipal contention as follows: 

The rule that bids are to be evaluated on a common basis prescribed in the 
invitation is designed to insure fairness and equality to all bidders and to pre- 
vent unjust favoritism, collusion or fraud. While it would have been preferable 
for the Government to have expressly: retained the unrestricted right to make 
award for the single-year requirement, since it appears unlikely that any preju- 
dice resulted to any bidder in this case, we cannot say that this omission ren- 
dered the invitation so legally defective as to nullify the award. As indicated 
previously, bids were evaluated fairly and equally on a common basis with award 
going to the lowest one-year bidder. Under these circumstances we must again 
conclude that cancellation would not be in the Government’s best interest. 

Contrary to your position, we consider the award by Army in the 
present procurement to be consistent with our decision of February 19, 
1965, B—155910, as well as with the views expressed in our subsequent 
letter to General Electric Company of April 7, 1965. 

In view of the foregoing, your protest must be denied. However, we 
are bringing this matter to the attention of the Secretary of Defense 
by letter of today for further consideration of revising paragraph 
1-322 of the Armed Services Procurement Regulation to cover situa- 
tions where the planned procurements for program years subsequent 
to the first year are canceled after the opening of bids but prior to 
award, A similar recommendation was made by letter of February 19, 
1965, to the Secretary of the Navy in connection with our decision 
B-155910 of that date. 
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Witnesses—Administrative Proceedings—Fees, Mileage, Etc. 


Payment of travel expenses, including lodging and subsistence, to non-Government 
employee witnesses who are invited rather than subpoenaed to appear at an ad- 
ministrative hearing in the interest of the Government is not precluded by sec- 
tion 10 of the Administrative Expenses Act of 1946 (5 U.S.C. 508(b)(2)), 
because a Federal agency authorized by law or regulation to hold hearings is 
not vested with the power to subpoena witnesses. Also payment of travel ex- 
penses may be made to witnesses on a commuted basis as well as on an actual 
expense basis, the term “persons serving without compensation” in section 
5 of the act (5 U.S.C. 5703)—broad enough to include persons serving in other 
than an advisory capacity—constituting authority for the reimbursement of 
travel expenses on a commuted basis. Overrules 34 Comp. Gen. 438 ; B—123863, July 
5, 1965. 


To the Administrator, National Aeronautics and Space Administra- 
tion, August 26, 1968: 


Letter dated May 24, 1968, from the General Counsel of the National 
Aeronautics and Space Administration (NASA), requests our ad- 
vice and decision on a question which has arisen within NASA affect- 
ing the expenditure of appropriated funds for the purpose of issuing 
invitational travel orders to “non-Government witnesses” (i.e., per- 
sons who are not Government employees) who have agreed to appear 
and to testify on behalf of the Government. 

The questicn is whether or not. certifying officers of NASA may 
approve payment of travel expenses, including a per diem allowance, 
on the basis of invitational travel orders issued by NASA to a 
“non-Government witness” who has agreed to testify as a witness for 
the Government in an administrative hearing under the following 
factual circumstances : 


1. In an adverse action appeal to the United States Civil Service Commission, 
this agency requires the testimony and appearance of two non-Government 
witnesses before the Civil Service Commission Hearing Examiner to sustain the 
charges on which the adverse action (discharge of a Government employee) 
is based. The witnesses have agreed to appear on condition that they be reim- 
bursed their travel expenses. Without the testimony of these witnesses, the 
Government would not be in a position to prove its charges and would be required 
to reinstate the employee with back pay. 

2. Similarly, in a Board of Contract Appeals case, the Government requires 
the testimony of a former contracting officer who is no longer in the Government’s 
employ. Without the testimony of this witness, the Government would not be 
in a position to defend against a contractor's substantial claim which the con- 
tractor alleges is due him as a result of changed conditions. The witness has 
agreed to appear on behalf of the Government if he can be compensated for his 
travel expenses and receive a per diem allowance, While the rules of the NASA 
Board of Contract Appeals provide for the taking of depositions, Government 
counsel believes that the witness’s testimony would be more effective and per- 
suasive if presented in person before the members of the Board rather than by 
deposition. In addition, the cost to the Government of sending Government counsel 
to take the witness’s deposition and the cost of the services of a court reporter 
for attending and transcribing the deposition would exceed the cost of travel and 
per diem if the witness were to appear personally before the Board. 
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The General Counsel states that NASA has been unable to find any 
prior decisions of our Office which bear directly on these matters. 
He expresses the view that the general authority of NASA to carry out 
its personnel and procurement functions in a manner that will best 
protect the interest of the Government would be sufficient to authorize 
the payment of travel expenses, -including a per diem allowance, 
in the situations described and refers to 42 U.S.C. 2473. He points 
out that the question submitted is not limited to the activities of 
NASA alone but could arise within any Government department or 
agency. 

Although not so indicated in the General Counsel’s letter, the doubt 
in the matter may arise from two of our decisions, namely, our de- 
cision of March 11, 1955, 34 Comp. Gen. 438, and our decision of 
July 5, 1955, B-123863. The decision of March 11, 1955, holds that the 
traveling expenses of witnesses (both Government witnesses and wit- 
nesses for the defendant) attending security hearings conducted in 
accordance with the act of August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, 
would not be payable by the Government, and the decision of July 5, 
1955, holds that travel and subsistence of witnesses testifying before 
the International Organizations Employee Loyalty Board would not 
be payable at Government expense. 

The conclusion in each of these decisions was based largely upon the 
provisions of section 10 of the Administrative Expenses Act of 1946, 
60 Stat. 808 (now in 5 U.S.C. 503(b) (2)), which read as follows: 

Whenever a department is authorized by law to hold hearings and to subpena 
witnesses for appearance at said hearings, witnesses summoned to and attending 
such hearings shall be entitled to the same fees and mileage, or expenses in the 
case of Government officers and employees, as provided by law for witnesses 
attending in the United States courts. [Italic supplied.] 

There was a lack of statutory authority to subpoena witnesses in con- 
nection with the hearings considered in each of our decisions cited 
above. 

Subsequent to those decisions, however, we held in 40 Comp. Gen. 
226 that—quoting the syllabus: 

The payment of travel expenses of individuals who are requested by the De- 
partment of Defense to appear as witnesses to testify in personal appearance 
proceedings before Industrial Personnel Access Authorization Field Boards, as 
authorized by Executive Order No. 10865, is in the interest of the United States 
and section 10 of the Administrative Expenses Act of 1946, which limits payment 
of travel expenses of witnesses to proceedings to which they are called pursuant 
to a subpoena, need not be construed as precluding payment of such travel ex- 
penses, provided that the Executive order is amended to specifically authorize 
payment of travel expenses on an actual expense basis, limited to the maximum 
amount payable under the Standardized Government Travel Regulations. 

In reaching the above conclusion we stated in the decision that it is 
clear that there is no requirement under section 10 to pay fees, mileage, 
or expenses in the case of a witness testifying at a proceeding held 
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under the authority of Executive Order No. 10865, because the witness’ 
appearance at such proceeding would not be in response to a lawfully 
issued subpoena. Also, in the decision we noted that in our decision of 
July 5, 1955, we said that “section 10 must be considered as the only 
authority wnder that act [Administrative Expenses Act of 1946] for 
paying fees to and traveling expenses of witnesses.” [Italic supplied. ] 

Here, as in that case, the basic question to be resolved is whether 
section 10 of the Administrative Expenses Act of 1946 must be con- 
strued as precluding the payment of traveling expenses of witnesses 
for the Government (who are not Government employees) attending 
hearings conducted pursuant to the Civil Service laws or attending 
agency proceedings conducted by contract appeals boards established 
by the agency head to adjudicate disputes arising under Government 
contracts, or whether independently of section 10, traveling expenses 
of witnesses for the Government may be paid when the attendance 
of the witness is determined necessary to protect the interests of the 
Government. 

It is clear that section 10 of the Administrative Expenses Act of 
1946, as amended, 5 U.S.C. 503(b), has the effect of “requiring” (as 
distinguished from “authorizing”) Federal agencies which are au- 
thorized by law to hold hearing and subpoena witnesses to pay fees 
and mileage to the witnesses summoned to the hearing. 

Also, a number of statutes that authorize Federal agencies to sub- 
poena witnesses 7equire that the witnesses be paid the same fees and 
mileage as provided by law for witnesses attending in the United 
States courts. Note for example 15 U.S.C. 49 relating to witnesses 
summoned to appear before the Federal Trade Commission ; 19 U.S.C. 
1333 relating to witnesses subpoenaed to appear before the United 
States Tariff Commission; 28 U.S.C. 1821 involving witnesses attend- 
ing in courts of the United States or before United States Commis- 
sioners; 30 U.S.C. 475(i) relating to witnesses subpoenaed before the 
Federal Coal Mine Safety Board of Review; 45 U.S.C. 228j(b) re- 
lating to witnesses summoned before the Railroad Retirement Board ; 
18 U.S.C. 835 and 49 U.S.C. 18 relating to witnesses summoned to 
appear before the Interstate Commerce Commission; and 49 U.S.C. 
1484(b) pertaining to witnesses summoned before the Civil Aero- 
nautics Board. 

The granting of specific statutory authority to various agencies of 
the Government to subpoena witnesses for attendance at agency hear- 
ings or investigations apparently resulted from congressional recogni- 
tion of the fact that the various agencies of the Government have no 
inherent power to subpoena witnesses and that unless such power is 
expressly granted by the Congress to any given agency that agency 
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would be without authority to compel the attendance of witnesses. See 
decision of August 8, 1928, 8 Comp. Gen. 64. And, as indicated above, 
as an incident to the granting of power to subpoena to administrative 
agencies the Congress customarily in the same law provides for the 
payment of fees and mileage to witnesses who may be duly subpoenaed 
under such laws. In 8 Comp. Gen. 64, it was held as follows (quoting 
from the fourth paragraph of the syllabus) : 

A subpoena or other compulsory process addressed to a civilian by a military 
court or board which has not express statutory authority to issue such process 
is void ab initio and civilian witnesses who appear before the board in response 
to such void process must be regarded as having done so voluntarily and are 
not entitled to witness fees, in the absence of a specific appropriation therefor. 

The effect. of that decision is to preclude the payment of a witness: 
fee except where the attendance of such a witness is required by a 
legally issued subpoena. However, neither that decision nor the fact 
that the power of subpoena and incidental authority to pay fees to 
witnesses does not exist in Government departments and agencies 
except where granted by statute is necessarily controlling upon the 
question of the authority of an agency authorized by law or regulations 
to hold hearings—but not being vested with the power of subpoena— 
to pay travel expenses of individuals testifying at such hearings at 
the request of and for the Government. 

It appears that the purpose of the payment provisions of section 10 
and the other cited statutes was to insure that witnesses who are law- 
fully subpoenaed (and thus compelled to attend hearings) would 
receive the same witness fees and mileage payable to witnesses appear- 
ing before the United States courts. However, as indicated above, 
neither section 10 nor the other provisions of law necessarily need 
be viewed as precluding the payment of travel expenses—including 
costs of lodging and subsistence—necessarily incurred by an indi- 
vidual incident to travel performed at the request of a Government 
department for the purpose of attending hearings (as a witness) au- 
thorized by law or regulation to be held by a Federal agency, notwith- 
standing the lack of statutory authority for the subpoenaing of 
witnesses. 

From a practicable viewpoint it cannot be disputed that the at- 
tendance of Government witnesses at agency hearings may be neces- 
sary to protect the interests of the Government. There also is recog- 
nized the difficulty of securing the attendance of Government witnesses 
at agency hearings unless the Government is authorized to pay the 
travel expenses incurred by them in being present at the place where 
the hearings are held. Also, if it were impossible to have essential 
Government witnesses travel at Government expense in order to pre- 
sent testimony before the hearing board, the members of the hearing 
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board could travel at Government expense in order to convene at a 
locality where witnesses could attend and be heard. However, in many 
instances such an approach not only would be impractical but would 
result in greater expense to the Government. Along that line it was 
held in decision of October 25, 1925, 5 Comp. Gen. 296, as follows 
(quoting from the syllabus) : 

Witnesses not in the Government service and living outside the district of a 
collector of internal revenue may be engaged under contract to give testimony 
when their personal presence at a hearing is necessary and the cost of their hire, 
including reimbursement for transportation and subsistence charges, does not 
exceed the expense which would be necessary if the collector were to go to the 
district in which the witness resides to conduct the hearing by compulsory 
suMMONS. 

Therefore, while the law may not grant to agencies holding certain 
types of hearings the power of subpoena, nevertheless where the attend- 
ance of Government witnesses at such hearings is considered to be 
necessary to protect the interest of the Government it is our view 
the appropriations of the Federal agency involved reasonably may be 
regarded as available for the payment of expenses of travel—includ- 
ing expenses of lodging and subsistence—of witnesses attending such 
hearings. 

In our decision of October 21, 1960, 40 Comp. Gen. 226, the syllabus 
of which is quoted above, we authorized reimbursement only upon an 
actual expense basis since in the absence of statutory authority reim- 
bursement upon a commuted basis is not authorized. See 15 Comp. 
Gen. 206. Cf. the statutory provision, 5 U.S.C. 5706, Also, in unpub- 
lished decision of July 5, 1955, cited above, we concluded that non- 
Government employee witnesses who testified at hearings held before 
the International Organization Employee Loyalty Board, an organi- 
zation under the Civil Service Commission, could not be paid travel- 
ing expenses, including a per diem allowance, as “persons serving with- 
out compensation” under the authority of section 5 of the Administra- 
tive Expenses Act of 1946—now 5 U.S.C. 5703—since such witnesses 
would not necessarily fall within the category of persons serving the 
Government in an advisory capacity such as experts and consultants. 

Subsequent to the date of the decision, however, we have construed 
the language “‘persons serving without compensation” as including 
persons other than those serving the Government in a purely advisory 
capacity such as experts and consultants. See 37 Comp. Gen, 349. Cf. 
also 27 Comp. Gen. 183, discussing the purpose of enactment of section 
5 of the Administrative Expenses Act of 1946, 

Accordingly, we now are of the opinion that the better view is that 
the term “persons serving without compensation” is sufficiently broad 
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to cover all persons serving the Government without compensation de- 
spite the fact that they may be serving in other than an advisory 
capacity. When section 5 of the Administrative Expenses Act (now 
5 U.S.C. 5703) is construed in such a manner it constitutes an express 
statutory authorization for reimbursement upon a commuted basis and 
reimbursement made upon such basis would not contravene the hold- 
ing in 15 Comp. Gen. 206. 

The question presented is answered accordingly. 

Insofar as the conclusions reached in any of our prior decisions may 
be inconsistent with the views expressed above, they will no longer 
be followed. 


[ B-164707 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Trailer and Lot Sale 


The expenses incurred in the individual sale of an unimproved lot and of an 
unattached mobile home placed on the lot and used as living quarters are not 
reimbursable to an employee incident to an official change of duty station, sec- 
tion 9 of the Bureau of the Budget Circular No. A-56 and 5 U.S.C. 5724(b) 
contemplating reimbursement for the expenses of transporting and not the sale 
of a mobile dwelling, and section 4 of the.Circular providing for the reimburse- 
ment of the expenses incurred in the disposition of a dwelling house affixed to 
land and not for the costs of selling unimproved real estate. 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
portation for House Hunting—dAuthorization 


Although the Bureau of the Budget Circular No. A-56 provides for adminis- 
trative discretion in authorizing reimbursement for the expenses of a house 
hunting trip prescribed in section 2.4 of the Circular when an employee's 
official duty is changed, absent evidence that a house hunting trip was authorized 
and performed, there is no authority to reimburse an employee for the cost of 
a house hunting trip and, therefore, under his travel orders he may only be 
allowed mileage for the one-way travel performed from the old to the new 
duty station. 


Transportation—Household Effects—Commutation—Actual Ex- 
penses in Lieu of 


An employee who incident to an official change-of-duty station is entitled to reim- 
bursement on a commuted rate basis under 5 U.S.C. 5724(c) for the transporta- 
tion of his household goods may not be paid on a mileage basis in lieu of the 
commuted rate basis. However, the employee having failed to obtain the ac- 
tual weight of his goods at the time of transportation, to be paid at the com- 
muted rate, he must show the space occupied by the household goods and that 
the goods were properly loaded by listing the items shipped and space occupied 
by each item. If unable to establish entitlement to a commuted payment, the 
employee may be reimbursed the actual expenses incurred for gas, oil, tolls, etc., 
to the extent the actual expenses do not exceed the amount which would have been 
payable to him on the basis of a reasonably approximated estimated weight at 
the applicable commuted rate. 
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To Luella S. Howard, Department of Housing and Urban Develop- 
ment, August 26, 1968: 


We refer to your letter of June 25, 1968, forwarding for our advance 
decision the travel voucher of Mr. Woodrow E. Meeks, an employee 
of the Department of Housing and Urban Development, covering 
reimbursement of expenses incurred by him for mileage, the transpor- 
tation of his household goods and effects, the sale of land, and the sale 
of his mobile home incident to the transfer of his official station from 
Dothan, Alabama, to Albany, Georgia. 

The information of record shows that Mr. Meeks owned an unim- 
proved lot on which was parked a trailer or mobile dwelling which he 
used as living quarters. The trailer and the lot were sold to the same 
person but in different transactions on different dates. Mr. Meeks paid 
a broker’s commission of $150 for the sale of the lot which is said to 
be the minimum commission on wnimproved property in Houston 
County, Alabama. Also he paid $30 to cover the cost of transferring 
the loan on the trailer and a recording fee, the legal title to the trailer 
being in the purchase financer under a conditional bill of sale. The 
claim for reimbursement of mileage ($57.50) consists of several trips 
made to transfer household effects and for a home hunting trip. 

While 5 U.S.C. 5724(b) and section 9 of Bureau of the Budget 
Circular No, A-56, Revised October 12, 1966, contemplate reimburse- 
ment of the expenses of transporting a mobile dwelling upon transfer 
of an employee to a new official station neither the statute nor the 
regulations expressly authorize reimbursement of the expenses of the 
sale of a mobile dwelling incident to the transfer of station. In that 
regard, H. Rept. No. 1199, 89th Cong., on H.R. 10607, enacted as 
Public Law 89-516, in discussing the sale or purchase of a residence 
specifically refers to “real estate.” (See pp. 6 and 13.) 

If authorized by building regulations or construction codes in a 
given locality, our view is that a mobile dwelling or trailer might 
be so permanently affixed to the land by the construction of a founda- 
tion and permanent connections with utilities services as to convert 
a mobile dwelling into a house which could be considered as real 
property within the purview of 5 U.S.C. 5724a(a) (4). It could thus 
cease to be a “mobile” dwelling. 

There is no evidence of record of such a conversion by Mr. Meeks. 
In fact the “transfer of equity” by Mr. Meeks of his équity in the mobile 
dwelling evidenced by the document of record dated October 21, 1967, 
establishes that he sold a mobile dwelling, the legal title to which 
was vested in the Capital City Mobile Homes. Further, Code of Ala., 
Tit. 51, section 692, includes house trailers among “Motor Vehicles” 
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and we must conclude, therefore, that the mobile dwelling in this case 
was personal property rather than real estate. 

Consequently, we find no authority for reimbursement to Mr. Meeks 
for the expenses incurred in the sale of his mobile home. 

Also, since there was no dwelling house affixed to the land of the lot 
sold at Dothan, Alabama, as contemplated by section 4 of Circular 
No. A-56, there is no authority to reimburse Mr. Meeks the costs of 
selling the unimproved real estate or a residence. 

The Bureau of the Budget has provided for administrative discre- 
tion in authorizing reimbursement of certain expenses covered by 
Public Law 89-516, for example, the expenses of house hunting trips. 
As indicated in section 2.4 of Circular No. A-56, such discretion is 
to be exercised to avoid incurrence of unnecessary reimbursable ex- 
penses by transferred employees. Section 2.4 of Circular No. A—56 also 
provides that an appropriate official of the Department which will be 
responsible for payment of the travel and transportation allowances 
for the employee will make the decision as to whether such a trip will 
be authorized. There is nothing of record to show that the house 
hunting trip had been authorized. On the contrary, in section 6 of the 
travel authorization titled “Living Quarters Locating Trip,” there 
isan X placed in the box marked “No.” Therefore, there is no authority 
to reimburse the claimant for the cost of the house hunting trip. How- 
ever, in accordance with the travel order, mileage may be allowed 
for one-way travel of the employee and his wife from the old to the 
new duty station. 

5 U.S.C. 5724(c) provides, in pertinent part, as follows: 

Under such regulations as the President may prescribe, an employee who 
transfers between points inside the continental United States, instead of being 
paid for the actual expenses of transporting, packing, crating, temporarily 
storing, draying, and unpacking of household goods and personal effects, shall 
be reimbursed on a commuted basis at the rates per 100 pounds that are fixed by 
zones in the regulations. * * * 

We have no authority to substitute payments on a mileage basis for 
payment on the commuted rate basis prescribed in the cited act. There- 
fore, the employee may not be reimbursed on a mileage basis for the 
transportation of his effects. 

With respect to reimbursement under the commuted rate system, 
section 2.1g of Bureau of the Budget Circular No. A-56, applicable 
during the period here involved provides, in part, as follows: 

Documentation required. In support of claims for reimbursement under the 
commuted rate system employees shall submit * * * the original bills of lading 
or certified copies, or, if bills of lading are not available, other evidence showing 
point of origin, destination, and weight. If no adequate scale is available, at a 


point of origin, at any point en route, or at destination, a constructive weight, 


based on seven pounds per cubic foot of property loaded van space, may be 
used, * * * 
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Under that regulation the weight of household goods transported 
for the purpose of computing the commuted rate of payment allowable 
must be determined either by the actual scale weight of the goods or 
by the constructive weight of such goods determined on the basis of 
the space occupied when properly loaded for shipment in a van. 

Since the employee failed to obtain the actual weight of his house- 
hold goods at the time of transportation, he may be paid at the com- 
muted rate only if he is able to show the amount of space occupied 
by his goods and that the goods were properly loaded in the space 
available. In establishing the amount of space which would have been 
occupied by his effects if properly loaded, the employee may submit a 
list of items transported together with the volume occupied by each 
based on actual measurement or a uniform table, preferably prepared 
by a commercial carrier. 

If the employee is unable to establish his entitlement to a commuted 
payment by complying with the requirements listed above, he may be 
reimbursed the actual expenses incurred such as for gas, oil, tolls, etc., 
in transporting his household goods upon complying with the rule 
set forth in 38 Comp. Gen. 554, 555 as follows: 

When, however, as here, the evidence available affords a basi§ for concluding 
that the actual weight of the goods shipped reasonably approximates the estimated 
weight, the employee may be reimbursed for his actual expenses to the extent 


they do not exceed the amount which would have been payable for such estimated 
weight at the applicable commuted rates. 


The voucher which is returned herewith may be certified for pay- 
ment only in accordance with the foregoing. 


[ B-164791 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Time Limitation 


In computing the length of time allowed for temporary quarters at Government 
expense pursuant to subsections 2.5b(5) and (6) of the Bureau of the Budget 
Circular No. A-56, incident to an employee’s permanent change of duty station, 
the allowable period begins to run from the first day for which claim for reim- 
bursement is made regardless of the fact that the employee or a member of his 
immediate family may have occupied temporary quarters prior to the date of 
claim, provided the first day for which claim is made is within 30 days of the 
date the employee reported to duty at his new official station. Therefore, an 
employee who actually occupied temporary quarters from September 15, 1967, 
until November 11, 1967, who claims a temporary quarters allowance for 30 days 
commencing October 12, 1967, may be reimbursed for the period claimed. 


To Nedra A. Blackwell, United States Department of the Interior, 
August 27, 1968: 


We refer to your letter of July 5, 1968, reference 360, by which you 
forwarded for our advance decision the voucher for Mr. Larry M. 
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Macdonald covering reimbursement of expenses of subsistence while 
occupying temporary quarters. 

The information of record shows that Mr. Macdonald transferred 
from Page, Arizona, to Coulee Dam, Washington, effective September 
10, 1967. You say that Mr. Macdonald actually occupied temporary 
quarters from September 15 until November 11, 1967, at which time 
he and his family moved into a permanent residence. Mr. Macdonald 
is claiming temporary quarters allowance for the period October 12 
through November 10, 1967. 

Your doubt in the matter arises in view of subsections 2.5b(5) and 
(6) of Bureau of the Budget Circular No. A-56, Revised October 12, 
1966. Those subsections state in part as follows: 

(5) In computing the length of time allowed for temporary quarters at Gov- 
ernment expense under the 30 or 60 day limitations specified herein, such time 
shall begin to run for the employee, spouse, and all members of the immediate 
family when either the employee, the spouse, or any member of the immediate 
family starts to occupy such quarters and the time shall run concurrently. * * * 

(6) The use of temporary quarters for subsistence expense purposes under 
these provisions may begin as soon as the employee’s transfer has been author- 
ized and the written agreement required in subsection 1.3c has been signed. 
In order to be eligible for the temporary quarters allowance use of such quar- 
ters must begin not later than 30 days from the date the employee reported 
for duty at his new official station. 

The cited regulation is not entirely clear as to whether it is intended 
to permit an employee to select any day within the 30-day period 
prescribed by subsection 2.5b(6) as the beginning date for the running 
of the 30 or 60-day period allowable under subsection 2.5b(5). In the 
circumstances the 30-day or 60-day maximum period, as applicable, 
shall be considered to run from the first day for which the claim for 
reimbursement is made regardless of the fact that the employee or a 
member of his immediate family may have occupied temporary quar- 
ters in connection with the transfer prior to such date, provided the 
first day for which a claim is made is within the 30 days of the date 
the employee reported for duty at his new official station. 

Therefore, the voucher, which is returned herewith, may be certified 
for payment if otherwise correct. 


[ B-164940 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Time Limitation 


An employee who unable to locate permanent quarters incident to a change-of- 
duty station within the United States, occupies temporary quarters in excess of 
the 30 days allowable under section 2.5b(1) of the Bureau of the Budget Circu- 
lar No. A-56 and incurs additional expenses for the subsequent unauthorized 
travel of his wife to the new station in a second privately owned automobile, 
may not be paid a temporary quarters and subsistence allowance for the 60-day 
period prescribed by section 2.5b(2) for transfers outside the United States, nor 
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paid more than the 8 cents per mile authorized for the travel of the employee and 
his wife in one automobile. Even if the additional amounts claimed were allow- 
able, no mistake having been made in the preparation of the employee’s travel 
orders, there would be no authority to amend the orders retroactively. 


To M. J. Williams, Department of the Army, August 28, 1968: 


This refers to your letter of July 26, 1968, reference NCBDC-F, 
requesting a decision as to the propriety for the payment of 60 days 
temporary subsistence and quarters allowance and of amending the 
travel authorization issued incident to the permanent change of sta- 
tion to accomplish such end. Also you request a decision concerning 
the propriety of and necessity for amending the employee’s travel 
orders so as to specifically authorize reimbursement for the use of a 
second privately owned automobile incident to the change-of-station 
travel. 

Travel authorization dated June 14, 1968, authorized the transfer of 
Mr. Warren Chowning from Fort Polk, Louisiana, to Buffalo, New 
York. As authorized in his orders, Mr. Chowning, unaccompanied by 
his wife, made a house hunting trip to Buffalo between June 16 and 23, 
1968, but was unable to obtain suitable quarters. On June 26, 1968, 
Mr. Chowning, without dependent, transferred to Buffalo and entered 
into a temporary quarters and subsistence status as of 6 p.m. June 29, 
1968. On July 13, 1968, Mr. Chowning entered into a contract to pur- 
chase a house but because of certain difficulties could not take posses- 
sion until early September 1968. 

The travel authorization contained the following notation under 
the heading 15. Remarks: “All other benefits as authorized in Vol 
#II of JTR, appendix A, Change 19 dated 12-01-66.” The employee 
contends that under that authorization he would be entitled to 60 days 
temporary quarters and subsistence allowance plus reimbursement of 
mileage for the use of a second automobile by his wife in traveling to 
the new duty station incident to the transfer. 

Subsections 2.5b(1) and (2) of Bureau of the Budget Circular No. 
A-56, Revised October 12, 1966, pertaining to subsistence expenses of 
the employee and his immediate family while occupying temporary 
quarters when an employee is transferred to a new official station, 
provide as follows: 

(1) Subsistence expenses of the employee, for whom a permanent change of 
station is authorized or approved, and each member of his immediate family (de- 
fined in subsection 1.2d), for a period of not more than 30 days while necessarily 
occupying temporary quarters shall be allowed when the new official station is 
located in the 50 States, the District of Columbia, United States territories and 
possessions, the Commonwealth of Puerto Rico and the Canal Zone, provided a 
written agreement as required in subsection 1.3c is signed in connection with such 
transfer. 

(2) Such expenses as provided in (1) above may be allowed for a period of 
not to exceed an additional 30 days while occupying temporary quarters when 
the employee is transferred either to or from Hawaii, Alaska, the territories and 


possessions, the Commonwealth of Puerto Rico, and the Canal Zone to the extent 
determined to be necessary. 
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Under the clear wording of the above-quoted regulations, an exten- 
sion of the allowance for an additional period of up to 30 days occu- 
pancy of temporary quarters may be granted only when the old or 
new official station is located in Hawaii, Alaska, the territories and 
possessions, the Commonwealth of Puerto Rico or the Canal Zone. 
Since both the old and new official stations of Mr. Chowning were lo- 
cated within the 48 contiguous States, he could not lawfully be granted 
the allowance for any period in excess of 30 days. 

Concerning reimbursement for the use of a second automobile, sub- 
sections 2.3 b and d provide as follows: 

b. Use of no more than one privately owned automobile is authorized under 
this subsection as being advantageous to the Government in connection with 
permanent change of station travel except under the following special circum- 


stances, when use of more than one privately owned automobile may be 
authorized : 

(1) If there are more members of the immediate family than reasonably can 
be transported, together with luggage, in one vehicle, 

(2) If because of age or physical condition special accommodations are neces- 
sary in transporting a member of the immediate family in one vehicle, and a 
second automobile is required for travel of other members of the immediate 
family, 

(3) If an employee must report to a new official station in advance of travel 
by members of the immediate family who delay travel for acceptable reasons, 
such as completion of school term; sale of property; settlement of personal 
business affairs; disposal or shipment of household goods and personal effects; 
and temporary unavailability of adequate housing at the new official stations, 

(4) If a member of immediate family performs unaccompanied travel between 
authorized points other than those for the employee’s travel. 


* * * * * * * 

d. If the use of more than one privately owned automobile is not justified under 
the circumstances described in subsection 2.3b, only the allowances prescribed 
in subsection 2.3a shall be paid, as if all persons involved traveled in one 
automobile. 

Nothing in the information transmitted here shows that the case 
of Mr. Chowning met any of the conditions set forth in section 2.3b, 
quoted above, justifying the use of a second automobile in performing 
the travel or that it was administratively intended that he be reim- 
bursed mileage for such use. On the contrary, section 11 of the travel 
authorization provided for the use of a privately owned vehicle at the 
rate of 8 cents per mile. Section 2.3a(1) of Circular No. A-56 provides 
that when an employee and one member of his immediate family travel 
together on a permanent change of station the employee is entitled 
to reimbursement of 8 cents per mile. Moreover, subsection d of such 
section limits reimbursement to that which would be payable under 
subsection a as if the employe’s wife had traveled with him in the one 
automobile. 

In addition to the fact that the controlling regulations do not permit 
allowing the employee any greater amount for subsistence while oc- 
cupying temporary quarters or any additional mileage reimbursement 
it also is well established that travel orders may not be modified retro- 
actively so as to increase or decrease the rights which have become 
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fixed under the applicable statutes or regulations unless an error is 
apparent on the face of the order and all facts and circumstances 
clearly demonstrate that some provision previously determined and 
definitely intended has been omitted through error or inadvertence in 
preparing the orders. 28 Comp. Gen. 713; 24 id. 489. No such evidence 
of error is apparent. 

Accordingly, there is no authority either to amend the travel au- 
thorization retroactively or to authorize payment of any part of the 
additional amounts claimed. 


[ B-164443 J 


Pay—Medical and Dental Officers—“Continuation Pay”—Active 
Duty Requirement 


The entitlement to the “continuation pay” authorized by 37 U.S.C. 311 for medi- 
cal and dental officers who by written agreement consent to extend their active 
service—payment to be made in installments for each additional year of com- 
mitted service, contingent upon the performance of active duty—ceases upon the 
death, whether by misconduct or otherwise, of a medical specialist who had 
extended his service, and the installments of ‘continuation pay” due and payable 
to the officer had he lived may not be paid to any other person, section 311(b) 
permitting no exception to the requirement for the performance of active duty 
for entitlement to the special pay authorized for continued active service of 
medical specialists. 


To the Secretary of Defense, August 29, 1969: 


Further reference is made to letter of May 24, 1968, from the Assist- 
ant Secretary of Defense (Comptroller) requesting an advance deci- 
sion concerning the propriety of making certain payments of 
“continuation pay” as authorized by 37 U.S.C. 311 in the circum- 
stances set forth in Department of Defense Military Pay and Allow- 
ance Committee Action No. 415. 

Section 311, Title 37, U.S. Code, as added by section 1(2) (A) of 
Public Law 90-207, December 16, 1967, 81 Stat. 651, provides in part 
as follows: 


§ 311. Special pay: continuation pay for physicians and dentists who extend 
their service on active duty 


(a) Under regulations to be prescribed by the Secretary of Defense or by the 
Secretary of Health, Education, and Welfare, as appropriate, an officer of the 
Army or Navy, in the Medical or Dental Corp, an officer of the Air Force who is 
designated as a medical officer or dental officer, or a medical or dental officer 
of the Public Health Service who— 

(1) is serving on active duty in a critical specialty designated by the 
Secretary ; 

(2) has completed any other definitive active duty obligation that he has 
under law or regulation ; and 

(3) executes a written agreement to remain on active duty for at least one 
additional year ; 


may be paid not more than four months basic pay at the rate applicable to him 
when he executes that agreement for each additional year that he agrees to 
remain on active duty. Pay under this section shall be paid in equal annual or 
semiannual installments, as determined by the Secretary of Defense or the Sec- 
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retary of Health, Education, and Welfare, as appropriate, in each additional 
year covered by an agreement to remain on active duty. However, in meritorious 
cases, the pay may be paid in fewer installments if the Secretary determines it 
to be in the best interest of the officer. 

(b) An officer who does not serve on active duty for the entire period for 
which he was paid under this section shall refund that percentage of the pay- 
ment that the unserved part of the period is of the total period for which the 
payment was made. 


The provisions of section 311 sem from a Department of Defense 
proposal and recommendation to the Congress relating to the serious 
problem of retaining competent medical officers in active military 
service. The proposal was to offer “continuation pay” to certain physi- 
cians in the uniformed services serving on active duty in critica] medi- 
cal categories who have no further obligation to remain on active duty. 

It is apparent from the legislative history of section 311 that the 
reasons for authorizing “continuation pay” to certain medical special- 
ists “to remain on active duty for at least one additional year” are 
not unlike the reasons which prompted the enactment of the provisions 
relating to variable reenlistment bonus as prescribed in section 308(g), 
Title 37, U.S. Code, for the purpose of inducing certain enlisted mem- 
bers having critical military skills to remain on active duty. 

Committee Action No. 415 presents the following two questions: 


1. In accordance with 37 U.S.C. 311 am eligible medical officer may be paid 
continuation pay in installments in each additional year covered by his agreement 
to remain on active duty. In the event of his decease, no misconduct involved, 
would all installments otherwise due and payable to him had he lived, be prop- 
erly payable to any person or persons as provided under 10 U.S.C. 2771? 

2. Would it make any difference if his death resulted from his own 
misconduct? 


The discussion set forth in Committee Action No. 415 revolves 
entirely around subsection (b) of section 311 which provides that an 
officer who does not serve on active duty for the entire period for which 
he was paid “continuation pay” under section 311 shall refund that 
percentage of the payment that the unserved part of the period is of 
the total period for which the payment was made. It is sought, by 
analogy, to treat the matter of the unserved period for which “con- 
tinuation pay” has accrued or been paid, in the same manner that 
refund of the variable reenlistment bonus prescribed in section 308(g) 
was treated in decision of January 4, 1966, 45 Comp. Gen. 379. 

In the decision of January 4, 1966, it was held in answer to the first 
question therein presented : 

* * * The reenlistment of a member accomplished pursuant to regulations 
to be prescribed as provided in subsection (g) constitutes an acceptance of 
the Government’s offer and at that point the Government becomes obligated to 
pay the variable reenlistment bonus computed in accordance with the particular 
facts of the case. Hence, it is our view that the right to receive the variable 
reenlistment bonus vests in the enlisted member concerned upon completion of 
the reenlistment procedure. Therefore, in the case of a member who dies prior 
to receiving the full amount of the variable reenlistment bonus payable to him, 
the balance remaining unpaid would be payable (as a lump sum to be included 


in the settlement of the deceased member’s final military pay account) in the 
manner prescribed in 10 U.S.C. 2771. 
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It is important to note that the conclusion so reached was based 
upon the specific language in subsection (e) of section 308, Title 37, 
U.S. Code, which provides as follows: 

(e) Under regulations approved by the Secretary of Defense, or by the 
Secretary of the Treasury [Transportation] with respect to the Coast Guard, 
a member who voluntarily, or because of his misconduct, does not complete the 
term of enlistment for which a bonus was paid to him under this section shall 
refund that percentage of the bonus that the unexpired part of his enlistment 
is of the total enlistment period for which the bonus was paid. 

Under subsection (e) refund is required only in a case where a 
member voluntarily, or because of his misconduct, does not complete 
the term of enlistment for which the bonus was paid. Inasmuch as sub- 
section (e) of section 308 enumerates the specific conditions which 
Congress imposed as requiring refund of the unearned portion of a 
variable reenlistment bonus, it follows that refund of any unearned 
portion of such bonus is not required by the statute when a member 
fails for any other reason, including death, to complete the term of 
enlistment for which he received such bonus. Hence, in question 1, 
decision of January 4, 1966, death of a member did not affect the 
member’s vested right to receive the variable reenlistment bonus. 
Consequently the unpaid amount thereof properly was held to be pay- 
able as a lump sum in the settlement of the deceased member’s final 
military pay account as prescribed in 10 U.S.C. 2771. 

In contrast to the provisions of section 308(e), subsection (b) of 
section 311 does not require a percentage refund only if the individual 
officer voluntarily, or because of his misconduct, does not complete 
the period of active service for which the payment of continuation pay 
was made to him. The clear and unambiguous language of section 
311(b) permits no exceptions and becomes fully operative in any 
instance where an officer who has received continuation pay does not 
serve on active duty for the full period for which such continuation 
pay was paid, without regard to the reason or reasons why he fails or 
is unable to fulfill his written commitment for active duty service. 

Accordingly, question 1 is answered in the negative and no reply is 
required to question 2. 


[ B-165056 J 


Travel Expenses—Military Personnel—Taxicabs—Between Resi- 
dence and Headquarters—Unusual Circumstances 


A member of the uniformed services dependent on public transportation whose 
performance of duty outside regular duty hours is during hours of infrequent 
transportation service or after dark may be reimbursed the expense of taxicab 
fare for travel between his permanent duty station and place of abode, even 
though the member is considered to be on duty at all times unless excused, in 
view of the fact a member experiences the same problems a civilian encounters 
in similar unusual travel circumstances where the travel of the civilian outside 
regular duty hours is considered travel on official business entitling him to 
reimbursement of travel costs. Therefore, the Joint Travel Regulations may 
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be amended to provide reimbursement to members of taxicab fares, subject to 
the same limitations applied to civilian employees under Bureau of the Budget 
regulations. 


To the Secretary of the Navy, August 29, 1968: 


Reference is made to letter of July 26, 1968, from the Assistant 
Secretary of the Navy requesting a decision whether the Joint Travel 
Regulations, Volume 1, may be amended to provide reimbursement 
for the use of a taxicab for travel between the member’s permanent 
duty station and his place of abode under certain limited conditions. 
The request was assigned PDTATAC Control No. 68-31 by the Per 
Diem Travel and Transportation Allowance Committee. 

The Assistant Secretary says that the current provisions of the Joint 
Travel Regulations authorizing reimbursement for use of a taxicab for 
travel within and adjacent to the permanent duty station of a member 
do not authorize reimbursement for travel .between the station and 
place of abode other than in connection with a permanent change of 
station or while on temporary duty. 

The Assistant Secretary says it is proposed to revise Chapter 4, 
Part K, of the regulations to provide that incident to the conduct of 
official business at a member’s permanent duty station, reimbursement 
will be authorized or approved for the usual taxicab fare paid for 
travel between the member’s permanent duty station and his place of 
abode. Such reimbursement would be limited to situations when (a) a 
member is officially ordered to perform duty outside of his regular 
duty hours, (b) the member is dependent on public transportation for 
such travel, and (c) the travel is during hours of infrequently 
scheduled public transportation or darkness. 

The Assistant Secretary mentions that reimbursement as proposed 
above is now authorized for civilian employees, incident to the conduct 
of official business at an employee’s designated post of duty, and 
expresses the view that the premise for such an allowance would be 
equally applicable to members of the uniformed services. 

Paragraph 3.4a of Standardized Government Travel Regulations 
for civilian employees was amended by Bureau of the Budget Circu- 
lar No. A-7 of May 31, 1968, to add the following provision: 


Incident to the conduct of official business at an employee’s designated post 
of duty, reimbursement for the usual taxicab fares paid by an employee for 
travel between his office and home may be authorized or approved when he is 
dependent on public transportation for such travel incident to officially ordered 
work outside his regular working hours, and his travel is during hours of in- 
frequently scheduled public transportation or darkness. 


Chapter 4, Part K, of the Joint Travel Regulations, Volume 1, au- 
thorizing reimbursement for travel within and adjacent to permanent 
duty stations, is based on 37 U.S.C. 408, which provides as follows: 


A member of a uniformed service may be directed, by regulations of the head 
of the department or agency in which he is serving, to procure transportation 
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necessary for conducting official business of the United States within the limits 
of his station. Expenses so incurred by the member for train, bus, streetcar, taxi- 
eab, ferry, bridge, and similar fares and tolls, or for the use of privately owned 
vehicles at a fixed rate a mile, shall be defrayed by the department or agency 
under which he is serving, or the member is entitled to be reimbursed for the 
expense. 

The provisions of 37 U.S.C. 408 originally were enacted as section 
2(m) of the act of September 1, 1954, 68 Stat. 1129. The legislative 
history (page 8, S. Rept. No. 1941 on H.R. 8753, 83d Cong., 2d sess., 


which became the act of September 1, 1954) shows that the Senate 


Committee on Government Operations, referring to section 2(m), 
stated that it is the purpose of this subsection to allow payment to 
members of the uniformed services for those traveling expenses on the 
same basis as permitted for civilian employees. The provisions of the 
Standardized Government Travel Regulations quoted above are based 


on 5 U.S.C. 5701 to 5707. 

While members of the uniformed services are regarded as on duty 
at all times except when excused, it is recognized that as a practical 
matter they normally are required to be at their posts of duty during 
specified hours and if permitted to live off the base, they, like civilian 
employees, must, in many instances, rely on public transportation to 
travel between their station and place of abode. Thus, if a member is 
officially ordered to perform duty outside his regular duty hours the 
problem of traveling by public transportation between his station and 
place of abode is no different than that encountered by the civilian 
employee in similar circumstances. 

It long has been our view that generally travel by a member of the 
uniformed services in commuting between the location of his duty 
assignment and place of abode at his permanent station is a responsi- 
bility of the traveler. This is based on the rule that such travel is not 
in ordinary cases regarded as travel on official business, 42 Comp. Gen. 
612; 45 id. 30. This likewise has been the view with respect to such 
travel by civilian employees of the Government. See 16 Comp. Gen, 64 
and 27 Comp. Gen. 1, rendered prior to the Travel Expense Act of 
1949, now codified in 5 U.S.C. 5701-5707. Cf. 36 Comp. Gen. 795. 

The present provisions of law governing civilian and military travel, 
as they relate to official business travel at a permanent station, are quite 
similar. The regulations issued by the Director, Bureau of the Budget, 
on May 31, 1968, providing, within certain limitations, for reimburse- 
ment for the cost of the travel here concerned by civilian employees 
apparently is based on the premise that when the conduct of official 
business outside of regular hours results in an unusual travel situation 
of the type described, the travel may be considered to be travel on 
official business and the cost of the travel may be borne by the Gov- 
ernment. That view of the matter does not appear to constitute an 
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unreasonable application of the present civilian statutory provisions 
and we have not objected to the regulations. In such circumstances and 
subject to the same limitations, we see no reason why reimbursement 
may not be authorized for similar travel by members of the uniformed 
services, 

Accordingly, the Joint Travel- Regulations, Volume 1, may be 
amended as proposed. 


[ B-164754 J 


Gratuities—Reenlistment Bonus—Extension of Enlistment—Army 
and Air Force Personnel 


In determining entitlement to a reenlistment bonus for Army and Air Force 
personnel under the act of January 2, 1968, which authorizes the extension of 
enlistments not to exceed 4 years, not only for Navy and Marine Corps members 
but for the first time for Army and Air Force members who prior to the act were 
limited under 10 U.S.C. 3263 and 8268 to an enlistment extension “fora period of 
less than one year,” the act does not operate to require the combination of en- 
listment extensions entered into before and on or after January 2, 1968, due to 
the fact that Army and Air Force members could not prior to January 2, 1968 
qualify for the reenlistment bonus authorized by 37 U.S.C. 308 for reenlistments 
or voluntary extensions of enlistments for “at least 2 years.” 


Leaves of Absence—Military Personnel—Payments for Unused 


Leave on Discharge, Etc.—Enlistment Extension, Discharge, Re- 
enlistment, Etc. 


Under the act of January 2, 1968, which authorizes the extension and reexten- 
sions of a term of enlistment for not to exceed 4 years by members of all the 

services, and provides entitlement to the same pay and allowances as though the 
member had reenlisted, and considers that all extensions of an enlistment are 
one continuous extension, an accrued leave settlement is restricted to the first 
extension of an enlistment. In the absence in legislation prior to the 1968 act of 
any provision granting the same benefits upon the reextensions of an enlistment 
as is provided for an extension of an enlistment, the language of the 1968 act 


is construed as restricting an accrued leave settlement to the first extension of 
an enlistment. 


To the Secretary of Defense, August 30, 1968: 


Further reference is made to letter of June 28, 1968, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision as to 
whether the act of January 2, 1968, requires the combining of exten- 
sions of enlistments entered into after January 1, 1968, with extensions 
entered into prior to January 2, 1968, for the purpose of entitlement of 
Army and Air Force enlisted personnel to reenlistment bonus and 
settlement for unused accrued leave. The questions and a discussion 
relating to them are set forth in Department of Defense Military Pay 
and Allowance Committee Action No. 417. 


The questions are stated in the Committee Action as follows: 


1. For the purpose of determining entitlement to reenlistment bonus for Army 
and Air Force personnel, does 37 U.S.C. 906 operate to require the combination 
of extensions entered into under 10 U.S.C. 509 on or after 2 January 1968 with 
Statutory extensions entered into before 2 January 1968? 
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2. Does 87 U.S.C. 906 restrict accrued leave settlement to the first extension 
of an enlistment? 

Section 509 of Title 10, U.S. Code, as added by section 2(a) (1) of the 
act of January 2, 1968, Public Law 90-235, 81 Stat. 755, provides: 
509. Voluntary extension of enlistments: periods and benefits 

(a) Under such regulations as the Secretary concerned may prescribe, the 
term of enlistment of a member of an armed force may be extended or reex- 
tended with his written consent for any period. However, the total of all such 
extensions of an enlistment may not exceed four years. 

(b) When a member is discharged from an enlistment that has been extended 


under this section, he has the same rights, privileges, and benefits that he would 
have if discharged at the same time from an enlistment not so extended. 


Section 906 of Title 37, U.S. Code, as amended by section 2(c) of the 
act of January 2, 1968, 81 Stat. 757, provides as follows: 


906 Extension of enlistment : effect on pay and allowances 


A member of the Army, Navy, Air Force, Marine Corps, or Coast Guard, as 
the case may be, who extends his enlistment under section 509 of title 10 is en- 
titled to the same pay and allowances as though he had reenlisted. For the 
purposes of determining entitlement to reenlistment bonus or to travel and trans- 
portation allowances upon discharge, all such extensions of an enlistment are 
considered one continuous extension. 


Prior to January 2, 1968, the effective date of the above-quoted pro- 
visions of 10 U.S.C. 509, section 5539 of Title 10, U.S. Code, author- 
ized enlisted members of the Navy and Marine Corps to extend or 
reextend their enlistments for less than 1 year or for a period of 1, 2, 3, 
or 4 full years, but the total of all such extensions of an enlistment 
could not exceed 4 years. Prior to August 10, 1956, only one extension 
of enlistment in the Navy or Marine Corps was expressly authorized 
by statute. A member of the Navy or Marine Corps who extended his 
enlistment under that section was entitled to the same pay and allow- 
ances as though he had been discharged and reenlisted. 

For the purpose of determining entitlement to reenlistment bonus, 
all such extensions of an enlistment under 10 U.S.C. 5539 were con- 
sidered one continuous extension. When a member was discharged 
from an enlistment that had been extended under that section, he had 
the same rights, privileges, and benefits that he would have had if 
discharged at the same time from an enlistment not so extended. 

Prior to the act of January 2, 1968, the only statutory authority for 
extending enlistments in the Army or Air Force was that contained 
in 10 U.S.C. 3263 and 8263, which authorized an extension of an en- 
listment only for a period of less than 1 year from the date of the 
expiration of the existing enlistment. A member whose enlistment was 
so extended was entitled to the pay and allowances to which he would 
have been entitled if he had been discharged and reenlisted immedi- 
ately after the expiration of his enlistment. Section 308 of Title 37, 
U.S. Code, authorizes the payment of a reenlistment bonus for an ex- 
tension of an enlistment* only where the member extends his enlist- 
ment “for at least two years.” Consequently, prior to January 2, 1968, 
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members of the Army and Air Force could not qualify for the reenlist- 
ment bonus upon an extension of enlistment. 

The act of August 10, 1956, effected a substantive change in the 
statutory law by expressly providing in 10 U.S.C. 5539 that a member 
of the Navy may “extend or re-extend his enlistment” and that for 
purposes of determining entitlement to reenlistment bonus “all such 
extensions of an enlistment are considered one continuous extension.” 
In decision of April 18, 1960, 39 Comp. Gen. 711, we held that two 
1-year extensions of an enlistment in the Navy constituted one reen- 
listment for the purposes of entitlement to reenlistment bonus. In the 
case of two 1-year extensions of enlistment where the first 1—year’s 
extension had been entered into prior to August 10, 1956, we held in 
decision of July 18, 1960, 40 Comp. Gen. 14, that a second extension of 
enlistment effective after August 10, 1956, may be combined with an 
extension made prior to that date to aggregate an extension of 2 years 
so as to qualify for a reenlistment bonus under section 208 of the Ca- 
reer Compensation Act of 1949, now codified in 37 U.S.C. 308. 

The Committee Action points out that the act of January 2, 1968, 
repealed the previous statutory authority for voluntary extension of 
enlistments and enacted uniform provisions in 10 U.S.C. 509 appli- 
cable to all the services. As indicated above, prior to that date the only 
statutory authority for extension of enlistments in the Army and Air 
Force was that contained in 10 U.S.C. 3263 and 8263, which limited 
such extensions to periods of less than 1 year. 

Section 308 of Title 37, U.S. Code, provides that a member of the 
uniformed services who reenlists in a Regular component of the service 
concerned, or who voluntarily extends his enlistment for at least 2 
years, is entitled to a reenlistment bonus computed as therein provided. 
Thus a member of the Army or Air Force who extended his enlistment 
prior to January 2, 1968, was not entitled to a reenlistment bonus un- 
der the provisions of 37 U.S.C. 308 for the reason that there was no 
statutory authority for extending an enlistment for 2 years. Since the 
act of January 2, 1968, is effective only from its date and there was 
no authority for payment of a reenlistment bonus to a member of the 
Army or Air Force who first extended his enlistment prior to that 
date, it appears extremely unlikely that in enacting a law which would 
give rise to a right to such bonus upon an extension of enlistment for 
2 or more years entered into on or after January 2, 1968, the Congress 
intended that such extension should be combined with an earlier ex- 
tension if the effect of such combination would adversely affect the 
right which accrued as a result of the extension for a period of 2 or 
more years. 

Also, it would seem that a combination of an extension of more 
than 1 year on and after January 2, 1968, with an earlier extension 
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to obtain an aggregate of at least 2 years, could be accomplished only 
by giving retroactive effect to the act of January 2, 1968, since in com- 
bining the two the member’s right to a reenlistment bonus would be 
determined as of a date prior to January 2, 1968. 

Accordingly, the first question is answered in the negative. 

Under the provisions of 37 U.S.C. 501(b) a member of the Armed 
Forces is entitled to a cash payment for the unused accrued leave to 
his credit at the time of his discharge. The act of July 12, 1955, ch. 
334, 69 Stat. 299, authorized the extension of enlistments in the Army, 
Navy, Marine Corps, and Air Force for a period of less than 1 year 
from the date of expiration of the then existing term of enlistment. 
That act. provided that upon such extension enlisted members of the 
Army and Air Force should be entitled to the same pay and allowances 
in all respects as though regularly discharged and reenlisted imme- 
diately upon expiration of their term of enlistment, similar to the 
provisions applicable to the Navy under 10 U.S.C. 5589, as indicated 
above. 

In decision of September 14, 1950, 30 Comp. Gen. 103, and Septem- 
ber 23, 1963, 43 Comp. Gen. 287, we held that enlisted members of the 
Navy who first voluntarily extend their enlistments at the expiration 
of such enlistments may be paid for unused leave to their credit as if 
regularly discharged and reenlisted. That result flowed from the statu- 
tory provisions cited above providing the same benefits for first exten- 
sion of enlistment as were provided by law upon discharge and 
reenlistment. Insofar as the statutes are concerned, such rights existed 
with respect. to members of the Army and Air Force upon extension 
of enlistment for a period of less than 1 year under the provisions of 
10 U.S.C. 3263 and 8263. We know of no similar provision of law ap- 
plicable upon a second extension of enlistment and there is nothing 
in the act of January 2, 1968, to suggest that the Congress intended 
that it should have such result. 

The provisions of 37 U.S.C. 906 as added by the 1968 act provide 
that for certain benefits all extensions of an enlistment. are considered 
one continuous extension. It will be noted that section 509 provides 
that an enlistment may be “extended or reextended,” and that section 
906 provides only that a member who “extends” his enlistment under 
section 509 is entitled to the same pay and allowances as though he had 
reenlisted. We think such language in the act of January 2, 1968, and 
the absence in prior legislation of any provision granting the same 
benefits upon reextensions of enlistment as were granted for an exten- 
sion of enlistment warrants the conclusion that the provisions of 37 
U.S.C. 906 restrict the accrued leave settlement to the first extension 
of an enlistment. Accordingly, the second question is answered in the 
affirmative. 
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[B-164928] 


Foreign Service—Retirement—Military Duty—Annuity Effect 


The annuity payments to a retired foreign service officer who is recalled to 
active duty as an officer in the United States Naval Reserve are not affected by 
the recall absent provision in 22 U.S.C. 1112 that the limitation on the concurrent 
receipt of an annuity and civilian compensation by a reemployed foreign service 
officer in the Federal Government service is intended to apply when a retired 
foreign officer is recalled to active military duty and, therefore, the annuitant 


may continue to receive his foreign service annuity while serving in the Naval 
Reserve. 


To Edward G. Boehm, Department of State, September 4, 1968: 


We refer to your letter of July 23, 1968, requesting our decision con- 
cerning the application of section 872 of the Foreign Service Act, as 
amended, 22 U.S.C. 1112, to the case of a retired foreign service offi- 
cer who returns to active duty as an officer in the United States Naval 
Reserve. In such connection you present the following questions for 
our consideration : 


1. Are the provisions of section 872 of the Foreign Service Act of 1946, as 
amended, for application in the present circumstances, i.e., is a Naval Reserve 
officer who returns to active duty “reemployed in the Federal Government serv- 
ice in any appointive position” within the meaning of the statute? 

2. If your answer to the first question is in the negative, may the Department 


connor to pay the annuity while the annuitant is in an active military duty 
status 


Section 872 of the Foreign Service Act of 1946, as amended, Septem- 
ber 8, 1960, 22 U.S.C. 1112, isin part as follows: 


Notwithstanding any other provision of law, any officer or employee of the 
Service, who has retired under this chapter and is receiving an annuity pur- 
suant thereto, and who is reemployed in the Federal Government service in any 
appointive position either on a part-time or full-time basis, shall be entitled to 
receive the salary of the position in which he is serving plus so much of his 
annuity payable under this chapter which when combined with such salary does 
not exceed during any calendar year the basic salary such officer or employee 
was entitled to receive under sections 867 or 870 of this title, on the date of his 
retirement from the Service. Any such reemployed officer or employee who re- 
ceives salary during any calendar year in excess of the maximum amount which 
he may be entitled to receive under this subsection shall be entitled to such 
salary in lieu of benefits hereunder. 


In our decision of November 30, 1934, 14 Comp. Gen. 425, constru- 
ing section 8(a) of the act of June 16, 1933, 48 Stat. 305, 5 U.S.C. 2255 
note, which related to retirement under the Civil Service Retirement 
Act and which provided for the stopping of an annuity upon reem- 
ployment in the service of the District of Columbia or the United 
States, we held that: 

* * * there is no provision of law which prohibits either expressly or by 


reasonable implication, the receipt of civilian retirement annuity and active 
+" gina aii liaaliceildinh acai tiink Siemans: called to active 


In the absence of an express provision in section 872 of the Foreign 
Service Act or any clear indication in the legislative history thereof 
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that the Congress intended the limitation in that section to apply to a 
retired foreign service officer when he is recalled to active military duty 
us a member of the Naval Reserve, we find it legally proper to apply 
the rationale of the decision of November 30, 1934, in the present case. 
We, therefore, hold that the annuity entitlement of the retired foreign 
service officer in question is not affected by his recall to active duty as 
an officer in the United States Naval Reserve. Accordingly, your first 
question is answered in the negative and your second question is an- 
swered in the affirmative. 


[B-165037] 


States—Municipalities—Flood Prevention Projects—Damage Lia- 
bility 


Incident to the taking of an easement for the attachment of dikes to a railroad 
embankment in connection with a flood prevention project, which necessitates the 
alteration of a railroad bridge and its approaches, although it would be pre- 
ferable to amend the project agreement between the Federal Government and 
the local flood control district entered into under the authority of the Water- 
shed Protection and Flood Prevention Act, which precludes the Federal Govern- 
ment from assuming the cost of land, easements, and rights-of-way, and to have 
the district in turn enter into a concomitant agreement with the railroad com- 
pany for the alteration of the bridge and its approaches and a second agreement 
to acquire the easement of attachment, there is no objection to paying damages, 
whether or not the railroad company agrees to make the needed alterations, in 
order to secure title to the easement and protect the Government’s investment. 


To the Secretary of Agriculture, September 18, 1968: 

This is in reply to your letter of August 8, 1968, in which you re- 
quested a decision as to the legal propriety of expenditures under three 
alternatives in connection with a flood protection project which is being 
carried out by the Department of Agriculture and the Marshland 
Flood Control District in the State of Washington, under the Water- 
shed Protection and Flood Prevention Act, as amended, 16 U.S.C. 
1001 note. 

It appears from your letter that under authority granted in the 
Watershed Protection and Flood Prevention Act, as amended, Public 
Law 566, 83rd Congress, approved August 4, 1954, 16 U.S.C. 1001- 
1009, a flood prevention work plan was agreed to by the Secretary of 
Agriculture and the Marshland Flood Control District of Snohomish 
County, a municipal corporation, for the Marshland watershed in 
Snohomish County, Washington. The watershed lies along the westerly 
side of the Snohomish River from about 4 miles south to about 5 miles 
northwest of the town of Snohomish. Your letter states that the pur- 
pose of the plan was to protect the Marshland watershed from destruc- 
tive flooding. The plan, among other things, calls for construction of 
a dike generally paralleling the Snohomish River. The dike was de- 
signed to tie into both sides of the approach embankment belonging 
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to the Great Northern Railway Company near the easterly end of its 
bridge No. 1775 where the transcontinental main line crosses the river 
at Snohomish, Washington. 

The Secretary had also agreed to a similar flood prevention work 
plan with the French Slough Flood Control District on the other side 
of the river for the protection of the French Slough watershed. The 
dike constructed under that plan tied into the Great Northern Railway 
embankment near the easterly end of the bridge. 

While it was contemplated that the two projects would progress 
simultaneously, neither plan included any funds for alteration of the 
railroad bridge and its approaches. Your letter states that at the time 
of the development of the respective plans the bridge was not thought 
to have been involved in either of the two projects and was not within 
the watershed area of either project. The Soil Conservation Service 
was working with two entirely separate and independent local orga- 
nizations and was unable completely to coordinate the two projects. 

The French Slough dikes have been completed. The Great Northern 
Railway Company granted an easement for the tie-in by the French 
Slough Flood Control District for an apparently negligible considera- 
tion. However, while a substantial portion of the Marshland dike has 
been completed, the uncompleted portion of the dike involves the tie-in 
to the railroad embankment. When construction was commenced on 
the Marshland dike, no problem was contemplated with the tie-in 
because the Great Northern Railway Company, without any objection, 
had granted a similar easement on the opposite side of the river to the 
French Slough Flood Control District. But at the time the Marshland 
Flood Control District requested an easement for the tie-in to the rail- 
road embankment, the Great Northern Railway Company refused to 
grant such an easement except upon payment of the cost of raising the 
bridge and approaches. This was claimed to be necessary because of 
possible damage to the bridge from floating logs striking the lower 
chords of the bridge at the highest flood stage. Waters retained by the 
dikes just before the dikes would be overtopped at highest flood stage 
would touch the lower chords of the bridge. 

Under the provisions of subsection 4(1) of Public Law 566, 88rd 
Congress, as amended, 16 U.S.C. 1004(1) , the Secretary, except in cases 
involving public fish and wildlife or recreational development, must 
require, as a condition to providing Federal assistance for the installa- 
tion of works of improvement, that the sponsoring local organization, 
without cost to the Federal Government, acquire, or, with respect to 
interests in land to be acquired by condemnation, provide assurances 
satisfactory to the Secretary that it will acquire such land, easements, 
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or right-of-way as will be needed in connection with works of improve- 
ment installed with Federal assistance. 

Because of this requirement the Marshland Flood Control District 
brought an action of condemnation for the needed land rights against 
the Great Northern Railway Company in the Superior Court, Sno- 
homish County. The Great Northern Railway Company claimed com- 
pensation for the value of the easement and also asserted a right to 
anticipate damages to its bridge and abutments from increased volume 
and velocity of water, and floating logs because of construction of the 
dikes. The Superior Court issued an order of public use and necessity 
granting the district the right to anchor its dikes to the railroad 
embankment, subject to payment of compensation therefor. It also held, 
under the doctrine of outlaw surface waters in the State of Washing- 
ton, that the district was not liable to the railroad for damages and 
costs arising from the necessity of keeping its railroad bridge and its 
approaches operational. 

Upon appeal, the Supreme Court of the State of Washington in the 
case of Marshland Flood Control District of Snohomish County v. 
Great Northern Railway Company, 428 P. 2d 531, decided June 1, 
1967, rehearing denied August 14, 1967, affirmed that portion of the 
order of public use and necessity which granted the district the right 
to anchor its dikes to the railroad embankment upon its right-of-way. 
However that portion of the order which held that the district was 
not liable to the railroad for any damages to railroad bridge No. 1775 
and its approaches by virtue of the construction of the dikes was 
reversed. The cause was remanded to the trial court for further 
proceedings not inconsistent with the opinion of the Washington 
Supreme Court. 

Your letter states that because the Marshland Flood Control District 
is unable to pay a condemnation award of any substantial amount, 
it has taken no steps in the Superior Court to try the question of 
damages. Therefore it will not proceed unless it has assurance that 
the funds necessary to pay the damages awarded by the court, includ- 
ing possible alterations of the railroad bridge and its approaches will 
be furnished by the Secretary of Agriculture. The Great Northern 
Railway Company has estimated damages of some $400,000 for neces- 
sary raising and otherwise protecting the railroad bridge and its 
approaches. It is also stated that the nearby bridge of the Northern 
Pacific Railway, under which the tracks of the Great Northern Rail- 
way pass, may also have to be raised at an estimated cost of $77,000. 

Your letter also states that the uncompleted Marshland dikes with- 
out the tie-in to the railroad embankment furnishes little protection 
to the Marshland watershed. Also, without completion of the dikes, 
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the Government’s investment in the uncompleted portion, as well as in 
other works of improvement and measures in the project, will be 
jeopardized and may be lost. 

Mr. W. J. Bray of your General Counsel’s office has informed us 
that the estimated Federal contribution to the Marshland project is 
$2,968,212 out of a total estimated cost of $3,825,764. He has also 
furnished information which shows that the plan for the Marshland 
project as well as the plan for the French Slough (French Creek) 
project were submitted to Congress for approval in accordance with 
the provisions of sections 2 and 5 of Public Law 566, 88rd Congress, as 
amended, 16 U.S.C. 1002, 1005. They were approved by the Senate 
Committee on Agriculture and Forestry and by the House Committee 
on Agriculture in 1959. 

As stated in your letter, with certain exceptions not here mentioned, 
there is no authority in Public Law 566, as amended, for the Secretary 
of Agriculture to bear the cost of land, easements, or rights-of-way. 
However, you note that subsection 4(2)(B) of the act, 16 U.S.C. 
1004(2) (B), provides in part “that any part of the construction cost 
(including engineering costs) applicable to flood prevention and fea- 
tures relating thereto shall be borne by: the Federal Government and 
paid for out of funds appropriated for the purposes of this chap- 
ter * * *.” As you state, this requirement was included in Public Law 
566, 83rd Congress, pursuant to the long-established policy that in 
flood protection projects the costs of flood control and flood prevention 
should be assumed as a Federal responsibility. 

Your letter states that in accordance with the requirements of sec- 
tion 4(2) (B) of Public Law 566 the Secretary of Agriculture in works 
of improvement involving deepening of channels has always borne the 
costs of underpinning of bridge piers and abutments, alteration and 
strengthening of piers, and certain other alteration costs such as those 
involving reconstruction of abutments where these may become a part 
of a flood wall. Land rights needed for channel deepening or widening, 
etc., must be acquired from the landowners by the local organization 
without cost to the Federal Government. To alter a bridge, however, 
requires only a contractual arrangement with the owner for the con- 
struction of the needed changes. No interest in the bridge is needed. 

You suggest that it is entirely logical to view the French Slough 
dikes and the Marshland dikes together as having the same effect as 
the installation of a deeper and wider flood channel accomplished by 
raising up the banks. 

Your letter states that it has been considered that the Secretary is 
authorized to bear the cost of alteration of approaches required in con- 
nection with railroad bridge alterations which authority stems from 
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the national policy adopted by Congress in section 3 of the Flood Con- 
trol Act of 1946, Public Law 526, 79th Congress, approved July 24, 
1946, 33 U.S.C. 701 p, which provides: 

Sec, 3. That after July 24, 1946, for authorized flood protection projects which 
include alterations of railroad bridges the Chief of Engineers is authorized to 
include at Federal expense the necessary alteration of railroad bridges and 
approaches in connection therewith. 

Also in support of this authority of the Secretary with respect to 
bridges your letter reviews the legislative history of the Flood Control 
Act of 1946 including that part of H. Rept. No. 2165, 79th Cong., 2d 
sess., dated May 29, 1946, referring to section 3 above which states: 


* * * As the cost of railroad bridge changes and approaches thereto are usually 
beyond the ability of levee districts and local communities to bear, and since the 
benefits from maintaining the railroad transportation network accrue to the 
country as a whole, it is considered fair and reasonable to include the expense of 
altering the railroad bridges and approaches as a Federal cost. * * * 

Your letter also refers to subsequent Flood Control Acts, and as 
further evidence of national policy of Federal participation in bridge 
alterations you refer to the act of June 21, 1940, 54 Stat. 497, as 
aunended, 33 U.S.C. 511-524, which authorizes the Secretary of the 
Army to share with bridge owners the cost of alterations and 
relocations. 

The authority of the Secretary of Agriculture to carry out flood 
prevention activities under the Flood Control Act of 1936, approved 
June 22, 1936, 49 Stat. 1570, as amended, with certain exceptions, was 
repealed by section 7 of Public Law 566, 83rd Congress, 33 U.S.C. 701b. 
However, you note that projects contemplated by Public Law 566 in- 
clude flood prevention activities similar to those that had been carried 
out by the Department of Agriculture under the Flood Control Acts. 
You state that it is only reasonable to assume that when Congress in 
Public Law 566 placed essentially the same requirement for local 
cooperation which previously was contained in the Flood Control Acts, 
it intended to reflect the same national policy and contemplated that the 
same meaning be given to such requirement that had been given for 
many years under the Flood Control Acts. Because you have always 
taken the position that the authority was intended to be comparable, 
you are of the opinion that the Secretary of Agriculture is authorized 
to include the alteration of approaches in connection with alteration of 
bridges at Federal expense. 

As you state, the Supreme Court of the State of Washington has 
clearly indicated that damages to the bridge are incidents of the con- 
struction of the Marshland dikes. Because of the manner in which the 
case has arisen the damages will be assessed under the Washington 
State Constitution as damages resulting from the taking of property. 
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You submit that we must go beyond mere form and consider that 
factually it is the retention of flood waters by the dikes and not the 
taking of the easement upon the railroad’s right-of-way which will 
cause the damage to the bridge. Since the Marshland and French 
Slough dikes are works of improvement for flood prevention, it appears 
to you that any alteration of the railroad bridge required thereby 
would, as in the case of a channel improvement, be a feature of flood 
prevention and that payment of construction costs in connection there- 
with would be an obligation of the Secretary. 

In view of the facts and conclusions as set out above you request 
decision as to ths legal property of expenditures by the Secretary of 
Agriculture under the following alternatives : 

1. Payment of damages resulting from the taking by the Marsh- 
land Flood Control District of the easement for attachment of 
dikes to the railroad embankment. While these damages could 
be related to specified needed alterations of the bridge and its 
approaches, there would be no requirement in the decree or 
otherwise that Great Northern Railway Company make any 
alteration. 

2. Payment of damages resulting from the taking by Marshland 
Flood Control District of the easement for attachments of the 
dikes to the railroad embankment, accompanied by an agree- 
ment with the Great Northern Railway Company that the 
company would, within a reasonable time, make the specified 
alterations of the bridge and its approaches for which the as- 
sessment of damages was made. 

3. Under an amended project agreement between the Secretary 
and the District, with a concomitant agreement between the 
District and the railroad company to carry out alterations of 
the bridge and its approaches, and payment of the actual con- 
struction costs thereof, as construction is accomplished, in the 
usual manner. The District would then acquire the easement 
of attachment, unrelated to the bridge alteration, in another 
arrangement with the railroad company. 

For the reasons given in your letter as recited above we concur 
generally in your conclusions as to the authority of the Secretary of 
Agriculture to include the expense of altering the railroad bridge and 
its approaches as a Federal cost. In this particular case, the costs of 
altering the bridge and its approaches which are to be borne by the 
Federal Government and paid for by the Secretary of Agriculture in 
accordance with the provisions of subsection 4(2) (B) of Public Law 
566, 83rd Congress, as amended, clearly are separable from the costs 
of acquiring the easement which must be acquired by the local organi- 
zation without cost to the Federal Government in accordance with the 
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provisions of subsection 4(1) of that act. This separability is shown 
by the action of the Supreme Court of the State of Washington in 
sending the case back to the Superior Court of Snohomish County 
primarily for the purpose of ascertaining the damages to the bridge 
and its approaches. 

We agree that the actual costs of alterations of the bridge and its 
approaches required by the flood prevention project are necessary 
costs of the project. Such alterations could have been included in the 
original plan. We therefore have no objection to alternative (3). 

We have some question as to the authority to pay damages in lieu of 
making alterations to the bridge and approaches even if possible 
savings in engineering and administrative costs would be effected and 
notwithstanding that the railroad company agrees to make the altera- 
tions within a reasonable period of time as proposed in alternative (2). 
We have considerably more doubt in the absence of such an agreement 
to make the alterations. It appears, however, in view of the present 
status of the condemnation proceedings, that alternatives (1) or (2) 
may have to be used in order to get title to the easement and to avoid 
a loss of a substantial portion of the Government’s investment in the 
project. In view thereof, we will not object to the use of alternatives 
(1) or (2) in this particular case if determined by you to be in the 
interest of the Government. 

We assume that similar alterations in the future will be included 
in the original plan and that alternatives (1) or (2) will not be used 
in the absence of clarifying legislation. 


[B-141025] 


Pay—Allotments—Banking Facilities for Deposit, Etc. 


The authority in Public Law 90-365, approved June 29, 1968, to issue a single 
Government salary check to a bank for deposit to the individual accounts of 
employees may not be construed to include members of the uniformed services, 
the words “salary” and “wages” in the act denoting the compensation of Federal 
employees, whereas when referring to the compensation of military personnel, 
the terms “pay” or “pay and allowance” are used. However, under the allotment 
authority of chapter 13 of Title 37, U.S. Code, at the request of members, a 
single Government check may be issued to a financial institution to cover their 
“net pay”—total pay and allowances less authorized deductions—provided the 
purpose of the allotments is considered to be proper by the Secretary concerned. 


To the Secretary of Defense, September 19, 1968: 


Reference is made to letter of August 24, 1968, and enclosures, from 
Assistant Secretary of Defense, Robert C. Moot, asking whether the 
provisions of Public Law 90-365, approved June 29, 1968, 31 U.S.C. 
492(b) and (c), are applicable to members of the Armed Forces. 

In order to give full consideration to the matter we believe it desir- 
able to examine the earlier‘provisions of Public Law 89-145 approved 
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August 28, 1965, which first added paragraphs (b) and (c) to section 
3620, Revised Statutes, 31 U.S.C. 492, and the events leading up to the 
enactment of such public law. 

In our decision of November 12, 1959, 39 Comp. Gen. 372, we advised 
the Secretary of the Air Force that the issuance of a single Govern- 
ment salary check to a bank for deposit to individual accounts of 
civilian employees upon their request rather than the issuance of 
individual cuecks to each employee, was contrary to section 3477, Re- 
vised Statutes, 31 U.S.C. 203, concerning assignments of claims and 
to section 3620, Revised Statutes, 31 U.S.C. 492, which requires dis- 
bursing officers to draw checks only in favor of the person to whom 
payment is made, 


In a later decision to the Secretary of the Army dated December 2, 


1963, 43 Comp. Gen. 459, we considered the subsequently enacted pro- 
visions of section 5 of Public Law 87-304, approved September 26, 
1961, 5 U.S.C. 3075 (now 5 U.S.C. 5525), which provide that— 


The head of each department is authorized to establish procedures under which 
each employee of such department is permitted to make allotments and assign- 


ments of amounts out of his compensation for such purpose as such department 
head deems appropriate. 


Also, considered in that decision were the provisions of section 
701(d) of the act of September 7, 1962, 37 U.S.C. 701(d), which pro- 


vide in part as follows : 


(d) The Secretary of the Army * * * may allow a— 
(1) member of the Army * * * to make allotments from his pay for the 


support of his relatives, or for any other purpose that the Secretary considers 
proper * * *, 


Since we previously had held in a decision to the Secretary of the 
Air Force, December 20, 1960, B—141025, that “Where there is statutory 
authority for allotments * * * we have no objection to the issuance 
to a bank of a single Government salary check covering numerous 
employees,” we stated that the provisions of 5 U.S.C. 3075 relating 
to civilian employees and 37 U.S.C. 701(d), relating to members of the 
Army, provided authority for the issuance of a single Government 
check covering the compensation of civilian employees and Army 
personnel to a bank for deposit to the individual accounts of such 
civilian employees and Army personnel. 

We noted, however, that insofar as civilian employees were con- 
cerned, the Civil Service Commission had, by regulation, provided that 
the department heads could authorize such allotments for civilian 


personnel only when such employees fell within the 3 categories listed 
therein. 


Apparently as a result of our above-mentioned decisions and the 
restrictive scope of the regulations issued by the Civil Service Commis- 





140 DECISIONS OF THE COMPTROLLER GENERAL [48 


sion pursuant to Public Law 87-304, the Department of Defense 
sponsored legislation which resulted in the enactment of Public Law 
89-145 approved August 28, 1965, supra. This public law authorized 
the Secretary of the Treasury to prescribe regulations under which 
the head of an agency could, in his discretion, permit the disbursing 
officer upon the written request of the person to whom payment is 
to be made to issue a check drawn in favor of the financial organization 
designated by the person for credit to his account, and if more than 
one person designates the same organization, a single composite check 
may be issued. The term “person to whom payment is to be made” is 
broad enough to cover both military personnel and civilian employees 
and the legislative history clearly discloses that such was the intent of 
the Congress. 

As pointed out in a memorandum prepared by the Military Pay and 
Allowance Committee (Committee Action No. 421), enclosed with 
the Assistant Secretary’s letter, Treasury Department Circular No. 
1076, December 22, 1965, implemented the statutory authority con- 
tained in Public Law 89-145 and Treasury Department Circular 1076, 
Procedures Memorandum No. 1 of the same date, provided agency 
guidelines. The Procedures Memorandum specifically provided in 
3(a) (4) that the amount that may be paid under the procedure was 
that amount that otherwise would have been paid by check drawn to 
the person, and that the law was not the basis for allotments of pay 
for which there were other provisions of law. It was clear, therefore, 
that the procedure was not an allotment procedure but rather a new 
procedure for payment of both civilian and military personnel without 
reliance upon the various allotment laws since the payment to the 
financial institution would only be in lieu of the check that would, 
in the absence of the procedure, have been made payable to the 
employee or member. 

As previously indicated, Public Law 90-365 approved June 29, 1968, 
superseded Public Law 89-145, and amended subsections (b) and (c) 
of section 3620, Revised Statutes, 32 U.S.C. 492(b) and (c). Such 
amended subsections now read in pertinent part as follows: 


(b) (1) Notwithstanding subsection (a) of this section or any other provision 
of law, and under regulations to be prescribed by the Secretary of the Treasury, 
the head of an agency shall, upon the written request of an employee of the 
agency to whom a payment for wages or salary is to be made, authorize a 
disbursing officer to make the payment in the form of one, two, or three checks, 
(the number of checks and the amount of each, if more than one, to be desig- 
nated by such employee) by sending to each financial organization designated 
by such employee a check that is drawn in favor of the organization and is for 
credit to the checking account of such employee or is for the deposit of savings or 
purchase of shares for such employee: Provided, That the agency shall not be 
reimbursed for the cost of sending one check requested by such employee but 
shall be reimbursed for the additional cost of sending any additional check 
requested by such employee by the financial organization to which such check 
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is sent. For the purposes of the foregoing proviso, the check for which the 
agency shall not be reimbursed shall be the check in the largest amount. 

(2) If more than one employee to whom a payment is to be made designates 
the same financial organization, the head of an agency may, upon the written 
request of such employee and under regulations to be prescribed by the Secretary 
of the Treasury, authorize a disbursing officer to make the payment by sending 
to the organization a check that is drawn in favor of the organization for the 
total amount designated by those employees and by specifying the amount to be 
credited to the account of each of those employees. 

+ ca x * of t * 


(c) Payment by the United States in the form of more than one check, drawn 
in accordance with subsection (b) and properly endorsed, shall constitute a 
full acquittance for the amount due to the employee requesting payment. 


It will be noted that the revisions of subsections (b) and (c) of 
31 U.S.C. 492 by Public Law 90-365 made the procedures prescribed 
therein mandatory on the heads of the departments and, whereas the 
earlier subsections authorized “a person to whom a payment is to be 
made” to request payment to a financial institution, those subsections 
now permit payments to be made up to three financial institutions but 
the authorization extends only to an “employee” to make such request. 
It should also be noted that the payment to be made to the employee 
is that “for wages or salary.” 

An examination of the legislative history of Public Law 90-365 fur- 
nishes no conclusive assistance in determining whether the Congress 
in using the term “employee” intended thereby to include persons 
in the military service within the scope of that law. 

Ordinarily the words “salary” and “wages” are used when reference 
is made to compensation of Federal employees, whereas the terms 
“pay” or “pay and allowances” usually are used with reference to 
the compensation of military personnel. Furthermore, legislation re- 
garding compensation of military personnel and Federal employees 
usually is considered and acted upon by the Congress as separate 
bills. See for example Public Law 90-206 approved December 16, 1967, 
title II, 5 U.S.C. 5332 note, which is entitled the “Federal Salary Act 
of 1967” which deals exclusively with salaries of Federal employees, 
and Public Law 90-207, also approved December 16, 1967, 37 U.S.C. 
203, which states that its purpose is to “increase the basic pay for 
members of the uniformed services.” 

See also the case of United States of America v. George B. Robbins, 
354 F’. 2d 741, wherein the court indicated that the payments received 
for the performance of military Reserve service are not “wages of any 
kind.” 

In view of the foregoing and in the absence of anything in the legis- 
lative history of Public Law 90-365 indicating otherwise, it is our view 
that the term “employee” as used therein properly may not be con- 
strued so as to include a member of the Armed Forces. 
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Having reached the above conclusion there is for consideration that 
part of the memorandum of the Military Pay and Allowance Com- 
mittee that reads as follows: 


In the event it is concluded the word “employee” does not include military per- 
sonnel, is there any legal objection to the military department issuing regula- 
tions authorizing a single check to a financial institution, including chartered 
Federal or State credit unions, or any other type of organization approved by the 
respective Secretaries, for crediting to the accounts of appropriately identified 
members under the authority of Chapter 13, Title 37, United States Code, au- 
thorizing allotments? Your decision B—141025, 2 December 1963, rendered prior 
to both the 1965 and 1968 laws, indicates there would be no objection, and the 
Committee is aware of nothing which would cause modification of that decision. 

If you concur in the Committee’s opinion, will your decision be the same if the 
allotment were for the “net pay” due a member after all other authorized deduc- 
tions and allotments? In this regard, modernization of the military pay procedures 
relied on the authority of the 1965 law to permit payment to a financial institution 
upon the authorization of a member of the “net pay’ due him after deduction 
from his total pay and allowances of all other authorized deductions and allot- 
ments. The “net pay” may vary from pay period to pay period and the allotment 
of a member’s “net pay” will not be in a specified dollar amount but in the amount 
remaining after all other authorized deductions and allotments. The Committee 
recognizes that heretofore authorized allotments have generally been in specified 
dollar amounts, but the Committee discerns no legal reason why the allotment 
system may not be used merely because the amount allotted may vary depending 
upon the “net pay” due. 


In our decision of December 2, 1963, 43 Comp. Gen. 459, referred to 
by the Committee and earlier in this decision, we stated with respect to 
that portion of Chapter 13, Title 37, U.S. Code, which deals with Army 
personnel that— 


In view of the above-quoted statutory authority for allotments, we would have 
no objection to the initiation of a procedure for issuing a single Government 
check covering the pay of numerous members of the Army to a bank for deposit 
to the individual accounts of the members upon their request, provided that the 
purpose of such allotments is considered to be proper by the Secretary of the 
Army. 


We too are aware of nothing which would now require a different 
conclusion than was therein stated or a different conclusion as to mili- 
tary personnel generally. Also, we see no legal reason why allotments 
made under Chapter 13, of Title 37, U.S. Code, may not be made in the 
“net pay” due, as suggested by the Committee. 


[B-165018] 


Bids—Buy American Act—Foreign Product Proposed—After Bid 
Opening 


Under an invitation permitting bidders to offer either domestic or foreign-end 
products, the low bidder—an English concern—notwithstanding its failure to list 
in the Buy American certificate that it would furnish foreign-end products has 
submitted a bid which on its face complies in all material respects with the 
invitation and, therefore, such a bid must be regarded as responsive. The effect 
of acceptance of such a bid is a matter of evaluation rather than responsiveness. 
Accordingly, acceptance of the low bid which was corrected to show that the 
equipment was to be manufactured in Great Britain, a fact known to the con- 
tracting personnel, and which remained low after evaluation under the Buy 
American standards was not prejudicial to other bidders and resulted in a 
contract as intended by the parties. 
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Contracts—Amounts—Award for Lesser Amount Than Solicited 


The issuance of supplemental instructions to the provisions of an invitation per- 
mitiing the submission of offers for quantities less than specified and reserving to 
the Government the right to make an award on any item for a quantity less 
than offered at the unit price offered that withdrew permission to offer less 
than the quantities specified in the invitation did not abrogate the Government’s 
right to award a contract for a lesser amount at the unit price offered and, 
therefore, an award of a contract for less than the total number of items orig- 
inally specified is not precluded by the terms of the invitation. However, to avoid 
the submission of “all or none” bids and the reduction of competition in the future, 
the language of the Supplemental Solicitation Instructions should be modified. 


To the Unidynamics Division of UMC Industries, Inc., Sept. 19, 
1968: 


Reference is made to your letters of August 8 and August 13, 1968, 
with enclosures, protesting any award of a contract. by the Depart- 
ment of the Navy for a lesser number of launching groups (anti- 
submarine rockets) than the 20 groups (with associated requirements) 
called for under invitation for bids No. N00017-68-—B-1104. 

The invitation included Standard Form 383A, Solicitation Instruc- 
tions and Conditions, which provided under paragraph 10(a) that 
the contract would be awarded to that responsible offeror whose offer 
conforming to the solicitation will be most advantageous to the Gov- 
ernment, price and other factors considered. Paragraph 10(c) stated: 


(c) The Government may accept any item or group of items of any offer, 
unless the offeror qualifies his offer by specific limitations. UNLESS OTHER- 
WISE PROVIDED IN THE SCHEDULE, OFFERS MAY BE SUBMITTED 
FOR ANY QUANTITIES LESS THAN THOSE SPECIFIED; AND THE GOV- 
ERNMENT RESERVES THE RIGHT TO MAKE AN AWARD ON ANY ITEM 
FOR A QUANTITY LESS THAN THE QUANTITY OFFERED AT THE 
UNIT PRICES OFFERED UNLESS THE OFFEROR SPECIFIES OTHER- 
WISE IN HIS OFFER. 

Paragraph (1)B of the Supplemental Solicitation Instructions and 
Conditions modified paragraph 10(c) as follows: 

B. Notwithstanding any statement in paragraph 10(c) of the Solicitation In- 
structions and Conditions (Standard Form 33A) to the contrary, offers which 
submit prices for any quantities less than those specified in the Schedule will 
be rejected as nonresponsive. 

The invitation incorporated by reference the Buy American Act, 41 
U.S.C. 10a-d, as implemented by Executive orders and section VI, 
Part 1, of the Armed Services Procurement Regulation (ASPR). 
Bidders were notified that foreign bids were being solicited and if 
a bid offering foreign-end products would be acceptable from the 
standpoint of price and other factors but for the Buy American Act 
clause, the matter would be submitted to the Secretary of Defense 
for a determination as to whether it would be in the public interest 
to except the foreign end product from the restrictions of the Buy 
American Act. Under the Buy American Certificate appearing on the 
back of the Solicitation, Offer, and Award, Standard Form 33, bidders 
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were required to list each end product which they proposed to furnish 
that was not a domestic source end product, together with its country 
of origin. 

Four bids were received on the 20 launching groups specified. The 
low bid was submitted by Vickers Limited Engineering Group, Arma- 
ment and Commercial Engineering Division, Vickers-Armstrong Els- 
wick Works, Newcastle Upon Tyne, England (Vickers), in the amount 
of $5,620,452, and no foreign end products were listed in the space 
provided therefor in the Buy American Certificate. Your firm sub- 
mitted the second low bid of $6,916,216 which was restricted by the 
following notation in your bid to the total quantity of the 20 launching 
groups specified in the invitation : 

As allowed by STD Form 334A, Item 10(c), unless otherwise provided in this 


Schedule, this offer is predicated on the Government’s acceptance of all items 
offered and of the quantities offered at the unit prices offered. 


The third-low bid of $7,144,500 was received from a Canadian firm, 
Canadian Vickers, Ltd., which listed no foreign end products but in- 
serted the word “Canada” in the space provided in the Buy American 
Certificate for designating the country of origin for those foreign end 
products which a bidder proposed to furnish. The remaining bid was 
submitted by Entwistle Manufacturing Corporation, Cranston, Rhode 
Island, in the amount of $10,043,320 on domestic source end products. 

By cablegram and letter of August 6, 1968, Vickers advised the pur- 
chasing activity that it had inadvertently failed to indicate in the 
Buy American Certificate that it would not furnish domestic end prod- 
ucts, and that the launching groups and components would be manu- 
factured in the United Kingdom of Great Britain with the exception 
of certain components (amounting to about 30 percent of its bid price) 
which would be produced in the United States. Vickers asked that its 
unintentional mistake of omission be corrected, and referred to vari- 
ous meetings with Navy officials and procurement personnel the object 
of which was to describe the technical capability and capacity of the 
Vickers facilities at Elswick in the United Kingdom to manufacture 
the launching groups and to request that offers be accepted from firms 
in the United Kingdom under the treaty between the United States 
and the United Kingdom regarding defense sharing. Vickers also en- 
closed a copy of a prior communication to the Assistant Secretary of 
the Navy setting out such points. 

On the basis of the above factors and the contracting officer’s state- 
ment of his prior knowledge from various sources, including a plant 
survey and discussions of Vickers production plans, that Vickers 
intended to furnish end products manufactured in England, the Acting 
Deputy Commander, Purchasing, Naval Supply Systems Command, 
made a determination under ASPR 2-406.3(a) as to such mistake 
in Vickers’ bid and permitted correction of the Buy American Certif- 
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icate to be changed to show an intention to furnish end products of 
English origin. 

In its report to this Office dated August 12, 1968, Navy stated : 

The 20 launchers in the IF'B reflected firm requirements. However, particularly 
in view of national fiscal retrenchments and their repercussions on the Navy 
around the turn of the fiscal year, it became apparent that, although 20 launch- 
ers perhaps might still be needed, it seemed more likely that the number of new 
ships would be reduced from previously planned figures to some lesser amount, 
possibly very small, 

As the time drew near for the bids to expire (14 July 1968), the requirements 
were still being reexamined and the Contracting Officer did not know what quan- 
tity to award. Accordingly, by telegram dated 11 June 1968 (Hxhibit 3) the bid- 


ders were asked to extend their bids until 14 August 1968. All four bidders did 
so. 


It has recently become clear that we do not require 20 launchers and that the 

required quantity is 16, so that the Command now knows the quantity for which 
it should make award on the subject IFB * * *. 
It was further reported that almost immediate award of the 16 units 
was considered urgently necessary in view of ship delivery dates and 
production lead times involved, and that a determination had been 
made pursuant to ASPR 2~-407.9(b) (3) to award the contract on 
August 14 should this Office be unable to render its decision on your 
protest by that date. A contract for the 16 launching groups and asso- 
ciated requirements was awarded to Vickers on August 14. 

You protest the award on the principal grounds (1) that paragraph 
(1)B abrogates paragraph 10(c) rendering nonresponsive any offer 
for less than the 20 launching groups solicited in the invitation, and by 
the terms of paragraph 10(a) the Government may not make award 
on an offer which is not in conformity with the solicitation; (2) that 
by not listing any exceptions in the Buy American Certificate, Vickers 
offered domestic source end products, and since that firm did not intend 
to offer a domestic product its bid was not responsive; (3) that Vickers 
must be disqualified as nonresponsible since a preaward survey would 
show that it does not have facilities in the United States for producing 
the domestic source end products which it certified it would supply ; 
and (4) that the mistake in bid provisions of ASPR 2-406.3 are appli- 
cable only to those factors involved in arriving at the overall bid price, 
such as mistakes in quantity, materials, etc., and were not intended to 
permit correction of a mistake concerning the source of the end 
products. 

We find no proper basis on which to question the responsiveness of 
Vickers’ bid because of that firm’s failure to indicate that it proposed 
to furnish foreign end products instead of domestic products. To be 
responsive and considered for award, a bid must comply in all material 
respects with the invitation for bids. Here, the invitation permitted 
bidders to offer either domestic or foreign end products, and Vickers’ 
bid, offering a domestic source end product under the Buy American 
Certificate, was clear and not on its face contrary to that provision of 
the invitation. If Vickers had indicated in the Buy American Certifi- 
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cate that it was offering English end products, the bid would also have 
been responsive in that respect. 

Under those conditions the effect of acceptance of, or exception to, 
the Buy American clause would concern only the evaluation of the bid, 
and not its responsiveness to the invitation’s specifications or other re- 
quirements. We believe the information of record clearly supports the 
decision of the Acting Deputy Commander, Purchasing, to change 
Vickers’ bid to show in accordance with that firm’s facilities, produc- 
tion plans, and previously expressed intentions that the launching 
groups would be manufactured principally at the Vickers-Armstrong 
Elswick Works in England. We have considered all the previous deci- 
sions of our Office cited in your letters in connection with the Buy 
American Certificate, and find them to be readily distinguishable in 
material facts from the case under consideration. Here, the Vickers’ 
bid was responsive as submitted and was the lowest bid received after 
proper evaluation under the Buy American Act. In these circum- 
stances, changing the place of manufacture did not prejudice the rights 
of other bidders. Nor did the award of the contract as changed result 
in making a contract on any basis other than that obviously intended 
by the parties. 

Since we consider the change of Vickers’ bid to show the offering of 
English end products to have been authorized and proper under the 
circumstances concerned, your contention that Vickers is nonrespon- 
sible for the reason that it cannot supply a domestic source end product 
becomes academic. 

Concerning your contention that the Government could not legally 
award for less than 20 launching groups for the reason that “Para- 
graph (1)B completely abrogates the wording and the effect of para- 
graph 10(c),” such position seems incompatible with your previous 
action by which you restricted your bid to the total quantities offered. 
It is noted that in making such restriction you specifically stated “As 
allowed by STD Form 33A, Item 10(c).” While the procuring activity 
could have better stated its apparent intention in (1) B to obtain the 
total requirements which might be procured under that invitation by 
an award to only one offeror, it does not appear that you were in any 
way prejudiced or misled by (1) B into thinking that the Government 
had not reserved the right as set forth in 10(c) to award for a quantity 
less than that offered. 

We believe that your specific exception to the Government’s right to 
accept less than 20 launchers indicated your belief at the time of bid- 
ding that the last portion of 10(c), providing “AND THE GOVERN- 
MENT RESERVES THE RIGHT TO MAKE AN AWARD ON 
ANY ITEM FOR A QUANTITY LESS THAN THE QUANTITY 
OFFERED AT THE UNIT PRICES OFFERED UNLESS THE 
OFFEROR SPECIFIES OTHERWISE IN HIS OFFER,” was 
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intended to remain a material part of the invitation, and was not abro- 
gated, literally or otherwise, by (1) B. In our view the only statement in 
10(c) which was intended to be modified, and must be regarded as hav- 
ing been rendered ineffective by (1) B, was that which authorized (un- 
less otherwise provided) submission of basic bids for any quantities less 
than those specified in the invitation. Accordingly, while (1) B did not 
permit submission of basic bids on less than the total quantities 
specified, 10(c) as modified by (1)B clearly advised prospective con- 
tractors that the Government could award for lesser quantities at the 
prices offered for the total quantities unless the offeror specified other- 
wise—as you did. In this connection, it is also of some significance that 
in the telegram sent to all bidders on June 11, 1968, requesting exten- 
sion of the time for bid acceptance, attention was specifically directed 
to the provisions of paragraph 10(c). 

In view of the foregoing, we believe that the award of a contract for 
16 launching groups was not precluded by the terms of the invitation 
or of Vickers’ bid, and your protest on that ground must therefore also 
be denied. However, we are concerned that bidders wishing to offer 
different prices on lesser quantities than the specified quantities bid 
upon, could be deterred by the language of paragraph (1)B from 
offering such prices on the lesser quantities, for fear of having their 
basic bids rejected as nonresponsive, and such bidders might there- 
fore be caused to submit “all or none” bids. Since such action would 
unnecessarily reduce the competition in those situations where, as 
here, the Government’s requirements change prior to award and the 
contracts are awarded for quantities less than those quantities speci- 
fied in the invitations, we are recommending to the Secretary of the 
Navy that the provisions of paragraph (1) B be appropriately modified 
in future invitations where multiple awards would not be in the 
interest of the Government. 


[B-165043] 


Trailer Allowance—Boats—Status of Houseboat 


The authority in 87 U.S.C. 409, prescribing a mileage allowance for transporting 
a housetrailer or mobile dwelling that is used as a residence in lieu of shipping 
household goods, and the payment of an authorized dislocation allowance con- 
templating overland travel, which is reimbursed at rates fixed on the basis of 
tariffs filed with Interstate Commerce Commission, a boat used as living quarters 
does not come within the meaning and scope of the term “mobile dwelling” to 
qualify for the purpose of a trailer allowance and, accordingly, the Joint Travel 
Regulations may not be amended to authorize incident to a permanent change 
of station the payment of a trailer allowance to a member transporting a house- 
boat that is used as a residence. 


To the Secretary of the Navy, September 23, 1968: 


Reference is made to letter dated July 26, 1968, from the Assistant 
Secretary of the Navy requesting decision whether the Joint Travel 
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Regulations, Volume 1, Chapter 10, governing the payment of trailer 
allowances, may be amended to authorize the movement of a boat in- 
cident to a permanent change of station when such boat is actually used 
as living quarters. The request was assigned control No, 68-30 by the 
Department of Defense Per Diem, Travel and ‘Transportation Al- 
lowance Committee. 

The Assistant Secretary says that 37 U.S.C. 409 provides authority 
for transporting a housetrailer or mobile dwelling. Further, he says 
that although the meaning of the term “housetrailer” is quite clear, 
neither the statute nor the related hearings appear to reflect any in- 
dication of the meaning and scope of the term “mobile dwelling.” 
Therefore, he requests our decision as to whether the language of the 
statute is broad enough to permit amending the Joint Travel Regula- 
tions to authorize payment of trailer allowances for transporting a 
boat. 

The pertinent statute, 37 U.S.C. 409, provides that under regula- 
tions prescribed by the Secretaries concerned, and in lieu of trans- 
portation of baggage and household effects or payment of dislocation 
allowance, a member of the uniformed services, or in the case of 
his death his dependents, who would otherwise be entitled to trans- 
portation of baggage and household goods may transport a house- 
trailer or mobile dwelling within the continental United States, within 
Alaska, or between the continental United States and Alaska, for use as 
a residence. Paragraph M10001-1 of the Joint Travel Regulations de- 
fines housetrailer as a residence to be moved overland. 

The allowance for the movement of a housetrailer or mobile home 
was first enacted as an amendment to section 803(c) of the Career 
Compensation Act of 1949 by section 2(18) of the Career Incentive Act 
of 1955, 69 Stat. 22, which authorized an allowance of not to exceed 
20 cents per mile under regulations prescribed by the Secretary con- 
cerned. The act did not distinguish between the amount paid to mem- 
bers who transported their homes themselves and the amount paid to 
those who employed commercial movers to transport such homes. 
However, the services presently limit the rate of payment to a member 
who transports his own housetrailer or mobile home to 11 cents a mile 
(paragraph M10006, Joint Travel Regulations). 

Subsequent amendments continued the maximum rate of 20 cents 
per mile in the event the member himself transports the trailer and in- 
creased the commercial rate ceiling to 36 cents (Public Law 87-874, act 
of October 4, 1961, 75 Stat. 804), then to 51 cents (Public Law 88-406, 
act of August 7, 1964, 78 Stat. 383) and finally to 74 cents, which is 
the current law (Public Law 90-246, act of January 2, 1968, 81 Stat. 
782). Thus, while the statute authorizes the movement of a housetrailer 
or a “mobile dwelling,” payment of the allowance is on a mileage basis 
which contemplates overland travel. 
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The legislative history of the basic law and subsequent amendments 
shows that the purpose of the trailer allowance provisions was to au- 
thorize the Secretaries to prescribe appropriate regulations to provide 
a mileage allowance to a member who transports his trailer or mobile 
dwelling for use as a residence in lieu of shipping his household goods 
and payment of authorized dislocation allowance. It was believed that 
the cost to the Government would be much less by awarding the mileage 
allowance than it would be by payment of a dislocation allowance and 
shipping the member’s household effects by private carrier under the 
prescribed limitations. See S. Rept. No. 125, 84th Cong., 1st sess., to 
accompany H.R. 4720, which became the Career Incentive Act of 
1955. Also, it shows that the increases in trailer allowance have to a 
great extent been determined on the basis of the rates charged by car- 
riers for movement of mobile homes and housetrailers as published in 
the tariffs filed with the Interstate Commerce Commission. See S. Rept. 
No, 1189, 88th Cong., 2d sess., to accompany H.R. 8954, which became 
Public Law 88-406, act of August 7, 1964. It is our understanding that 
these tariffs would not have included boats since boats have a separate 
classification rating in the tariff. 

The Administrative Expenses Act of 1946, as amended by the act of 
February 12, 1958, Public Law 85-326, 72 Stat. 14, and the act of 
October 9, 1962, Public Law 87-776, 76 Stat. 777 (5 U.S.C. 5724), also 
provides for payment of mileage allowance to civilian employees of 
the Government for movement of a trailer and is patterned after the 
provisions enacted in the Career Incentive Act of 1955 for the benefit 
of military personnel. 

The legislative history of 5 U.S.C. 5724 shows that the housetrailers 
and mobile dwellings under consideration were those transported 
overland. See H. Rept. No. 1285, 85th Cong., 2d sess., to accompany 
S. 1408, which became Public Law 85-326. 

Section 1.2(g) Circular No. A—56, Revised, October 12, 1966, pro- 
mulgated by the Executive Office of the President, Bureau of the 
Budget, pursuant to that act states the term “House Trailer” means all 
types of mobile dwellings constructed for use as residences and de- 
signed to be moved overland, either by being self-propelled or towed. 
We believe this definition appropriately describes the types of dwell- 
ings for the movement of which the trailer allowance was intended, 
both for civilian employees and members of the uniformed services. 
Section 9 of those regulations provides for the computation of dis- 
tances based on standard highway mileage guides. 

Thus, the regulations governing both military and civilian per- 
sonnel have long construed mobile dwelling to mean a residence de- 
signed to be moved overland and not a boat designed to travel and 
be used on water. 
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There has not been overlooked decisions of the courts in which house- 
boats were considered mobile homes for certain purposes. /n re Bell, 
181 F. Supp. 387 and /nter-Ocean Casualty Co. v. Warfield, 292 S.W. 
129. However, the legislative histories of the trailer allowance statutes 
indicate that these allowances were authorized to reimburse a member 
or civilian employee for an overland movement (except in the case of 
a movement between the 48 States and Alaska) of his trailer or mobile 
home when transferred from one station to another, whether the unit 
is moved by himself or by a commercial transporter. 

As stated above, the maximum rates authorized by Congress for 
transporting a trailer or mobile home have been fixed on the basis of 
tariffs filed by transporters with the Interstate Commerce Commis- 
sion for overland movements and it is our understanding that these 
tariffs are not applicable to the movement of boats. Therefore, con- 
sidering the purpose for which the statutes were enacted and since 
there is nothing in section 409 or the legislative history of the statutes 
from which it was derived to indicate any intent that it was to be 
applicable to boats, it is our view that under the law as presently 
constituted a boat would not qualify as a mobile dwelling for the pur- 
pose of trailer allowance. 

Accordingly, the question is answered in the negative. 


[B-165144] 


Compensation—Periodic Step-Increases—Quality Increase Effect 


In accordance with the Civil Service Commission instruction giving effect to 
5 U.S.C. 5335(a), which prescribes a waiting period of 156 weeks in step 7 
before an employee may be advanced to step 8 of his grade, and to section 5336(b), 
which provides that a quality increase is not an equivalent increase in pay within 
the meaning of section 5335(a), an employee advanced on January 2, 1966 to 
step 6 of grade GS-13, upon receiving a quality increase on July 3, 1966 to step 7, 
not having received an equivalent increase does not start a new waiting period 
to qualify for step 8. However, the employee is required to serve, not the 104 
weeks waiting period prescribed for step 6, but the 156 weeks prescribed for 
step 7, which period runs from January 2, 1966, the date of his advancement to 
step 6. 

To Lamar F. Graves, Department of the Army, September 23, 


1968: 

Reference is made to your letter of August 16, 1968, requesting 
reconsideration of our settlement which disallowed your claim for 
additional compensation as an employee of the Department of the 
Army. 

The records show that you were advanced to step 6 of grade GS-13 
on January 2, 1966, and that you received a quality increase to step 7 
of grade GS-13 effective July 3, 1966. You believe you should have 
been advanced to step 8 of grade GS-13 following the completion of 
104 calendar weeks of service since January 2, 1966, on the ground 
that 5 U.S.C. 5336 provides that a quality increase is in addition to 








Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 151 


step-increases under 5 U.S.C. 5335 and is not an equivalent increase in 
pay within the meaning of that section. You contend that the Civil 


Service Commission instruction in subchapter 4, paragraph 4-12e, of 
chapter 531, Federal Personnel Manual, requiring you to serve an 
additional 52 weeks before being advanced to step 8 because the quality 
increase placed you in step 7, is an erroneous interpretation of the 
law. 


The required waiting periods for step increase purposes are set 
forth in 5 U.S.C. 5335 (a) as follows: 


An employee paid on an annual basis, and occupying a permanent position 
within the scope of the General Schedule, who has not reached the maximum 
rate of pay for the grade in which his position is placed, shall be advanced in 


pay successively to the next higher rate within the grade at the beginning of 
the next pay period following the completion of— 


(1) each 52 calendar weeks of service in pay rates 1, 2, and 3; 
(2) each 104 calendar weeks of service in pay rates 4, 5, and 6; or 
(3) each 156 calendar weeks of service in pay rates 7, 8, and 9; 


subject to the following conditions: 


(A) the employee did not receive an equivalent increase in pay from 
any cause during that period ; and 

(B) the work of the employee, except a hearing examiner appointed under 
section 3105 of this title, is of an ——_ level of competence as deter- 
mined by the head of the agency. 


The following detailed pertinent instruction of the Civil Service 
Commission concerning the waiting period for a within-grade increase 


of an employee who has received a quality increase appears in Book 531 
of Federal Personnel Manual Supplement 990-2 : 


§4-12 QUALITY INCREASES 


e. Relation to regular within-grade increase. Quality increases are in addition 
to regular within-grade increases and are not considered to be equivalent 
increases in compensation. This means that an employee who receives a quality 
increase does not thereby start a new waiting period to meet the time require- 
ments for a regular within-grade increase. The following examples illustrate this 
point : 

* + * i od * * 

(2) A quality increase is given to an employee in the third rate of his 
grade who has completed 40 weeks of creditable service toward an increase 
to the fourth rate, After the quality increase places him in the fourth rate, 
which is in a higher waiting-period category, he will require only 64 weeks 
more of creditable service to complete the 104-week waiting-period require- 
ment for advancement to the fifth rate. 


It is a rule of statutory construction that the intent of Congress as 
expressed in any part of a statute must be gathered from the reading 
of the statute as a whole. Sections 5335 and 5336 of Title 5 were derived 
from section 603, Public Law 87-793, and must be construed together. 
Section 5335 (a) requires a waiting period of 156 weeks in step 7 before 
an employee may be advanced to step 8; section 5336(b) provides that 
a quality increase is not an equivalent increase in pay within the 
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meaning of 5 U.S.C. 5335(a). The instructions of the Civil Service 
Commission give effect to both sections by providing that an employee 
who is advanced to step 7 by a quality increase may be advanced to 
step 8 following 156 weeks of service after his advancement to step 6. 
This appears to be in line with the intent of Congress. See page 9 of 
S. Rept. No. 2120 on H.R. 7927, which became Public Law 87-793, 
wherein reference is made to quality increases as being “speeded-up 
within-grade increases.” Accordingly, we find no basis for disagree- 
ing with the view of the Civil Service Commission which is specifically 
charged by law with regulating in the area of quality increases. 

We note that since you are required to serve a period of 156 weeks 
following your last equivalent increase in pay on January 2, 1966, 
you will not be eligible for advancement to step 8 until January 
(approx.) 1969. However, if you had not received a quality increase 
you would not have been eligible for that within-grade increase until 
January (approx.) 1971. 

For the foregoing reasons, the disallowance of your claim must be 
sustained. 


[B-164701] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Leave Without Pay From Civilian Employment 


A retired Regular Air Force officer employed as a civilian with the Federal 
Government and subject to retired pay reduction pursuant to 5 U.S.C. 5582, who 
is in a leave-without-pay (LWOP) status for a 12-day period—Monday, August 7 
through Friday, August 18, 1967—is entitled to full military retired pay for the 
Saturday and Sunday occurring within the LWOP period during which the 
officer is not entitled to civilian compensation. However, the officer’s retired pay 
is subject to reduction for the Saturdays and Sundays, August 5, 6, 19, and 20, 
1967, occurring before and after the LWOP period, days that stand alone and 
do not involve any loss of civilian compensation and which fall within “the full 
Sate period” of permanent civilian employment prescribed by 5 U.S.C. 
5532 (b). 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Leave Without Pay From Civilian Employment 


A retired Regular Air Force officer employed as a civilian for the “full calendar 
period” May 7, 1966, to April 14, 1967, during which time he is subject to a reduc- 
tion in retired pay pursuant to 5 U.S.C. 55382, who is in a leave-without-pay 
(LWOP) status 1 hour on Friday, October 28, and on the following Monday, 
October 31, is not entitled to full retired pay for the intervening Saturday and 
Sunday, the officer having received 7 hours civilian compensation for Friday is 
considered to have been in receipt of civilian compensation for the day, thus 
subjecting him to reduction in retired pay pursuant to 5 U.S.C. 5532(b), and 
his LWOP status commencing the following Monday, he is not entitled to full 
retired pay for the Saturday and Sunday that do not fall within a LWOP period. 


Pay—Retired—tThirty-first Day of the Month—Leave-Without-Pay 
From Civilian Employment 


A leave-without-pay (LWOP) status on the 31st day of October 1967 does not 
entitle a retired Regular Air Force officer employed as a civilian and subject 
to a reduction in retired pay pursuant to 5 U.S.C, 5582, to an additional amount 
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of retired pay. Military retired pay accrues on a monthly basis, computed as if 
each month had 30 days and no retired pay accrues on the 3lst day of any 
month. Therefore, the officer accrued a full month’s retired pay for the month 
of October, whether or not he was in a LWOP status from his civilian Federal 
position on the 31st of October. 

Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Leave Without Pay From Civilian Employment 


Under the rule that the retired pay of a retired Regular officer is not subject 
to reduction under 5 U.S.C. 5532 for absences from his Federal civilian position on 
the Saturdays and Sundays that occur within a leave-without-pay (LWOP) 
period, no loss of compensation being involved, a retired Regular Air Force 
officer who is absent in a LWOP status on four separate occasions from the 
civilian position he occupied from May 7, 1966, through April 13, 1967—con- 
sidered a “full calendar period” within the phrase contained in 5 U.S.C. 5532(a)— 
is only entitled to full retired pay for the Saturday and Sunday that occurred 
within one of the LWOP periods, and no adjustment of retired pay is required 
for the Saturdays and Sundays that occurred before and after the other LWOP 
periods, 

To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 


September 24, 1968: 


Further reference is made to your letter of June 4, 1968, requesting an 
advance decision as to the propriety of payment on two vouchers (en- 
closures 1 and 6 received with your letter) covering proposed adjust- 
ments in the retired pay of two retired Air Force officers during periods 
they were in a leave-without-pay status from their civilian Federal 
employment. The submission was assigned Air Force Request No. 
DO-AF-1005 by the Department of Defense Military Pay and Allow- 
ance Committee. 

Retirement orders dated June 16, 1967, show that Lieutenant 
Colonel James H. Martin, Jr., United States Air Force, FR 5 1093, was 
retired as an officer of the Regular Air Force effective July 1, 1967. 
It appears that on July 5, 1967, he became a permanent civilian Federal 
employee thereby bringing his military retired pay status within the 
purview of the reduction in retired pay provisions contained in 5 
U.S.C. 5532. Your letter indicates that he is currently so employed. 

It is reported that he was in a leave-without-pay status from Mon- 
day, August 7 to Friday, August 18, 1967, inclusive. This period of 
leave without pay as a civilian Federal employee consisted of 10 regu- 
lar workdays, Monday, August 7 through Friday, August 18, and two 
intervening nonworkdays, Saturday and Sunday, August 12 and 13, 
1967, respectively. It is further reported that his military retired pay 
account has been adjusted so as to allow him full military retired pay 
(no reduction under 5 U.S.C. 5532) for the entire 12-day period 
August 7 to 18, 1967, inclusive. 

It is stated that Colonel Martin claims that since his last regular 
workday of duty as a civilian Federal employee preceding the period 
of his leave without pay was Friday, August 4, 1967, and his next 
regular workday of duty was Monday, August 21 “he should receive 
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an additional refund for the Saturdays and Sundays before and after 
his LWOP period.” The first voucher (enclosure No. 1) is stated in 
his favor in the amount of $31.48, representing refund of retired pay 
(difference between the amount of reduced retired pay and the full 
amount of retired pay due him if the reduction provisions of 5 U.S.C. 
5532 are not applicable) for four nonworkdays, namely, Saturday and 
Sunday, August 5 and 6, and Saturday and Sunday, August 19 and 20, 
1967. 

In connection with Colonel Martin’s contention you make reference 
to the decision of this Office dated November 5, 1964, 44 Comp. Gen. 
266. That decision was rendered in response to several questions pre- 
sented in Department of Defense Military Pay and Allowance Com- 
mittee Action No. 349 concerning the implementation of the Dual 
Compensation Act approved August 19, 1964, Public Law 88-448, 78 
Stat. 484, which became effective December 1, 1964. The pertinent pro- 
visions of that act are now codified in sections 5531 and 5532, Title 5, 
United States Code (see Public Law 89-554, September 6, 1966, 80 
Stat. 482, 483). 

Question 2 presented in Committee Action No. 349 was as follows: 


2. Is a retired Regular officer who is entitled to reduced retired pay under 
PL 88-448, by reason of full time civilian employment, entitled to full retired 
pay for days he is in a leave-without-pay status from his civilian position? 


The quotation which follows was the answer made to that question 
(see 44 Comp. Gen. at pages 268 and 269) : 


Concerning question 2, it has been considered that a period during which a 
civilian officer or employee is in a nonpay status in his civilian office or position 
does not constitute a factor for consideration in determining the applicability of 
the dual compensation limitation prescribed by section 212 of the Economy Act 
of June 30, 1982. See 12 Comp. Gen. 448; 15 id. 706, 709. While it is possible to 
construe subsections 201(a) and (d) of Public Law 88-448 as requiring a differ- 
ent conclusion, it is our view that the statutory provisions should be so construed 
only if the legislative history thereof is so clear to that effect as to leave no room 
for doubt concerning the legislative intent. It is understood that in using the 
words “the full calendar period” the persons who drafted the then proposed 
legislation had in mind the inclusion of Saturdays and Sundays. Since we have 
been unable to find any specific evidence in the legislative history of Public 
Law 88-448, or otherwise, of an intent by Congress to withhold retired or retire- 
ment pay for any period an officer or employee on a full-time basis is in a nonpay 
status on workdays in his civilian office or position, the conclusion appears war- 
ranted that no deduction in retired pay or retirement pay is required under 
subsection 201(a) for any day on which a full-time employee is in a leave-without 
pay status (for the entire day) and therefore receives no salary for that day. 
Question 2 is answered accordingly. 


You state (in paragraph 4 of your letter) that: 


* * * The implication in this Decision is that only those days for which a 
full-time civilian employee is normally paid and for which he loses pay because 
of his LWOP status are days of full entitlement to retired pay. We question, 
however, whether the principle cited in this Decision was intended to apply 
in cases of non-work days which fall entirely within an extended period of 
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With respect to the issue thus raised you call specific attention to 
decision of August 19, 1948, 28 Comp. Gen. 103, a case involving the 
dual compensation restrictions prescribed in section 212 of the Econ- 
omy Act of June 30, 1932, ch. 314, 47 Stat. 406, 5 U.S.C. 59a (now 5 
U.S.C. 5533). In that case a retired commissioned officer of the Army 
of the United States was engaged in 1946 as a full-time civilian Fed- 
eral employee. He resigned effective November 21, 1947. He was re- 
ported as having been on leave without pay from his Federal civilian 
employment on several occasions and the question arose as to the cor- 
rect manner of adjusting his retired pay account where, for example, 
he had been in a leave-without-pay status from Monday, May 5, 1947, 
continuously through Monday, May 12, 1947, and also where he had 
been on leave without pay for one day only on Friday, October 24, 
1947, 

It was pointed out in the decision of August 19, 1948, that shortly 
after enactment of section 212 of the 1932 law “the rule was estab- 
lished” that such statutory provisions “did not preclude a permanent 
full-time employee from receiving his retired pay without deduction 
for periods of absence from his civilian position in a non-pay status” ; 
that such rule has reference only to those cases “where an employee, 
because of his absence from duty on a day when he otherwise is re- 
quired to work, is carried in a non-pay status for that day”; and that 
the basis for such rule is that “since under those circumstances, the 
compensation prescribed for the civilian position actually is reduced 
by the loss of civilian pay on account of absence from duty, there is 
no legal objection to the receipt of retired pay for such day.” 

It was further pointed out in that same decision that : 

* * * while Saturdays and Sundays generally are not included in the salary 
computation, they are not days of absence in a non-pay status such as con- 
templated by the rule first stated above. In other words, there generally is no 
absence from duty on those days and neither is there any loss of compensation. 
Furthermore, there can be little doubt but that a civilian employee appointed 
on other than an intermittent basis is, in fact, the incumbent of the position to 
which appointed for the duration of his tenure of employment, including all 
non-work days occurring within such period. Hence, Saturdays and Sundays, 
standing alone, are not within the above-mentioned rule authorizing payment 
of retired pay on days of absence in a non-pay status. 

As quoted in your letter, it was held in the decision of August 19, 
1948 : 

However, where such days fall entirely within a period of leave without pay 
and become, as it were, an integral portion of the period of leave without pay, 
retired pay is authorized therefor in the same manner as is authorized for the 
associated days of leave without pay. On the other hand, where the Saturdays 
and Sundays are not within a period of leave without pay, that is, where they 
merely precede or follow absence from duty without pay, or in the situation 
where the Saturdays and Sundays fall within the period of employment and 
are not connected with periods of absence without pay, no retired pay is au- 
thorized. Applying such rule to the situation presented in your letter where, in 


one instance, leave without pay is authorized from Monday through the next 
following Monday and, in the other instance, leave without pay is authorized 
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for Friday only, it is seen that, in the first case, retired pay is payable for the 
entire period, whereas, in the second case, retired pay is payable for Friday only. 


Decisions of March 8, 1955, 34 Comp. Gen. 429, and April 18, 1957, 
36 Comp. Gen. 723, cited in your letter, are to the same effect reflecting 
the conclusions reached in the decision of August 19, 1948, 28 Comp. 
Gen. 103. 

Your question as to Colonel Martin’s claim for payment of full re- 
tired pay for Saturdays and Sundays, August 5 and 6 and August 19 
and 20, 1967, is as follows: 

May the rule of 28 Comp. Gen. 103 applied in the cited decisions under the prior 
act be applied under the current law as to non-work days of 5, 6, 12, 13, 19 and 
20 August 1967 (Saturdays and Sundays which occur, before, within and after 
periods of LWOP time) ? 

With certain exceptions which do not seem to be applicable in the 
present instance the pay period of a permanent civilian employee of 
the Federal Government covers, generally, two administrative work- 
weeks. Each basic workweek consists of 40 hours work scheduled on 
5 days, Monday through Friday, inclusive, with Saturday and Sunday 
as nonworkdays. See 5 U.S.C. 5504(a), (b), and 6101. 

Subsection (a) of section 5532, Title 5, U.S. Code, provides: 

(a) For the purpose of this section “period for which he receives pay” means 
the full calendar period for which a retired officer of a regular component of 
a uniformed service receives the pay of a position when employed on a full- 


time basis, but only the days for which he actually receives that pay when 
employed on a part-time or intermittent basis. [Italic supplied.] 


Subsection (b) of section 5532 provides in part: 


(b) A retired officer of a regular component of a uniformed service who holds 
a position is entitled to receive the full pay of the position, but during the period 
for which he receives pay, his retired or retirement pay shall be reduced to an 
annual rate equal to the first $2,000 of the retired or retirement pay plus one- 
half of the remainder, ifany. * * * [Italic supplied.] 


Under the specific statutory provisions above quoted, the retired 
pay of a retired officer of a Regular component of a uniformed service 
who holds a civilian position in the Federal Government is required to 
be reduced in accordance with the formula therein prescribed “during 
the period for which he receives pay.” When such an officer is employed 
on a full-time basis the reduction in his retired pay is required to be 
made for “the full calendar period” for which he receives the pay of 
such civilian employment. 

No reduction in retired pay is required as to any “calendar period” 
during which by reason of absence in a leave-without-pay status 
from his civilian Federal position the retired officer concerned is not 
entitled to receive civilian pay. Saturday and Sunday nonworkdays 
and holidays that do not involve any loss of civilian pay and which 
fall within “the full calendar period” of permanent civilian Federal 
employment are days for which such retired officer’s retired pay is re- 
quired to be reduced as prescribed in section 5532(b). 
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It will be seen, therefore, that the rule stated in the decision of 
August 19, 1948, 28 Comp. Gen. 103, was not modified or affected in any 
way by the answer to question 2 in the decision of November 5, 1964, 
44 Comp. Gen. 266. Applying that rule to the facts and circumstances 
presented in Colonel Martin’s case the conclusion is required that he 
is not entitled to payment of full retired pay for the Saturdays and 
Sundays (civilian nonworkdays) August 5 and 6, and August 19 
and 20, 1967, preceding and following, respectively, the 12 calendar 
day period that he was on leave without pay August 7 to 18, 1967, 
inclusive. The question relating to Colonel Martin is answered 
accordingly. 

The other officer referred to in your letter is Major Ellis C. Baker, 
Jr., USAF, Retired, FR 1 5468, who was retired as a Regular Air 
Force officer effective April 1, 1964. He entered civilian Federal em- 
ployment on a full-time basis on May 7, 1966, and he resigned from 
such employment effective April 14, 1967. Consequently, the phrase 
“the full calendar period” contained in 5 U.S.C. 5532(a) has reference, 
in his case, to the full calendar period commencing May 7, 1966, and 
ending April 13, 1967. 

It is stated that Major Baker was in a Jeave-without-pay status dur- 
ing the following periods: 

28 October (1 hour) through 6 November 1966 (including 31 October, Monday, 
Saturdays and Sundays, 29-30 October and 5-6 November 1966); 10 January 
(2 hours) through 13 January 1967 (4 hours) ; 7 February through 12 Febru- 
ary 1967 (4 hours on 10 February and including Saturday and Sunday, 11-12 


February) ; and 11 March through 24 March 1967 (2 hours) including Saturdays 
and Sundays 11-12 March and 18-19 March. 


It is further reported that he has been allowed full retired pay for 
the following days when, it is said, he was in a leave-without-pay status 
from his civilian Federal position : 


Saturday and Sunday, October 29 and 30, 1966; Tuesday through Friday, Novem- 
ber 1 to 4, 1966; Wednesday and Thursday, January 11 and 12, 1967; Tuesday 
through Thursday, February 7, 8, and 9, 1967; Monday through Friday, March 13 
to 17, 1967; and Monday through Thursday, March 20 to 23, 1967. 


In the circumstances above shown you present the following three 
questions relating to Major Baker: 


(1) May the rule of 28 Comp, Gen, 103 applied in the cited decisions under the 
prior act be applied under the current law as to non-work days of 29-30 Octo- 
ber, 5-6 November 1966, 14-15 January, 11-12 February, 11-12 March, 18-19 
March and 25-26 March 1967 (Saturdays and Sundays which occur before, 
within and after periods of full or partial LWOP time)? 

(2) Whether or not the fact that Friday, 28 October, Tuesday, 10 January, 
Friday, 18 January, Friday, 10 February, and Friday, 24 March are partial 
LWOP dates only (which by B-155248 are days of reduced retired pay because 
civilian pay was received for part of the day) affects the application of the 
rule stated in 28 Comp Gen 108 (if otherwise decided to be applicable on Satur- 
days and Sundays) ? 

(3) Would member be entitled to a full day of retired pay for LWOP status 
on 31 st day of October (Monday) ? 
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Major Baker was on leave without pay for 1 hour only on Friday, 
October 28, 1966. It is presumed that he received his full civilian salary 
for that day less 1 hour’s pay. Hence, he may not be considered as 
not having been in receipt of civilian pay on Friday, October 28, 1966, 
so as to be exempted from the reduction in retired pay prescribed in 
5 U.S.C. 5532(b). Inasmuch as he was in receipt of civilian pay on 
Friday, October 28, 1966, and therefore subject to reduction of retired 
pay for that day his leave-without-pay status for purposes of being 
exempt from the reduction in retired pay provisions of 5 U.S.C. 
5532(b) must be viewed as having commenced not earlier than Mon- 
day, October 31, 1966. Accordingly, he was not entitled to receive full 
retired pay for Saturday and Sunday, October 29 and 30, 1966, and 
the refund stated to have been made to him representing the difference 
between full and reduced retired pay for those 2 days was improper. 

Military retired pay accrues on a monthly basis. Note 10 U.S.C. 
1401, 3991 and 8991. Monthly compensation (including retired pay) is 
computed as if each month had 30 days. No compensation (and no 
retired pay) accrues on the 31st day of any month. Since a full month’s 
retired pay (at the reduced rate prescribed in 5 U.S.C. 5532(b) ) 
accrued to Major Baker for the month of October 1966, no additional 
amount of retired pay is due him for October 31, 1966, irrespective of 
whether he was or was not in a leave-without-pay status from his 
civilian Federal position on that date. 

Under the rules above outlined, Major Baker is not entitled to full 
(nonreduced) retired pay for Saturday and Sunday, November 5 
and 6, 1966 ; Saturday and Sunday, January 14 and 15, 1967; Saturday 
and Sunday, February 11 and 12, 1967; Saturday and Sunday, March 
11 and 12, 1967; or Saturday and Sunday, March 25 and 26, 1967, He 
is entitled, however, to full retired pay for Saturday and Sunday, 
March 18 and 19, 1967. The three questions relating to Major Baker are 
answered accordingly. 

The payment proposed on the vouchers submitted would not be 
proper and the vouchers therefore will be retained here. 


[B-164852] 
Bidders—Qualifications—Experience—Certification Requirements 


The failure to submit with the low bid for the construction of a Government 
building, the required certificate of competency relating to the experience of the 
proposed installer of the air-conditioning equipment is not fatal to the considera- 
tion of the bid under an invitation that did not make the furnishing of the 
certificate a material requirement or provide that the failure to submit the 
certificate with the bid would require rejection of the bid as nonresponsive. The 
certificate intended to facilitate the Government’s determination of bidder 
responsibility and not intended for the listing of subcontractors, the submission 
of the certificate of competency for the subcontractor who will install the air- 
conditioning equipment after bid opening but prior to award does not require 
rejection of the low bid as nonresponsive. 
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Bidders—Qualifications—Experience—Subcontractors 


The submission with a bid for the construction of a Government building of a 
certificate of competency certifying to the required experience of the subcon- 
tractor who will install the air-conditioning equipment does not place the prime 
contractor at a competitive disadvantage because bids from subcontractors 
accompanied by the certificate were priced higher than those that were not. 
The certificate relating to the responsibility of the subcontractor, a bidder who 
puts together a bid without knowing whether a prospective subcontractor whose 
bid has been used in the computation of his bid has or has not the required 
qualifications runs the risk of discovering later that he may have to utilize 
another subcontractor that can qualify but whose price is higher. 


To the Mishara Construction Company, Inc., September 25, 1968: 
Further reference is made to your letter of July 10, 1968, protesting 
against the award of contract No. GS-01B-PCC-0755 to A. P. 
Whitaker & Sons, Inc. (Whitaker), for construction of the Social 
Security Administration District Office Building, Littleton, New 
Hampshire. 
The following bids on this project were opened on June 28, 1968: 


S & S Builders, Inc. $95, 406 
A. P. Whitaker & Sons, Inc. 115, 400 
Mishara Construction Company, Inc. 117, 478 
Clinton Clough 124, 876 


Neither the low bidder nor the next lowest bidder had furnished 
with its bid a certificate of competency as required by paragraph 2 
of the Special Conditions, which reads as follows: 


a. The bidder shall furnish with his bid the following certification completed 
by the individual or firm who will install the air-conditioning equipment. 

“I certify that (name of firm or individual) has had at least three years’ 
successful experience in the installation and servicing of air-conditioning equip- 
ment and has installed on at least two prior projects air-conditioning equipment 
for systems with a rated capacity of not less than 40% of the total capacity 
specified for this project and with at least one refrigerating machine of a capac- 
ity of not less than 25% of the largest single refrigerating machine specified for 
this project, all of which have performed satisfactorily for a period of not less 
than one year prior to the date of bid opening for this project. 


b. The bid may be rejected if the bidder fails to furnish the required certifi- 
cation from the individual or firm who will install the air-conditioning equipment, 
or if such named individual or firm has established on former jobs, either Govern- 
ment, municipal, or commercial, a record for unsatisfactory installation of air- 
conditioning equipment or has repeatedly failed to complete contracts awarded 
to him within the contract time. 

ce. A list of the prior installations to which the certification has reference, 
together with the names and addresses of the buildings, the names of the owners 
or managers thereof, and any other relevant information required by the con- 
tracting officer, shall be submitted promptly upon request. Notwithstanding any 
other provision in this contract, the Government shall have the right (in addition 
to any other legal rights and remedies) to disapprove, at any time, the individual 
or firm named in the bid for installation of air-conditioning equipment if the 
contracting officer finds any statement in the certification to be false or at variance 
with the facts. 
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The low bidder alleged that a mistake had been made in the prepara- 
tion of its bid and was granted permission to withdraw the bid. 

In response to an inquiry about the certification, A. P. Whitaker & 
Sons, Inc., submitted the necessary certification by Griani Piping 
Company, Inc., under covering letter of June 28, 1968, which stated 
that Griani Piping Company, Inc., would perform the air-conditioning 
work should the contract be awarded to Whitaker. 

In your letter of July 10, 1968, you contend that any bid which is 
not accompanied by the certification is nonresponsive and must be 
rejected. You also state that having based your bid on the quotation 
from an air-conditioning subcontractor who had furnished the cer- 
tification, and having submitted the certification with your bid, you 
were placed at a competitive disadvantage as compared to those bid- 
ders who had not similarly complied with the requirement to furnish 
the certification with the bid. Also, you contend that the requirement 
for certification as to air-conditioning experience and qualifications 
is a material part of the bid itself and, therefore, may not be furnished 
after bid opening. You also allege that the purpose of the certification 
was to prevent bid shopping and you cite our decision 47 Comp. Gen. 
644, May 14, 1968, which held that a bid properly was rejected as non- 
responsive for failure to list the proposed subcontractors. 

Where an invitation for bids requires that something which is 
material to the bid be submitted with the bid and informs the bidders 
that failure to comply will result in rejection of the bid, a noncomply- 
ing bid is nonresponsive and may not be accepted. 36 Comp. Gen. 376; 
43 id. 206. That rule applies, however, where the requirement for ma- 
terial supplemental to the bid proper bears upon bid responsiveness ; 
but where the supplemental material is intended for use in determin- 
ing the bidder’s responsibility, it may be changed or provided sub- 
sequent to bid opening without prejudice to consideration of the bid 
even where the invitation warns that failure to conform may result in 
bid rejection. 41 Comp. Gen. 106, 108. This exception to the rule was 
applied in 39 Comp. Gen. 247 where a requirement for submission of a 
list of subcontractors was intended for use in evaluating a contractor’s 
ability to perform, i.e., his responsibility, and it was, therefore, held 
that the low bidder’s submission of the list after bid opening did not 
render the bid unacceptable. In 39 Comp. Gen. 655, the invitation 
required bidders to submit with the bid a plan drawing of the aircraft 
the bidder proposed to use, The low bid was deemed acceptable even 
though the bidder, after bid opening, decided to use an L-1049 rather 


than a DC-6B. Similarly, in 39 Comp. Gen. 881, where bidders were 
required to submit with the bid an affidavit as to affiliates which was to 
be used in determining the bidder’s responsibility, it was held that a 
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failure to submit the affidavit with the bid was a minor informality not 
affecting the substance of the bids and could, therefore, be waived. 

In the instant case the requirement for submission of a certification 
by the installer of the equipment as to its successful experience in in- 
stalling comparable air-conditioning equipment is intended only to 
facilitate the Government’s determination of the bidder’s responsibil- 
ity. Hence, the failure to submit the certification with the bid was not 
fatal to consideration of the bid of Whitaker. 

We do not agree with your contention that a bidder who submits the 
certification with his bid is at a disadvantage because bids received 
from subcontractors accompanied by the certification were consider- 
ably higher than the bids received without the certification. As stated 
above, the certification relates to the responsibility of the subcontrac- 
tor. Thus, if a bidder puts together his bid without knowing whether 
the prospective subcontractor, whose price has been used in the compu- 
tation of the bid, has or does not have the required qualifications he 
runs a risk of discovering later that he may have to utilize another 
subcontractor who does, in fact, have the qualifications but whose 
price is higher. In these circumstances it appears that a low bid based 
upon a bid from a nonresponsible subcontractor would not be advan- 
tageous to a bidder. 

Your contention that the certification is a bidding requirement rather 
than a performance requirement is without merit. The invitation did 
not make the furnishing of the certification a material requirement; 
neither did it contain a statement that failure to submit the certifica- 
tion with the bid would require rejection of the bid as nonresponsive. 
Since the certification was required solely for the purpose of determin- 
ing responsibility it properly could be furnished after bid opening 
and before award. In that connection, the General Services Adminis- 
tration reports that it does not require the proposed subcontractors 
to be listed for contracts not estimated to exceed $150,000 in order to 
prevent bid shopping. In this case, therefore, the invitation did not re- 
quire such subcontractor listing and, consequently, our decision of 
May 14, 1968, 47 Comp. Gen. 644, cited by you is not applicable. That 
case involved a bidding requirement which constituted a material part 
of a bid and thus went to the responsiveness of the bid rather than the 
responsibility of the bidder. 

In view of the foregoing your protest is denied. 


[B-165196] 


States—Recreational Projects—Purchase of Land Reimbursement 


The conveyance of land purchased by the State of Kentucky from General Serv- 
ices Administration for recreational purposes pursuant to the authority in 50 
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U.S.C. 1622(h), which provides for the sale of land at 50 percent of its fair 
value and for its reversion to the Government in the event the land is not used 
for the purpose of the conveyance is not a grant of Federal funds precluding 
reimbursement to the State of 75 percent of the cost of the project under the 
terms of the Federal Aid in Wildlife Restoration Act of 1987—a project approved 
by the Secretary of the Interior—and the fact that the land was purchased for 
less than its “fair value” does not prohibit reimbursement, the purchase price 
paid for the land constituting the cost of the project. 


To the Secretary of the Interior, September 25, 1968: 


Letter dated September 3, 1968, from the Deputy Assistant Secre- 
tary of the Interior requests a decision as to the propriety of certifying 
for payment a voucher in favor of the Treasurer, State of Kentucky, 
in the amount of $118,837.50. 

The pertinent facts and circumstances giving rise to the request for 
decision, as disclosed by the Deputy Assistant Secretary’s letter, are 
set forth below. 

The voucher results from a wildlife-restoration project approved by 
the Secretary of the Interior on July 25, 1966, for the State of Ken- 
tucky, under the terms of the Federal Aid in Wildlife Restoration Act 
of 1937, commonly known as the Pittman-Robertson Act, 50 Stat. 917, 
as amended, 16 U.S.C. 669 et seg. The project, identified as W-44-L 1 
under contract number 14—16-0004-757, involved the purchase by the 
State of land for recreational purposes from the General Services 
Administration. Under the terms of 50 U.S.C. App. 1622(h), such land 
for recreational purposes may be sold to a State “at a price equal to 
50 per centum of the fair value of the property conveyed, based on the 
highest and best use of the property at the time it is offered for dis- 
posal, regardless of its former character or use, as determined by the 
Administrator [of General Services].” This statute also provides that 
the property shall be used for the purpose for which it was conveyed 
for a period of not less than 20 years, or it may revert at the option 
of the United States. The acquisition was accomplished by the State 
of Kentucky in which title now vests. { 

The cost to the State of the land (and the project), as indicated by 
the voucher, was $158,450. The State now seeks reimbursement under 
the said Federal Aid in Wildlife Restoration Act at the rate of 75 per 
centum of the cost of the project, or $118,837.50. The referenced act 
provides in 16 U.S.C. 669e that the Federal portion of a wildlife- 
restoration project approved thereunder shall not exceed 75 per centum 
of the total estimated cost thereof; and, 16 U.S.C. 669f generally con- 
templates reimbursement payments by the Government. 

The General Services Administration has raised the question of the 
propriety of payment on the basis of the holding in our decision of 
July 28, 1967, 47 Comp. Gen, 81, dealing with the use of the same 
“matching money” for Federal grants from two different agencies. 
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The Deputy Assistant Secretary states that your Department does 
not believe that that ruling governs the present situation. He states 
that it is felt that the conveyance of the land to Kentucky at 50 per 
centum of the fair value, provided for by statute and subject to rever- 
sion, is not a grant of Federal funds; and that the price paid by the 
State, according to this statutory formula, is the cost to the State of 
the project and, as such, is reimbursable at the rate of 75 per centum. 

As noted in the Deputy Assistant Secretary’s letter, our decision of 
July 28, 1967, concerns the use of the same “matching money” for Fed- 
eral grants from two different Federal agencies, as well as the making 
of two Federal grants, both of which included a percentage of the 
cost of the same facility. In that decision we held as follows—quoting 
the syllabus: 

A Federal Aviation Administration (FAA) grant to the city of Juneau, Alaska, 
incident to the construction of a sewage system which included the percentage 
of cost provided by a Public Health Service (PHS) grant for the facility, where 
both grants were matched by the State with the same funds, was made without 
authority and is without legal effect, even though the Federal Airport Act does 
not prohibit the grant, the Water Pollution Control Act under which the PHS 
grant was made requiring the city to pay costs in excess of the grant. There- 
fore, to permit FAA to make a grant for the same project would require the 
United States to contribute more than the amount of the PHS grant, thereby 
waiving its right to have the grantee complete the project without further cost to 


the United States, and would not satisfy the definition in the Federal Airport 
Act that “project costs” are costs “which would not have been incurred 


otherwise.” 

We agree that the ruling in our decision of July 28, 1967, does not 
apply to the instant case, since the conveyance of the land to the State 
of Kentucky at 50 percent of the fair value, as provided by statute, is 
not a grant of Federal funds. Further, we find nothing in the Fed- 
eral Aid in Wildlife Restoration Act, as amended, which would pre- 
clude a State from being reimbursed 75 percent of the cost of a project 
approved thereunder because land for the project was purchased from 
the United States at less than its “fair value.” This being so, and since 
the price paid by the State for the land in question is the cost to the 
State of the project, the State may be reimbursed 75 percent of such 
cost in accordance with the provisions of the Federal Aid in Wildlife 
Restoration Act of 1937, as amended, if otherwise proper. 

Accordingly, the voucher in question may be certified for payment, 
if otherwise correct. 


[[B-146568, B-149487] 


Pay—Retired—Members Who Served in Higher Rank Than at 
Retirement—Friestedt Case 


On the basis of Taylor v. United States, 174 Ot. Cl. 1266, in which the court citing 
Friestedt v. United States, 178 Ct. Ol. 447, held that the permanent appointment 
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of the plaintiff to the rank of major would have entitled him to advancement on 
the retired list under 10 U.S.C. 3964 had he served the required 6 months in the 
higher grade, the ruling of the Friestedt case may be applied in situations in- 
volving advancement on the retired list under 10 U.S.C. 3964. 46 Comp. Gen. 17, 
modified. 


To the Secretary of Defense, September 26, 1968: 


Reference is made to the decision of the Court of Claims in the case 
of Friestedt v. United States, 173 Ct. Cl. 447 (1965), and to our deci- 
sion to you dated July 8, 1966, 46 Comp. Gen. 17, in which we expressed 
the view that if the rule of the Friestedt case is to be extended to retire- 
ment statutes generally, in the absence of further legislation, such ex- 
tension should be made by the court in clear and unmistakable terms 
and not by this Office. 

In that connection your attention is invited to the decision of the 
court in the case of 7'aylor v. United States, 174 Ct. Cl. 1266 (1966), in 
which it was held, citing the Friestedt case, that the plaintiff’s perma- 
nent appointment as major would entitle him to advancement on the 
retired list under 10 U.S.C. 3964, except that he did not serve the re- 
quired 6 months in such higher grade. In view of that ruling, our an- 
swer to question 2 in the decision of July 8, 1966, is modified to the 
extent that the ruling in the Friestedt case may be applied in situations 
involving advancement on the retired list under 10 U.S.C. 3964. 


[B-164747] 


Pay — Retired — Increases — Cost-of-Living Increases — Death of 
Member 


The one-time 3.7 percent cost-of-living increase authorized in section 2(b) of 
the Military Pay Act of 1967 (Public Law 90-207, approved December 16, 1967), 
effective October 1, 1967, for a “person”—a member or former member of the 
uniformed services—entitled to retired or retainer pay after November 30, 1966, 
because such a person did not receive the benefit of the Consumer Price Index 
percentage increase provided by Public Law 89-132 effective December 1, 1966 
for members entitled to retired or retainer pay before December 1, 1966, does not 
apply to members retired between November 30, 1966 and September 29, 1967 
who died before December 16, 1967, the date of approval of the 1967 act, the 
word “person” in section 2(b) referring to a person living on December 16, 1967. 


Pay—Retired—Increases—Death of Member 


The basic pay rates prescribed by the Military Pay Act of 1967 (Public Law 90- 
207, approved December 16, 1967) effective October 1, 1967, apply in the compu- 
tati.n of the retired pay of members retired on or after September 30, 1967, 
but who died before December 16, 1967, the benefits of section 6 of the act 
accruing to every member or former member of the uniformed services who in- 
itially became entitled to receive retired or retainer pay on or after October 1, 
1967, a right that is not affected by death prior to December 16, 1967 and, there- 
fore, the new pay rates prescribed by the act apply from October 1, 1967, the 
effective date of the act, up to and including the day of death of a member. 
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To the Secretary of Defense, September 26, 1968: 


Further reference is made to letter of June 28, 1968, from the Assist- 
ant Secretary of Defense (Comptroller) requesting decision whether 
in the situations set forth in Department of Defense Military Pay and 
Allowance Committee Action No. 418, retired pay properly may be 
computed on the rates of basic pay prescribed in the military pay act 
of 1967 (Public Law 90-207, approved December 16, 1967, 81 Stat. 
649-655). 

The rates of active duty monthly basic pay of members of the uni- 
formed services as set forth in the pay tables contained in section 
203 (a), Title 37, U.S. Code, were increased by section 1(1) of Public 
Law 90-207. Although that law was not approved until December 16, 
1967, it was made effective, subject to certain restrictions, as of Octo- 
ber 1, 1967 (section 7, 37 U.S.C. 203 note). 


The following questions are presented in Committee Action No. 418: 

1. Does the 3.7 percent increase authorized under the Military Pay Act of 1967 
(Public Law 90-207) enacted 16 December 1967, apply to those members who 
retired between 30 November 1966 and 29 September 1967 but who died before 
16 December 1967, the date of enactment of the Military Pay Act of 1967? 

2. Do the rates of basic pay prescribed by the first section of the Military 
Pay Act of 1967 (Public Law 90-207) enacted 16 December 1967, apply in the 
computation of retired pay to those members who retired on or after 30 Sep- 
tember 1967 but who died before 16 December 1967, the date of enactment of the 
Military Pay Act of 1967? 

The first question presented arises by reason of section 2(b) of Pub- 
lic Law 90-207, 10 U.S.C. 1401a note, which provides as follows: 

(b) Notwithstanding section 1401a(d) of title 10, United States Code, a per- 
son who is a member or former member of an armed force on the date of enact- 
ment of this Act and who initially became, or hereafter initially becomes, en- 
titled to retired pay or retainer pay after November 30, 1966, but before the 
effective date of the next increase after July 1, 1966, in the rates of monthly 
basic pay prescribed by section 208 of title 37, United States Code, is entitled 
to have his retired pay or retainer pay increased by 3.7 percent, effective as of 
the date of his entitlement to that pay. 

The last Consumer Price Index percentage increase in military 
retired pay preceding October 1, 1967 (an increase of 3.7 percent 
authorized in accordance with the provisions of 10 U.S.C. 1401a) 
became effective December 1, 1966. Under 10 U.S.C. 140la(b) as 
amended by section 5(b) of Public Law 89-132, August 21, 1965, 
79 Stat. 547, sach Consumer Price Index percentage increase in retired 
pay was applicable only to those members or former members of 
the Armed Forces who became entitled to retired pay or retainer 
pay before December 1, 1966. The specific intent of section 2(b) of 
Public Law 90-207 was to remove the inequity which had arisen in 
the case of those members of the uniformed services who retired on 
or after December 1, 1966, and therefore were not entitled to receive 


the 3.7 percent Consumer Price Index increase in retired pay which 
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had become effective on December 1, 1966. The following statement 
appears on page 34264, Congressional Record, volume 113, Novem- 
ber 29, 1967: 

This bill corrects these inequities in the following manner : 


First. It provides a one-time 3.7-percent increase for those retiring after 
December 1966 and before the new scales in this bill take effect. 


Also, see S. Rept. No. 808, November 28, 1967, at pages 11 and 12 
(in particular see top of page 12), and H. Rept. No. 787 (beginning 
on page 9) to accompany H.R. 13510, 90th Congress, now Public Law 
90-207. 

The word “person” in the phrase “a person who is a member or 
former member of an armed force on the date of enactment of this 
Act” contained in section 2(b) of Public Law 90-207, obviously refers 
to a living person who on December 16, 1967, was a member or former 
member of an armed force and who subsequent to November 30, 1966, 
but before October 1, 1967, the effective date of the next increase after 
July 1, 1966, in the rates of monthly basic pay prescribed in 37 U.S.C. 
203, initially became entitled to retired pay or retainer pay. Thus, the 
language of the statute fully supports the view expressed in Commit- 
tee Action No, 418 that such wording excludes any retirees who died 
before December 16, 1967. Accordingly, the first question must be 
answered in the negative. 

The second question in Committee Action No. 418 lies within the 
purview of section 6 of Public Law 90-207, 10 U.S.C. 1401 note, which 
provides as follows: 


Sec. 6. Notwithstanding any other provision of law, a member or former mem- 
ber of a uniformed service who initially becomes entitled to retired pay or retainer 
pay on or after October 1, 1967, shall be entitled to have that pay computed using 
the rates of basic pay prescribed by the first section of this Act. 

Under section 6 a member or former member of a uniformed service 
whose retired pay status comes within the scope of the quoted statu- 
tory provisions is entitled to have the retired pay or retainer pay which 
accrued to him from and after October 1, 1967, computed on the rates 
of monthly active duty basic pay prescribed in section 1 of Public Law 
90-207. There is no requirement in the statute, expressed or implied, 
that the member or former member concerned be alive and entitled to 
receive retired pay or retainer pay on December 16, 1967. It is our view, 
therefore, that the benefits of section 6 have accrued to every member 
or former member of a uniformed service who initially became entitled 
to receive retired pay or retainer pay on or after October 1, 1967.The 
death of such a member or former member of a uniformed service prior 
to December 16, 1967, did not affect the right to retired pay or retainer 
pay (if otherwise entitled thereto) from October 1, 1967, up to and 
including the date of death computed on the basis prescribed in section 
6. Question 2 is answered in the affirmative. 
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[ B-165095 J 


Pay—Retired—Annuity Elections for Dependents—Termination— 
Children Reaching Eighteen Years of Age 

The right of a designated beneficiary to the annuity payments provided under 
10 U.S.C. 1481-1436, continuing while “under 18 years of age” and ceasing the 
first instant the eighteenth anniversary of birth is reached, the eligibility of the 
daughter of a deceased member of the uniformed services to the annuity pay- 
ments provided for her ceased the first instant she reached the eighteenth an- 
niversary of her birth on May 1, 1968 and she is entitled to retain the annuity 
payment made for the month of April but she is not entitled to a payment for 
the month of May, 10 U.S.C, 1437 providing that “no annuity occurs for the 
month in which entitlement thereto ends.” 

Pay—Retired—Annuity Elections for Dependents—Termination— 


Children for Other Than Age 


Upon the marriage or death on March 1, 1968 of the daughter of a deceased mem- 
ber of the uniformed services who is entitled to annuity payments pursuant to 
10 U.S.C. 1431-1436 until her eighteenth birthday on May 1, 1968, her entitlement 
to annuity payments ceased with the occurrence of the event and, therefore, en- 
titlement to the annuity payment for the month of March did not accrue. 


To Commander D. G. Sundberg, Department of the Navy, October 1, 
1968: 


Further reference is made to your letter dated July 26, 1968 
(XO: HWM: mlo 7220/274 04 46), requesting an advance decision in 
the case of the late Chief Quartermaster Demps Gordy, USNFR, 
274 04 46, concerning the question as to when his child, Angela Gordy, 
ceased to be entitled to receive annuity payments under the Uniform 
Services Contingency Option Act of 1953, ch. 393, 67 Stat. 501 (now 
the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431), 
in the circumstances set forth in your letter. Your letter was forwarded 
to this Office by second endorsement of the Comptroller of the Navy, 
dated August 20, 1968, and has been assigned Submission Number 
DO-N-1016 by the Department of Defense Military Pay and Allow- 
ance Committee. 

It is shown that Mr. Gordy was transferred to the Fleet Reserve in 
August 1947, and that on November 10, 1953, he made a valid election 
of option 2 at one-half of his reduced retired pay under section 4 of 
the Contingency Option Act. You report that he died on January 17, 
1956, and was survived by a daughter, Angela Gordy, born May 1, 
1950, in whose name annuity payments were established effective Jan- 
uary 1, 1956. It is indicated that such annuity payments have been 
made for each month following that date to and including May 1968. 

It appears that since Angela’s eighteenth birthday was on May 1, 
1968, the annuity check for May 1968 was erroneously issued and the 
refund of that payment has been requested from her guardian. The 
primary question presented is whether a refund of the annuity pay- 
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ment for April 1968 should also be requested, on the basis that she may 
have become ineligible to receive annuity payments during the month 
of April rather than in May, 44 Comp. Gen. 276, being cited as having 
possible application. Additionally you request a decision as to the 
month in which Miss Gordy’s entitlement would have terminated had 
she married or died on March 1, 1968. 

Among the eligible beneficiaries designated in 10 U.S.C. 1435 are 
children of the member who are “unmarried” and “under 18 years of 
age.” Section 1437 provides in pertinent part that “no annuity accrues 
for the month in which entitlement thereto ends.” 

The question considered in 44 Comp. Gen. 276 was similar to that 
here involved in that both are for determination on the basis of when 
the member’s child ceased to be “under 18 years of age.” We there 
said that the statute established a definite instant in time when eli- 
gibility to receive the annuity would terminate in the absence of a 
showing of incapability of self-support existing prior to the depend- 
ent’s eighteenth birthday. While it was concluded that such time was 
the instant before the commencement of the child’s eighteenth birth- 
day, there was no intention of intimating anything more than that at 
no time on the child’s eighteenth birthday was he an eligible bene- 
ficiary. The rule applied in that case was that, upon the occurrence 
of the specified event, a deduction from retired pay under 10 U.S.C. 
1484(c) would not be made for the month in which such event occurred, 
that event being the eighteenth anniversary of the dependent’s birth- 
day, June 1, 1964. 

In the present case, the right of the annuitant under 10 U.S.C. 1435 
continued so long as she was “under 18 years of age” and ceased the 
first instant she reached the eighteenth anniversary of her birth. Since 
her birthday occurred during the month of May, that became the month 
in which entitlement ended and your first question is answered in the 
negative. 

Insofar as the second question is concerned, the specific event of 
marriage or death of an otherwise eligible annuitant also occurs on a 
certain date, Consequently, until the event occurs, an annuitant’s right 
to the annuity would continue. Therefore if the event of marriage or 
death had occurred on the first day of March, entitlement to the 
annuity would not have accrued for that month. 


[ B-164929 J 


Contracts—Payments—Minimum Billing Charge 


The issuance of two unpriced orders, one for items valued at 30¢, the other for 
items worth $1.01, that stated “this is a firm order if price is $50 or less” to a 
supplier whose policy of charging a minimum order price of $50 is shown in its 
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quotation is an acceptance of the supplier’s terms and the purchase orders became 
binding contracts for the minimum charge upon acceptance and performance of 
the orders and, although the minimum charge is questionable, the vouchers 
including the charge may be certified for payment. In addition to the adminis- 
trative action taken to consolidate future orders for small purchases, provisions 
should be included in future bid solicitations to require a successful bidder to 
agree that prices will not include a minimum billing charge, but should they, that 
the minimum billing charge will be no greater than the amount stated in the 
solicitation. 


To the Director, Defense Supply Agency, October 2, 1968: 


Reference is made to the letters of July 24 and August 23, 1968, 
with enclosures, from the Chief, Accounting and Finance Division, 
Office of the Comptroller, requesting our decision as to the validity 
of the payment of two vouchers to the Continental Motors Corporation 
(Continental) in amounts of $48.99 and $49.70. 

The gravamen of the problem is outlined by the disbursing officer 
in his letter of July 16, 1968, to our Office (one of the enclosures with 
the letter of July 24, 1968), where he said: 

The basis for my dilemma is the corporate policy of the Continental Motors 
Corporation, Muskegon, Michigan, to charge a minimum order price of fifty 


dollars ($50) per order irrespective of the fact that the value of the material 
ordered may be less than one dollar. * * * 


* « * * * * * 

* * * Continental Motors Corporation invoices reflect a unit price and amount 
for each item ordered and delivered. But such invoices add to the item amount 
billed, a differential identified as “minimum billing” or “service charge” to 
increase the total amount billed to fifty dollars ($50). * * * the validity and 
reasonableness of such charges are questioned. Accordingly, we have honored and 
paid only the item, or material price billed. This procedure will be followed until 
your reply and decision is received. 

According to the record, unpriced purchase order No. N-SB-—N35- 
6-G6836 was issued on September 29, 1966, to Continental calling for 
5 Spring-Poppets, Model 4-D277, to be delivered to the Chief, Navy 
Advisory Group, Military Assistance Command, Vietnam. Said pur- 
chase order was issued on DD Form 1155, where at paragraph 5.1 
entitled “Monetary Limitation,” it was stated, “THIS IS A FIRM 
ORDER IF PRICE IS $15.00 OR LESS.” However, on April 18, 
1967, this purchase order was amended so as to increase the monetary 
limitation to $50. Thereafter on October 9, 1967, Continental sub- 
mitted its invoice on DD Form 250 billing an amount of $.30 for the 
5 springs ordered and a “min billing” of $49.70 for a total amount of 
$50. The invoice was signed and the springs were received by an 
authorized Government representative on the same date. 

Unpriced purchase order No. N00104-67-M-T594, issued on Febru- 
ary 20, 1967, specified a $50 limitation for the two line items ordered. 
Two invoices were submitted by Continental and accepted by the Gov- 
ernment. Invoice No. 15999 billed $.98 for line item number 1 and 
invoice No. 22077 billed $.03 for line item number 2 and added $48.99 
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asa “minimum billing” for a total sum of $49.02; the aggregate amount 
of both invoices being $50. 

The record also reflects that Continental issues a quotation form on 
requests for quotations which clearly indicates that one of the terms 
of the quotation is a minimum charge of $50 per order. There seems 
to be little doubt that the Government had notice of Continental’s 
practice, for the raising of the dollar limitation on the first invoice from 
$15 to $50 indicates that this practice had been in some way communi- 
cated to the Government’s agent. The Disbursing Officer in his letter 
of July 16, 1968, stated : 


* * * Continental Motors Corporation quotation form indicates that many, if 
not all, purchasing or ordering activities affected are aware of Continental's mini- 
mum line item or destination charge, minimum charge per order, and minimum 
charge per diversion. 

Also, the Chief, Accounting and Finance Division, in his letter of 
August 23, 1968, stated : 

* * * Therefore, the buying activity will issue an order knowing that the 
actual price of the particular item is far less than the total of the contract. 

From the foregoing facts, we have to conclude that both unpriced 
purchase orders stating “THIS IS A FIRM ORDER IF PRICE IS 
$50 OR LESS” became binding contracts for the minimum charge by 
Continental once they were accepted by Continental and performance 
was perfected by delivery of the items sought, which were accepted by 
an authorized Government agent. While we question the reasonable- 
ness of the minimum charges, since they were agreed to by the Gov- 
ernment we can find no legal basis to question their validity. Therefore 
the differential amounts designated as “minimum billing” may be certi- 
fied for payment. 

We feel strongly, however, that appropriate action should be taken 
to avoid additional small purchases such as those made in this instance 
and we are pleased to note from the record that your office has di- 
rected all DSA buying activities to make a concerted effort to consoli- 
date their future orders. In this connection, if it is your opinion that the 
problem is of sufficient magnitude, you may wish to consider the ad- 
visability of including appropriate provisions in future bid solicita- 
tions under which the successful bidder will be required to agree to sell 
spare parts, for items of the class and type being procured, at prices 
which either do not include any charge for minimum billing, or which 
are subject to minimum billing charges no greater than an amount 
stated in the solicitation. 

We would appreciate your advice relative to any corrective measures 
your agency may institute. 

One set of the enclosures referred to is returned. 
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[ B-164797 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—lInvitation to Bid Provisions 

Where a low bid is properly held nonresponsive because the bidder failed to 
return several pages of the solicitation for bids which contained material and 
substantive provisions that affected the rights and obligations of the parties, the 
so-called “Christian doctrine” enunciated in 160 Ct. Cl. 58, 312 F. 2d 418—a 
doctrine to the effect that contract clauses required by statutory regulations are 
incorporated by law in a contract—is not for application. The issue of bid respon- 
siveness is for determination prior to award and, therefore, the “Christian doc- 
trine” relating to the construction of an executed contract may not be invoked 
to insert conditions in the bid after bid opening and before award, and the matter 
is for resolution under the rule that in the case of missing papers the intention of 
the bidder is to be determined from the bid as submitted. 


To E. K. Gubin, October 3, 1968: 


We refer to your protest by letter of July 8, 1968, as supplemented by 
subsequent correspondence, on behalf of Benner Box Division of 
Simkins Industries, Inc. (Benner), against the rejection of Benner’s 
low bid under Solicitation No. FPNSP-FI-10147-—A, issued March 25, 
1968, by the General Services Administration (GSA), Federal Supply 
Service, Office Supplies and Paper Products Branch, New York, New 
York. 

The solicitation requested bids to furnish the normal supply require- 
ments of several designated GSA supply depots for folding paper- 
board boxes, FSC Class 8115, for the period August 1, 1968, through 
July 31, 1969. The face sheet of the solicitation bore a notation that all 
offers would be subject to the following: 

1. The attached Solicitation Instructions and Conditions, SF 33A. 

2. The General Provisions, SF 32 JUNE 1964 edition, which is attached or 
incorporated herein by reference. 

3. The Schedule included below and/or attached hereto. 

4. Such other provisions, representations, certifications, and specifications as 
are attached or incorporated herein by reference. (Attachments are listed in the 
Schedule. ) 

Pages 3 and 4 of the solicitation constituted the two pages of Stand- 
ard Form 33A, July 1966, entitled “SOLICITATION INSTRUC- 
TIONS AND CONDITIONS.” 

Page 5 incorporated by reference into the solicitation GSA Form 
1126, Supply Depots and Consignment Instructions, January 1968 
Edition; GSA Form 1424, Supplemental Provisions (Supply Con- 
tract), September 1964 Edition; GSA Form 1790, Subcontracting 
Programs, November 1964 Edition, with a revision to paragraph (b) ; 
and GSA Form 2313, Termination for Convenience of the Govern- 
ment, March 1967 Edition (applicable to all contracts $100,000 or 
over), with a special clause for all contracts less than $100,000. In addi- 
tion, page 5 included notation as to certain amendments to the quality 
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assurance agreement provisions and the marking provisions of GSA 
Form 1424, 

Page 6 included revisions to the provisions of Standard Form 32 re- 
lating to equal opportunity and to utilization of concerns in labor 
surplus areas. 

Page 7 substituted for Article 27 of GSA Form 1424 the “All or 
None” bid clause prescribed in 41 CFR 5A-2.201-73 for Federal 
Supply Schedule contracts; set forth under “Scope of Contract” the 
contract period specified on the face sheet of the solicitation, the obliga- 
tions of GSA to make certain purchases under the contract, and the 
obligations of the contractor to deliver the quantities ordered in ac- 
cordance with the contract terms; and included a minimum order 
limitation whereby the contractor could elect not to fill orders for 50 
cartons or less. 

Page 8 included provisions for a maximum order limitation pro- 
hibiting placement (by the Government) of orders with a total dollar 
value in excess of $10,000 and stating the contractor’s agreement not 


to accept or fulfill such orders; instructions regarding priority orders 
and the fulfillment of orders not priority rated; and provisions relat- 
ing to delivery prices reading as follows: 


DELIVERY PRICES—F.0.B. DESTINATION 
Prices are requested F.0.B. Destination to the GSA Depots and Annexes speci- 


fied herein. Consignment Instructions for these destinations are indicated on 
GSA Form 1126, “General Services Administration Supply Depots and Consign- 
ment Instructions,” dated January 1968 and as provided below : 

a. Delivery to the door of the specified Government activity by freight or ex- 
press common carriers on articles for which store door delivery is provided pur- 
suant to regularly published tariffs or schedules duly filed with the Federal and/ 
or state regulatory bodies governing such carriers or, at the option of the contrac- 


tor, by parcel post on mailable articles; by contract carrier; or by contractor’s 
vehicle. 


b. Delivery to siding at destination when specified by the ordering office if not 
recovered under Paragraph a, above. 

ec. Delivery to the freight station nearest destination when delivery is not 
covered under Paragraphs a or b above. 


Page 15 listed 13 different destinations for the shipments and speci- 


fied estimated monthly peak requirements and estimated quantities for 
12 months for each destination as well as total monthly peak require- 
ments and total estimated quantity for 12 months for all 13 destina- 
tions. In addition, space was provided on page 15 for the bidder to 
indicate the pound weight per shipping container. 

On April 15, 1968, bids were opened. Benner, who had submitted a 
bid in duplicate, was low on all 13 line items. However, both copies of 
Benner’s bid did not include pages 3 through 8 of the solicitation. Ac- 
cordingly, the contracting officer, in a findings and determination 
issued on June 4, 1968, ruled that the bid should be rejected pursuant 
to Federal Procurement Regulations (FPR) 1-2.404-2(b) (5) on the 
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basis that it was nonresponsive because various provisions incorporated 
in the solicitation only on the missing pages were material and sub- 
stantive parts of the solicitation. On June 28, contracts were awarded 
to three other bidders, and by letter dated July 1, the contracting officer 
notified Benner of the rejection of its bid setting forth substantially the 
same information as was reflected in the findings and determination 
of June 4. 

In your letter of July 8, you protested against award to any bidder 
other than Benner. You stated that Benner, after extending its bid 
acceptance period to June 28 at the request of the Government, had been 
verbally advised by GSA on July 2 that in accordance with 42 Comp. 
Gen. 502, March 21, 1963, the deficiency in its bid was a fatal defect. 
You asserted, however, that the matter is governed by 44 Comp. Gen. 
774, June 2, 1965, in which we held that the absence of certain pages 
from a bid did not render it nonresponsive where the pages which were 
returned with the bid incorporated some of the provisions on the miss- 


ing pages and where the remaining provisions related solely to bid 


preparation, the bases for acceptance, and other directory information 
not affecting the rights and liabilities of the parties. 

In a report dated August 7, 1968, which has been made available 
to you, GSA concedes that the absence of pages 3 and 4, which contain 


only solicitation instructions and conditions would probably not render 


the bid nonresponsive since such provisions, as was the case with a 
similar form considered in 44 Comp. Gen. 774, relate solely to the man- 
ner in which bids are to be prepared and submitted, the bases of accept- 
ance, and other directory information. With respect to the remaining 


pages, GSA makes the following statements: 


However, the omitted pages 5 through 8 contain several clauses of a substantive 
nature clearly affecting the rights and obligations of the parties. Page 5 incorpo- 
rates by reference, inter alia, GSA Form 1126, Supply Depots and Consignment 
Instructions, January 1968 edition (Enclosure 5) ; GSA Form 1424, Supplemental 
Provisions (Supply Contract), September 1964 edition (Enclosure 6) ; and GSA 
Form 2313, Termination for Convenience of the Government, March 1967, edition 
(Enclosure 7). GSA Form 1424 modifies Standard Form 32 in several respects and 
contains clauses dealing with changes, variation in quantity, inspection, respon- 
sibility for supplies, assignment of claims, examination of records, notice of ship- 
ment, packing, packaging, and marking provisions, deliveries beyond the con- 
tractual period, price reductions, Federal, state and local taxes, gratuities, patent 
indemnity, and renegotiation. Since the bid is by its terms subject only to pro- 
visions attached or incorporated by reference, it is difficult to perceive how a 
bidder could be obligated to comply with any of the provisions of GSA Form 
1424 when the only page of the Solicitation incorporating that form by reference 
(page 5) was not attached to the bid actually submitted. 42 Comp. Gen. 502. 

In addition to the above, the missing pages 6 through 8 of Benner’s bid contain 
modifications to substantive provisions of Standard Form 32 and GSA Form 1424 
as well as clauses dealing with minimum and maximum order limitations, scope 
of the contract, and delivery prices. 

You have consistently held that a bid from which pages of the solicitation 
containing substantive conditions and provisions concerning contractor obliga- 
tions are missing is nonresponsive and should be rejected, since the bidder other- 
wise could elect to be bound only by the provisions attached to his bid. B—163647, 





174 DECISIONS OF THE COMPTROLLER GENERAL [48 


May 15, 1968; B-159360, June 14, 1966; B-154802, August 14, 1964; B-154626, 
July 17, 1964; 42 Comp. Gen. 502. Moreover, the intention of the bidder is not 
material if it is not apparent from the bid as submitted. B—160479, April 5, 1967; 
45 Comp. Gen. 221 ; 42 Comp. Gen. 502. 

Benner's bid was submitted in duplicate and the same pages were missing 
in both copies. In his letter of July 8, 1968, counsel for Benner states that em- 
ployees of that company are “. . . presently preparing affidavits to prove that 
all forms were properly filled out and mailed to GSA, and that no pages were 
omitted from the mailing.” In dealing with a similar contention you have stated : 

“Mr. Gasparik’s affidavit states that to the best of his knowledge the bid was 
complete when submitted by General Electronics. However, the General Services 
Administration reports that three copies of the bid were submitted by General 
Plectronics and that as to each copy, pages 8, 4, 7, 8 and 9 were missing when 
the bid was received. Since there would be no reason to remove parts of a bid 
after receipt and since it is highly unlikely that the same pages could become 
separated inadvertently from three different copies, the conclusion seems justi- 
fled that these pages were, in fact, missing.” 42 Comp. Gen, 502 at 508. 

The case cited by counsel for Benner, B—156700, June 2, 1965, is clearly dis- 
tinguishable and not for application to the facts obtaining here. In that case, the 
omitted portions of the solicitation were either incorporated by reference in 
the pages contained in the bid as submitted (General Provisions, Standard Form 
82), or did not relate to matters of substance affecting the contractual obliga- 
tions of the bidder (Contract Terms and Conditions, Standard Form 30). Such 
is clearly not the case here. 

GSA further reports that the June 28, 1968, awards under the 
solicitation were made prior to the receipt of your protest. 

In a rebuttal dated September 4, 1968, to the GSA report, you make 
three basic contentions to support your position that the contracts 
should be canceled or terminated for the convenience of the Govern- 
ment and award made to Benner. First, you contend that the missing 
pages were lost after receipt of Benner’s bid by GSA. Second, you 
maintain that such pages contain no matters of material substance 
which are not referenced elsewhere in the solicitation. Third, you assert 
that the absence of any particular clause or clauses in the bid is cured by 
the so-called “Christian doctrine” enunciated in @. ZL. Christian & Asso- 
ciates v. United States, 160 Ct. Cl. 1, 58, 312 F. 2d 418; motion for re- 
hearing and reargument denied 320 F. 2d 325 (1963) ; certiorari denied 
375 U.S. 954 (1963) ; petition for rehearing denied 376 U.S. 929 (1964). 
Briefly, the doctrine is to the effect that contract clauses required by 
statutory regulations are incorporated by law in a contract. 

With respect to the first issue, you present affidavits from one official 
and two employees of Benner, the substance of which is that after 
Benner disassembled the bid sets to insert the required bid information, 
the papers were subsequently reassembled and complete sets were 
mailed to GSA; that none of the missing pages was found in Benner’s 
files whereas Benner’s own copy of the bid includes all of the solicita- 
tion sheets; that although Benner representatives contacted GSA 
by telephone several times during the bid evaluation period to ascer- 
tain whether any additional information was required by the Govern- 
ment, no mention was made of the missing pages; and that Benner first 
learned of the bid defect in a telephone conversation of July 2 with the 
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procuring activity. Two of the affidavits also make mention of tele- 
phone calls to the procuring activity during the latter part of June 
1968, in which it is stated that a GSA representative advised Benner 
representatives that the procuring activity was in the process of mov- 
ing and administrative procedures were chaotic. Further, you urge that 
the fact that GSA had possession of Benner’s bid for 75 days after bid 
opening without advising Benner of the missing pages raises a strong 
presumption that if the pages were detached from the bid, such de- 
tachment occurred after the bid was in the hands of GSA. 

In addition to the foregoing, you claim that the absence of six 
pages from Benner’s bid would have affected its weight and therefore 
should have been noted when the bids were opened. Citing a notation 
on an abstract of bids prepared by a commercial bidders service re- 
garding information missing from one other bid, you state that since 
that particular bid was obviously carefully examined, the Benner bid 
must also have been so examined at the bid opening; therefore, you 
deduce that the best answer to the absence of any mention of pages 
missing from the Benner bid is that possibly the pages were not missing 
at that time. Further, you suggest that the pages were lost during the 
moving of the procurement activity offices and that the request. by 
GSA for extension by Benner of the bid acceptance time had as its 
purpose providing GSA additional time to search for the papers in its 
own offices. Moreover, you ask why, if the contracting officer had al- 
ready determined on June 4 that the Benner bid was to be rejected, 

_did the procuring activity issue a request to Benner on June 5 to extend 
its bid acceptance period. 

GSA has advised our Office that the contracting officer’s findings and 
determination of June 4 was subject to review by higher authority and 
that approval thereof was not issued until June 20. In the circum- 
stances, the issuance on June 5 of the request for extension of the bid 
acceptance period in Benner’s bid must be viewed as a proper procure- 
ment action under the provisions of the GSA regulations pertaining 
to Federal Supply Service contracts. 41 CFR 5A-2.407-72. 

As to the weight of the missing pages, it should be noted that since 
the sheets in question bore printing on both sides only three of the ten 
sheets which comprised each bid set were involved. Further, there is 
for consideration the fact that none of the missing sheets required 
the furnishing of any information by the bidders. In the light of such 
factors, it is reasonable to assume that the absence of the three sheets 
could easily have gone unnoticed both at the time the bid papers were 
assembled by Benner prior to mailing and at the time the bids were 
opened, checking for price and other information required to be fur- 
nished by the bidders being possible without the missing pages. 
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As for your suggestion that the pages were lost during the moving 
of the procuring activity offices, in our view the statements in the affi- 
davits of the Benner representatives to the effect that such move took 
place in the latter part of June 1968, which was at least several days 
after the contracting officer had considered the matter prior to render- 
ing his adverse findings and determination of June 4 and after the 
June 5 request for extension of the bid acceptance period, effectively 
refute such argument. 

With respect to the failure of GSA to notify Benner of the bid de- 
ficiency for a period of 75 days after bid opening, your attention is 
directed to the fact that FPR 1-2.408, relating to the furnishing of in- 
formation to unsuccessful low bidders, contemplates notice of bid re- 
jection in conjunction with the award. Accordingly, and since the con- 
tracting officer’s decision of June 4 regarding the effect of the missing 
pages on the responsiveness of Benner’s bid was not determinative 
of the matter until it was approved by higher authority on June 20, 
we are unable to conclude that the withholding of notice of bid rejec- 
tion to Benner until July 1, 1968, was not in accord with the regulation. 
It is our view, therefore, that no significance should be attached to such 
factor. At this point it may be stated that in the case considered in 42 
Comp. Gen. 502 there was a lapse of 5 months between bid opening 
and notice of bid rejection to the low bidder. Since there was no in- 
dication of any irregularity in the conduct of the procurement, how- 
ever, that factor, which is not reflected in our decision, was not regarded 
as justification for consideration of the nonresponsive bid. 

In the light of the foregoing, it is our view that the record does 
not substantiate your contention that the missing bid pages were lost 
after receipt of the bid by GSA. Accordingly, and in line with the ex- 
cerpt from 42 Comp. Gen. 502 which is quoted in the GSA report, we 
must accept GSA’s statement that the pages in question were missing 
from both copies of the Benner bid at the time it was received by GSA. 

With respect to the issue of the materiality of the matter contained 
in the missing pages, we concur with your view that the bidding in- 
structions and conditions, Standard Form 33A, which comprise pages 
3 and 4 of the solicitation, are concerned with procedural information 
and under the reasoning applied in 44 Comp. Gen. 774 with respect 
to a similar standard bid form the absence of such pages from Ben- 
ner’s bid does not constitute a fatal defect. 

As for pages 5 through 8, however, we are unable to accept your 
theory that there are no matters of substance on such pages which 
are not mentioned elsewhere in the solicitation ; that the incorporation 
by reference on the face sheet of the solicitation of Standard Form 
32, GENERAL PROVISIONS (Supply Contract), automatically 
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incorporates the provisions of GSA Form 1424 amending and supple- 
menting Standard Form 32; and that various references to method 
of shipment, point of acceptance, and the listing of different prices 
for the several destination points shown on page 15 of the solicitation 
indicating that transportation charges are included in the bid prices 
cover the same matters as the delivery provisions on page 8. 

The scope of the contract, as reflected on the face sheet of the 
solicitation, identifies the procurement as a requirements contract, 
describes the procurement item, and specifies the contract period. 
On page 7, however, the scope of contract provisions set forth, among 
other things, the clear obligation of the contractor to deliver items 
from time to time as ordered in accordance with the contract terms. 
Certainly, this must be regarded as a substantive provision; otherwise, 
the contractor could control the quantities to be delivered without 
regard to the needs of the ordering activity. 

While the maximum order provision on page 8 is a limitation on 
the Government, as you point out, it also binds the contractor to an 
agreement not to accept or fulfill any orders in excess of the limi- 
tation and authorizes termination for default in the event of any 
such violation, Accordingly, the reference to the maximum order 
limitation on page 13 of the solicitation, which concerns only the 
Government’s liability, does not cure the absence of the language 
governing the contractor’s obligations, and barring any similar lan- 
guage elsewhere in the Benner bid papers the bidder could elect not 
to be bound by such provision. To such extent, therefore, the provision 
must be regarded as substantive. 

Although the paragraphs which you cite concerning method of 
shipment and point of acceptance and the fact that Benner’s bid 
shows different prices for the same item for each of several desti- 
nations listed on page 15 of the solicitation may be indicative of the 
inclusion of shipping costs in such prices, only in the language quoted 
above from page 8 of the solicitation is the bidder specifically bound 
to include in its bid prices the cost of transportation to destination. 
Absent such requirement in the pages which were included in Ben- 
ner’s bid, we question whether Benner could be held to pay the trans- 
portation charges. 

Regarding your assertion that the incorporation by reference of 
Standard Form 32 on the face sheet of the solicitation covers the 
supplemental paragraphs and modifications reflected in GSA Form 
1424, an examination of the file on 44 Comp. Gen. 774 (B-156700), 
which you cite as support for this point, shows that incorporation 
of supplemental clauses to the general provisions in Standard Form 
32 in that case was specifically noted on one of the bid sheets returned 
to the contracting agency by the low bidder. Such notation, which 
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made reference to clauses 1 through 69 of the general provisions, was 
in addition to a notation on the face of the invitation for bid, in- 
corporating the general provisions in Standard Form 32, which at 
that time included 44 clauses. In this case, the Standard Form 32 
referenced on the face sheet of the solicitation includes only 22 clauses, 
and the GSA Form 1424, which modifies several of those clauses and 
adds 19 other clauses covering substantive matters such as taxes that 
were not covered by the Standard Form 32 provisions, is not men- 
tioned on any of the pages included in Benner’s bid, nor are the 
additional clauses referenced therein. Accordingly, it is our view 
that the incorporation of Standard Form 32 covers only the provisions 
printed therein and that in the absence of a notation in the papers 
Benner submitted, such as appeared in the bid papers involved in 
44 Comp. Gen. 774, Benner could elect not to be bound by the modified 
and additional clauses set forth in GSA Form 1424. 

As to the applicability of the “Christian doctrine” to this case, we 
direct your attention to the fact that there was no element of non- 
responsiveness of the contractor’s bid to the solicitation in the Christian 
case; rather, the solicitation failed to include a clause which was re- 
quired by the Armed Services Procurement Regulation (ASPR) to 
be included in the solicitation and resulting contract. Since ASPR 
is a statutory regulation with the force and effect of law, the court 
held that the missing clause was incorporated in the contract as a 
matter of law. In the instant case the solicitation includes the clauses 
required by the Federal Procurement Regulations, but the pages in- 
corporating several of those clauses and other substantive provisions 
of the solicitation are missing from the bid submitted. The issue, 
therefore, is one of responsiveness of the bid to the solicitation, a 
matter which is for determination prior to award. Accordingly, we 
do not believe that the “Christian doctrine,” relating as it does to 
the construction of the contract actually executed by the bidder and 
the Government, may be invoked to insert conditions in a bid, after 
bid opening and before award, which the bidder, either by accident 
or design, may have failed to include. Rather, we believe that the 
matter is for resolution under the rule long followed by our Office 
that in the case of missing bid papers the intent of a bidder is to be 
determined from the bid as submitted. In line with such decisions, 
which include our decisions cited in the GSA report quoted above, 
it is our view that since the Benner bid does not evidence a specific 
and unequivocal intent on the part of Benner to be bound by all of 
the provisions which were set forth on the missing pages, the rejection 
of the bid was required by FPR 1-2.404-2(b). 

Finally, we do not view this case as a proper vehicle for the review 
which you request of our decision of May 28, 1968, 47 Comp. Gen. 682. 
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That decision concerned a solicitation in which GSA inadvertently 
failed to include an “all or none bid” clause required by the Federal 
Procurement Regulations after specifically deleting the “all or none 
bid” clause which was already incorporated in the solicitation on 
GSA Form 1424, and the issue was whether the “Christian doctrine” 
could be invoked to read the missing clause into the solicitation. In 
this case, there is no defect in the solicitation; rather, the issue, as 
noted above, is the responsiveness of one particular bid. Our ruling 
in 47 Comp Gen. 682 is therefore not decisive of this case. Similarly, 
our decision in this case does not encompass the facts of that case. 

For the reasons stated, we see no legal basis to object to the rejection 
of Benner’s bid and to the awards which GSA has made under the 
solicitation. Your protest is therefore denied. 


[ B-48063 J 


Contracts—Cost-Plus—Reimbursement—Unclaimed Amounts 


Unclaimed wages and other obligations arising out of cost-reimbursable type 
contracts with the United States which a contractor is required to report and 
pay to State authorities under escheat laws are reimbursable to the contractor, 
the unclaimed amounts constituting part of the cost of.performing the contract 
and meeting the cost-principles of paragraph 15—201.2 of the Armed Services 
Procurement Regulation. Under the criteria that wages or other obligations 
paid or accrued are reimbursable items of cost, reimbursement to a contractor 
need not be postponed until unclaimed amounts are actually paid to a State 
under its escheat laws. However, the Government would be entitled to recover 
payments to a contractor where the claimants were not subsequently located 
and their last known addresses are in States which do not require an accounting 
for unclaimed property after the expiration of stated periods of time. Modifies 
B-480638, March 21, 1945. 


To the Secretary of Defense, October 4, 1968: 


Reference is made to our letter to you of February 26, 1968, and a 
letter dated April 15, 1968, from the Assistant Secretary, Comptroller, 
concerning the request of the Douglas Aircraft Company, Santa Mon- 
ica, California, that we reconsider our decision, B-48063, March 21, 
1945, in which it was held that contractors are not entitled to reim- 
bursement for costs under cost-plus-a-fixed-fee contracts except to 
the extent of their actual expenditures and that, notwithstanding 
State escheat laws, unclaimed amounts included in payments to the 
contractors as costs of performance should be recovered by the Gov- 
ernment and deposited in a prescribed trust fund receipt account or in 
proper appropriation accounts, and retained except to the extent neces- 
sary for the payment of claims later submitted by persons or firms 
for the previously unclaimed amounts due them from the contractors. 
The decision of March 21, 1945, was used as a precedent for the 
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issuance by the Defense Contract Audit Agency of a notice of contract 
costs suspended and/or disallowed in connection with the audit of 
payments made under certain Air Force cost-reimbursable type con- 
tracts which were entered into with the Douglas Aircraft: Company 
before it was operating as a division of the McDonnell Douglas Cor- 
poration. The Douglas Aircraft Company contended that no adjust- 
ment was due the Government since the Government had received the 
benefit of the work performed by its former employees and the sup- 
plies or services furnished by other creditors, and the unclaimed 
amounts due such employees and other creditors represent valid obli- 
gations of either the Douglas Aircraft Company or the McDonnell 
Douglas Corporation, regardless of whether the parties entitled there- 
to eventually request payment. 

The Douglas Aircraft Company indicated that, under the Uniform 
Disposition of Unclaiméd Property Act, adopted by the State of 
California in 1959, California Code of Civil procedure, section 1500 
through section 1527, and the laws of various other States, the Doug- 
las Aircraft Company or the McDonnell Douglas Corporation is re- 
quired to report and pay to the States any unclaimed wages due their 
former employees and any unclaimed amounts due other creditors 
within certain periods of time after the obligations to make pay- 
ments of such amounts first accrued. The company also indicated that, 
during and prior to the year 1959, it had allowed proportionate over- 
head cost credits for unclaimed wages and other unclaimed amounts 
in connection with the settlement of its reimbursement claims under 
Government cost-reimbursable type contracts, but that this practice 
was discontinued in 1959 because of the adoption in that year of the 
Uniform Disposition of Unclaimed Property Act by the State of 
California, and because the vast majority of the company’s employees 
lived and worked in California. 

In our preliminary review of the facts and circumstances of the 
vase, as set forth in our letter of February 26, 1968, it was considered 
that there may be a substantial basis for concluding that our 1945 
decision should no longer be applied, but that the Government was 
clearly entitled to recover portions of unclaimed amounts in the ac- 
counts of a cost-reimbursable type contractor to the extent that such 
amounts represented sums due persons or firms whose last known ad- 
dresses were in States which did not require an accounting for 
unclaimed property. We referred to the apparent difference between 
the payment provisions of cost-reimbursable type contracts entered 
into during or prior to the year 1945 and the methods of payment pro- 
vided for in the cost principles of paragraph 15, part 2, Armed Ser- 
vices Procurement Regulation (ASPR). However, we suggested that, 
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in any event, the Government’s obligation to make cost reimburse- 
ments under a cost-reimbursable type contract apparently could not 
be held to have been completely discharged if the Government refus- 
ed to reimburse the contractor for those portions of costs representing 
amounts paid to States under applicable escheat laws or paid to the 
contractor’s employees or other creditors before the amounts involved 
were required to be paid to the States. 

We noted but did not cite in our letter of February 26, 1968, the 
October 2, 1962 decision of the Supreme Court of California, Traynor, 
J., in the case of Douglas Aircraft Company v. Cranston, 374 P. 2d 
819, to the effect that a State employer could not be required to pay to 
the State Controller unclaimed wages for nongovernmental work done 
in the State of California on which the State statute of limitations had 
run before the effective date of the 1959 California law concerning the 
disposition of unclaimed property. Although that case involved solely 
the question whether the law should be given a retroactive effect with 
respect to unpaid wages on which the statute of limitations had run, 
the court stated that the Douglas Aircraft Company had in the past 
credited to the United States unclaimed wages arising out of its con- 
tracts with the United States, and that the State Controller “makes no 
claim that such wages should be reported or paid to him.” 

The letter dated April 15, 1968, from your Department, sets forth 
that, while current contract cost principles do not necessarily require 
proof of prior payment in order to permit the approval and payment 
of vouchers on a day to day basis, payments under a cost-reimburs- 
able type contract are nevertheless subject to a subsequent audit in 
depth for the purpose of determining the final allowable costs. It is 
stated that the cost principles of paragraph 15, part 2, ASPR, need 
not be interpreted to authorize or require reimbursement for unclaim- 
ed wages and that, since the Government has not, in effect, reimbursed 
the contractor in this case for unclaimed wages, it might be argued 
that the contractor has no unclaimed wages in its pessession which 
could escheat to the State of California or to other States. The latter 
statement appears to be based in part upon information furnished by 
the Douglas Aircraft Company, and confirmed by your Department, 
that the sum of $40,004, representing costs suspended and/or disal- 
lowed by the Defense Contract Audit Agency, was deducted on a 
voucher covering payment of an amount otherwise due the McDonnell 
Douglas Corporation under Air Force contract No. AF 04(695)-C- 
0012. 

The departmental letter suggests the possibility that, by discretion- 
ary action on the part of the Controller of the State of California, an 
exemption from the requirement of reporting and paying unclaimed 
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wages may be available to an employer so far as such unclaimed wages 
may relate to the performance of Defense contracts on a cost-reim- 
bursable basis. In that connection, the letter refers to the case of Doug- 
las Aircraft Company v. Cranston, supra, as indicating that, in addi- 
tion to determining that no claim should be made against the company 
for unclaimed wages arising out of its contracts with the United 
States, the State Controller apparently also considered that the com- 
pany was not even required to report such unclaimed wages. The letter 
otherwise sets forth that your Department is not aware of any Cali- 
fornia court decision rendered subsequent to October 2, 1962, or of 
any formal statement made by the Controller of the State of Califor- 
nia, to the effect that unclaimed wages arising out of cost-reimbursable 
type contracts with the United States should be reported and paid 
to the State Controller. 

In the particular circumstances, it is stated in the concluding para- 
graph of the April 15, 1968, letter that your Department is inclined 
to the view as expressed in our 1945 decision that reimbursement for 
unclaimed wages and other unclaimed amounts should continue to 
be disallowed in the absence of an authoritative judicial determination 
to the contrary. 

A copy of the departmental letter was furnished to the Douglas 
Aircraft Company and there was subsequently submitted on the com- 
pany’s behalf a letter dated August 22, 1968, from The Honorable 
John F. Hassler, Judge of the Municipal Court of the State of Cali- 
fornia, Pasadena, California, who was the Deputy Attorney General 
for the State of California at the time the case of Douglas v. Cranston 
was heard. Judge Hassler’s letter indicates that the State of California 
originally asserted entitlement to unclaimed wages arising out of con- 
tracts between Douglas and the United States; that Justice Traynor’s 
remarks, as quoted in the letter of April 15, 1968, related only to 
stipulated facts; that the Office of the State Attorney General had 
been advised that unclaimed wages were the subject of offset credits 
under contracts between Douglas and the United States and that, 
while it was considered that the California law did not relate to those 
funds, the State of California did maintain full entitlement to all 
unclaimed wages which were not affected by the credits allowed by 
Douglas under its contracts with the United States before the adoption 
in the year 1959 of the Uniform Disposition of Unclaimed Property 
Act by the State of California. 

The 1959 California law concerning the disposition of unclaimed 
property does not specifically exempt transactions between a Califor- 
nia contractor and the United States, and the fact that the California 
Legislature did not intend that any such exemption would be available 
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seems to be fairly evident from the concurrent statute cited by Judge 
Hassler (section 1600 through section 1615, California Code of Civil 
Procedure), which was enacted with a view toward facilitating the 
discovery and transfer to the State of California from the United 
States of unclaimed property in the custody of its officers, depart- 
ments and agencies. It would therefore appear that the State Con- 
troller would not have been authorized, as a discretionary matter, to 
exempt an employer from the requirements of reporting and paying 
unclaimed wages to the State of California so far as such unclaimed 
wages related to work performed under cost-reimbursable type con- 
tracts with the United States. 

Judge Hassler referred to proposed Federal legislation during re- 
cent years designed for the purpose of enabling the States to discover 
and obtain the transfer of unclaimed property in the custody of the 
officers, departments and agencies of the United States. It appears 
that the latest proposed Federal legislation on that subject was in- 
cluded in Senate Bill No. S. 3503, 89th Cong., 2d sess., introduced on 
June 15, 1966. Judge Hassler stated as his opinion that the State o” 
California has a valid claim against the United States for the credits 
given by the Douglas Aircraft Company during.and prior to the year 
1959 for unclaimed wages arising out of the company’s cost-reim- 
bursable type contracts with the United States. We express no opinion 
on that question but the record before us discloses no indication that 
the Douglas Aircraft Company or the McDonnell Douglas Corpora- 
tion has questioned the authority of the Controller of the State of 
California to require reports and payments within certain periods 
of time with respect to unclaimed wages accrued since the year 1959 
which had been earned by employees whose last known addresses are 
in the State of California, regardless of whether the employees worked 
on Government cost-reimbursable type contracts. 

We agree that partial payments made under a cost-reimbursable 
type contract are subject to a subsequent audit in depth to determine 
the final allowable costs. We doubt, however, that it could reasonably 
be held that the cost principles of paragraph 15, part 2, ASPR, need 
not be interpreted to authorize or require reimbursement for unclaimed 
wages, the amounts of which have been and were legally required to 
be paid to State authorities under applicable escheat laws. In our 
opinion, such payments would clearly constitute a part of the total 
cost of performing the contract and they would also meet the cost 
allowability standards of reasonableness, allocability and application, 
as set forth in ASPR 15-201.2. 

In ASPR 15-201.3, it is stated that a cost is reasonable if, in its 
nature and amount, it does not exceed that which would be incurred 
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by an ordinarily prudent person in the conduct of competitive business, 
and it would not seem reasonable to deny reimbursement to a contrac- 


tor for payments made to State authorities as required under escheat 
laws. A contractor might question the application of a particular 
escheat law but there appears to have been in this case no compelling 
reason why the contractor should have taken the position that the 1959 
California law does not require payments to be made to the State 
Controller for unclaimed wages due for work performed under gov- 
ernmental and nongovernmental contracts except to the extent that 
such unclaimed wages involved prior credits given to other parties 
and possible claims on which the State statute of limitations had run 
before the effective date of the 1959 law. 

Although the Douglas Aircraft Company was not required to. pay 
amounts which it had previously credited to the United States, there 
appears to have been no basis upon which the company could have 
successfully maintained that it was not obligated to pay to the State 
Controller unclaimed wages arising out of the performance of con- 
tracts with the United States during periods subsequent to the year 
1959 when the practice of allowing overhead cost credits for unclaimed 
wages earned in the performance of such contracts was discontinued 
because of the reporting and payment requirements of the 1959 law. 

It is also our opinion that there is no reasonable basis for any con- 
tention that, if a contractor has not been reimbursed by the Govern- 
ment for unclaimed wages, it has no unclaimed wages in its possession 
which could escheat to the States. Regardless of the status of an 
account between a contractor and the Government, the contractor 
would remain liable to its employees for unclaimed wages until such 
time as the employees’ rights passed to the States and the contractor 
would then be required to report and pay the amounts involved to 
the States. So long as the contractor is not insolvent, there would 
appear to be no substantial basis for considering that the unclaimed 
wages are not in the contractor’s possession. With respect, generally, 
to the disposition of claims for amounts due employees of a bankrupt 
concern, see Joint Industry Board v. United States, 391 U.S. 224. 

As was noted in our letter of February 26, 1968 (B-48063), there has 
been a change in the criteria for reimbursement of labor costs. Our 
original decision of March 21, 1945, involved a contract which limited 
reimbursement to actual expenditures by the contractor, while current 
cost criteria permit reimbursement for wages “paid currently or ac- 
crued * * * whether paid immediately or deferred.” Even under the 
former cost criteria we believe the Government is obligated to make 
reimbursements for previously unclaimed amounts due employees and 
other creditors of the contractor after the contractor has either lo- 
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cated and paid the employees or other creditors, or has paid the un- 
claimed amounts to State authorities as unclaimed property subject 
to escheat laws. To the extent our 1945 decision would preclude such 
reimbursements in the absence of an authoritative judicial determina- 
tion to the contrary, it is overruled. 

Under the existing criteria of reimbursability for wages paid or 
accrued there would appear to be no justification for postponing reim- 
bursement until the contractor has actually paid unclaimed wages over 
to the State under its escheat laws. However, as indicated in our letter 
of February 26, 1968, it is clear that the Government would be entitled 
to recover and retain the amounts of unclaimed wages or other un- 
claimed obligations of a contractor in situations where the prospective 
claimants have not been subsequently located and paid and their last 
known addresses are in States which do not require an accounting for 
unclaimed property after the expiration of stated periods of time. 
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[ B-165235 J 


Officers and Employees—Training—Expenses—Meals and Room 
at Headquarters 


A civilian employee coordinator of a seminar for the purpose of training em- 
ployees of the International Agricultural Development Service who paid the cost 
of meals for non-Government employee guest speakers and the employees of the 
Service attending the seminar conducted at headquarters may be reimbursed 
for the expense incurred upon determination by the appropriate authority that 
the cost of the meals furnished non-Government employees is authorized under 
5 U.S.C. 4109; that one Service employee participated as a seminar speaker; and 
that the business of the seminar was conducted during mealtime requiring 
the attendance of the Service employees. Pursuant to section 6.7 of the Stand- 


ardized Government Travel Regulations, any per diem payments authorized 
should be reduced. 


To Sally N. Cross, Department of Agriculture, October 4, 1968: 


We refer to your letter of September 10, 1968, requesting our deci- 
sion concerning the propriety of certifying for payment a travel 


voucher transmitted therewith in favor of Mr. Martin Kriesberg for 
$110.50. 

Mr. Kriesberg apparently had been designated to coordinate and 
conduct a Seminar on International Agricultural Development to be 
held at the University of Maryland, Adult Education Center, during 
the period March 18 to 22, 1968. The amounts claimed on the voucher 
represent the cost of meals paid by him on behalf of guest speakers 
(non-Government employees) at the Seminar and certain employees of 
the International Agricultural Development Service attending such 
Seminar. The voucher in question has been approved by the Admin- 
istrator of the Internationa] Agricultural Development Service and 
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will be charged to a working fund made up of monies advanced by the 
Agency for International Development for expenses for the Inter- 
national Agricultural Development Service. We understand from an 
informal discussion of the matter that the Seminar is conducted for 
the sole purpose of training employees of the International Agricul- 
tural Development Service. 

Under the circumstances it seems clear that the expenses of furnish- 
ing the meals to the non-Government employee speakers would be 
authorized under 5 U.S.C. 4109 as an expense of conducting the train- 
ing. Moreover, it appears from the information presented that one 
of the Government employees addressed a dinner and evening session 
so that his participation in the meal was a necessary incident to pro- 
viding the training. Further, it appears that a portion of the business 
of the Seminar was conducted during the meal sessions and that in 
order to obtain the full benefit of the Seminar training attendance of 
the other employees at the meal sessions may have been necessary. If 
an administrative determination to this effect is made by an appro- 
priate authority in the International Agricultural Development Serv- 
ice then Mr. Kriesberg also may be reimbursed the cost of the meals 
furnished to all of the employees in question. Cf. 39 Comp. Gen. 119. 
If any of the employees involved were in a per diem status, an appro- 
priate reduction in per diem should be made under section 6.7 of the 
Standardized Government Travel Regulations. 

The voucher which is returned herewith may be certified for pay- 
ment subject to the foregoing conditions. 


[ B-14386 J 


Funds—Federal Grants, Etc., to Other Than States—Provisional 
Indirect Cost Rates—Adjustment 


Supplemental payments to grantees under section 301 of the Public Health Serv- 
ice Act, 42 U.S.C. 241(d), and implementing regulations after the expiration of 
a research project period to cover actual indirect costs in excess of the esti- 
mated provisional amounts allocated as indirect costs in grant awards made 
prior to July 1, 1968, the date of the clarifying amendments to sections 52.14 (a) 
and (b) of the Public Health Service regulations permitting adjustment of grant 
awards, is not precluded, the use of the phrase “provisional indirect cost rate” 
in grant agreements recognizing a tentative arrangement subject to adjustment— 
an adjustment that would not create the type obligation prohibited under section 
52.14(b). Only the appropriation originally obligated by the grant is avail- 
able for the payment of an upward adjustment of a provisional indirect cost 
rate. 


To the Secretary of Health, Education, and Welfare, October 8, 
1968: 


Letter dated September 6, 1968, from the Assistant Secretary, Comp- 
troller (Assistant Secretary), concerns the authority of your Depart- 
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ment under section 301 of the Public Health Service Act, as amended, 
42 U.S.C. 241(d) and implementing regulations (42 CFR, Part 52) 
to make supplemental payments to grantees after the expiration of 
a research project period to cover actual indirect costs in excess of 
the estimated provisional amounts allocated as indirect costs in the 
grant award. The question arises because of the provisions of section 
52.14(d) of the regulations which, in effect, prohibit the making of 
supplemental awards after the conclusion of the project period. In 
order to clarify the situation, sections 52.14 (a) and (b) were amended 
effective July 1, 1968 (33 F.R. 9821, July 9, 1968) to provide expressly 
for such upward as well as downward adjustment “to actual costs 
when the amount properly expended by the grantee for provisional 
items has been determined by the Secretary”; but this action does not 
affect those projects for which the project period expired prior to 
July 1, 1968. 

The Assistant Secretary states that in connection with research proj- 
ect grants awarded pursuant to the authority contained in the Public 
Health Service Act, it has traditionally been Public Health Service 
policy to pay actual direct and indirect costs in carrying out a research 
project in accordance with the regulations and other applicable legal 
limitations. He further states that with regard to indirect costs, it has 
generally been Public Health Service practice to utilize provisional in- 
direct cost rates in determining amounts to be awarded, except in those 
limited instances in which it can be determined in advance that the rate 
negotiated is likely to closely approximate the grant recipient’s actual 
indirect cost rate, in which event the authority provided under public 
Law 87-638, 41 U.S.C. 254a, to negotiate fixed predetermined rates is 
utilized, where available. He advises that where provisional rates 
have been used as a basis for including an amount for indirect costs 
in the grant award, these rates have been recognized by both parties 
to be subject to adjustment, based on a subsequent determination of 
actual indirect cost rates. We are also advised that such determina- 
tions generally occur some time after the completion of the grantee’s 
fiscal year and in the case of a terminating project will necessarily 
occur after the close of the project period. 

The pros and cons of the matter, as set forth in the Assistant Secre- 
tary’s letter, are as follows: 


As noted above Sections 52.14 (a) and (b) of the Public Health Service regu- 
lations were amended effective July 1, 1968 to expressly authorize the awarding 
of provisional amounts for indirect costs, which provisional amounts may be 
adjusted upward after the expiration of the project period in the event that 
allowable indirect costs incurred exceed those provisionally allowed. It could be 
argued that, prior to this amendment the sense of the regulations, particularly 
as reflected in the provisions of Sections 52.14 (b) and (d) was that once the 
activity or approved project is completed (if not sooner) the Government’s 
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interest of assisting the nongovernmental activities is satisfied, and that no obliga- 
tion exists to pay more than was actually awarded. 

However, it may also be argued that the amended regulations merely clarified 
the intent of the regulations as previously written to pay full indirect costs. It 
may be further argued that additional amounts awarded to provide such full 
payment represent nothing more than the ascertainment of the amount of the 
original obligation and hence do not constitute an additional or supplemental 
grant award. This interpretation is reinforced by the Public Health Service 
Policy Statements (revised July 1, 1967) with respect to research grants which 
amplified the statement of the discretionary authority in Section 52.10 of the 
Regulations that “a research project grant is the award... of funds... to 
meet in whole or in part the costs of conducting . . . the project” by providing 
(on page 28) that “with certain restrictions and prohibitions . .. the Public 
Health Service supports the policy of full reimbursement for applicable indirect 
costs” and further that “. . . If the final actual rate is higher than the provi- 
sional rate, the awarding Institute or Division shall provide the difference from 
funds available for this purpose.” 

2 + * * * * + 


It may nevertheless be contended that although additional payments may be 
made to meet an obligation established at the commencement of the grant year 
but not fully ascertained until after completion of the grant year, such payments 
are confined by Section 52.14(d) of the regulations to the time span encompassed 
within the project period. However, the provisions of Sections 52.32 and 52.41 
would appear to support the view that such payments may be made even after 
completion of the project period. In this connection, the language of Section 
52.14(e) which provides that “the Secretary shall ... make payments to a 
grantee ... for expenses to be incurred or incurred in the project period. .. .” 
[Italic supplied.] clearly contemplates that supplemental payments may be made 
after the completion of the project period when such payments are to compen- 
sate grantees for expenses actually incurred during the project period, with only 
the calculation of such expenses coming after the project has been terminated. 

We are advised that within the context of this background, your 
Department is currently confronted with a circumstance in which a 
number of grantee institutions have requested payment for indirect 
costs incurred in years prior to fiscal year July 1, 1968 (the effective 
date of the amendment to sections 52.14 (a) and (b) of the regula- 
tions), which were in excess of the amounts provisionally awarded. 
These institutions contend that their research was undertaken under 
Public Health Service Awards with the understanding, as derived 
from regulations and policy statements, that awards for indirect costs 
were provisional in nature and hence subject to upward as well as 
downward adjustment upon determination of actual indirect costs. 
They contend further that the failure to make payments for actual 
indirect costs has created an unexpected financial burden. 

The Assistant Secretary states that it is proposed to make adjust- 
ments to grants awarded to these institutions, in those instances in 
which actual indirect costs exceed amounts provisionally awarded both 
in those cases in which the project period has expired as well as to those 
in which the grant year, but not the project period, has expired. 

Our advice is requested as to whether or not we would be required 
to object to such upward adjustments. 

If the answer to the above question is in the negative, our advice 


is also requested as to whether we would be required to object to your 
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Department’s proposal to pay such amounts from the appropriation 
for the fiscal year in which the obligation was incurred to the extent 
that funds are available. 

Although there is nothing in the implementing regulations (42 
CFR, Part 52) concerning “provisional indirect cost rates,” the state- 
ment on page 31 of the Public Health “Policy Statement” as “Revised 
July 1, 1967,” supports the conclusion that “provisional indirect cost 
rates” contained in grant awards were intended to be subject to up- 
ward as well as downward adjustment upon determination of actual 
indirect cost rates. We found, however, nothing in the “Policy State- 
ment” in effect immediately prior to July 1, 1967, specifically provid- 
ing for a “provisional indirect cost rate” in a grant; but neither did 
we find anything therein prohibiting the inclusion of such a provision 
in a grant award. 

It would be reasonable to assume that in agreeing to a rate in a grant 
specifically denominated therein as a “provisional indirect cost rate,” 
both the grantor and the grantee recognized that the rate would be 
subject to adjustment, based on a subsequent determination of actual 
indirect cost rates. To hold otherwise would appear to make mean- 
ingless the term “provisional,” which is defined in Webster’s Third 
New International Dictionary to mean, among other things, “suitable 
or acceptable in the existing situation but subject to change or nul- 
lification: Tentative: Conditional * * * contrasted with definitive.” 

Further, we do not feel that sections 52.14(b) or (d) of the imple- 
menting regulation require a different conclusion. Insofar as perti- 
nent here section 52.14(d) of the governing regulations authorizes the 
making of additional or supplemental grant awards (within the proj- 
ect period). Section 52.14(b) of the regulations provides that neither 
the approval of a project nor a grant award shall commit or obligate 
the United States in any way “to make any additional, supplemental, 
continuation or other award with respect to any approved project or 
portion thereof.” However, adjusting a “provisional indirect cost rate” 
contained in a grant on the basis of a subsequently determined actual 
indirect cost rate, does not, in our opinion, constitute the making of an 
“additional, supplemental, continuation or other award” or grant. 
Rather, as indicated above, such action constitutes an adjustment of 
the “provisional rate” contained in the original grant as presumably 
contemplated by the grantor and the grantee, otherwise the rate would 
not have been designated in the grant as provisional. In other words 
we agree with the view expressed in the Assistant Secretary’s letter to 
the effect that such an adjustment represents nothing more than the 
ascertainment of the amount of the original obligation, and hence 
does not constitute an additional or supplemental grant award. 
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Accordingly, we would not be required to object to the upward 
adjustment of an indirect cost rate expressly designated as a “provi- 
sional rate” in the “grant award,” to the rate subsequently determined 
to be the actual indirect cost rate, if otherwise proper, subject to any 
statutory or otherwise applicable limitation on indirect costs in effect. 
when the grant involved was made. 

As to the second question, a grant containing a “provisional indirect 
cost rate”—which rate was intended by the grantor and grantee to be 
subject to adjustment (upward or downward) on the basis of a subse- 
quent determination of the actual indirect cost rate—would obligate 
or encumber the applicable appropriation current at the time the grant 
was made to the extent necessary to satisfy any payments due the 
grantee resulting from any required upward adjustment of the provi- 
sional indirect cost rate. Therefore the appropriation originally obli- 
gated by the grant involved would be the only appropriation legally 
available to pay amounts due the grantee as a result of any required 
upward adjustment of the provisional indirect cost rate set forth in 
the grant. Cf. 20 Comp. Gen. 370. 

The questions presented are answered accordingly. 


[ B-165112 J 


Compensation—Rates—Special—To Compete With Private 
Industry 

The authority in 5 U.S.C. 5308(a) to raise the minimum rate of a grade in order 
to compete with private industry permits an increase in any or all of the addi- 
tional steps of a grade in view of the permissive language of the section, which 
provides that the President or his designee “may make corresponding increases 
in all step rates of the salary range for each such grade” for purposes of recruit- 
ment or retention of well-qualified persons in positions paid under section 5332. 
The “corresponding increase” authorized in section 5308(a) means each increase 
is limited to not more than the amount of the increase in the first step rate, thus 
permitting that the different steps in a grade may be increased by different 
amounts. 


To the Chairman, United States Civil Service Commission, Octo- 


ber 8, 1968: 


Your letter of August 21, 1968, requests our decision whether, when 
a special minimum rate in a grade is established under 5 U.S.C. 5303, 
as amended by section 207 of Public Law 90-206, Federal Salary Act 
of 1967, (1) more than one of the steps in the grade may be increased 
without increasing all of them, and (2) different steps in the grade 
may be increased by different amounts. 

So far as here pertinent, 5 U.S.C. 5303(a) reads: 


(a) When the President finds that the pay rates in private enterprise for 
one or more occupations in one or more areas or locations are so substantially 
above the pay rates of statutory pay schedules as to handicap significantly the 
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Government’s recruitment or retention of well-qualified individuals in positions 
paid under—— 
(1) section 5332 of this title; 


* * * * * * * 


he may establish for the areas or locations higher minimum rates of basic pay for 
one or more grades or levels, occupational groups, series, classes, or subdivisions 
thereof, and may make corresponding increases in all step rates of the pay 
range for each such grade or level. However, a minimum rate so established 
may not exceed the maximum pay rate prescribed by statute for the grade or 
level. The President may authorize the exercise of the authority conferred on 
him by this section by the Civil Service Commission or, in the case of individuals 
not subject to the provisions of this title governing appointment in the 
competitive service, by such other agency as he may designate. 


Subsection (b) of 5 U.S.C. 5303 provides that: 


(b) Within the limitations of subsection (a) of this section, rates of basic 
pay established under that subsection may be revised from time to time by the 


President or by such agency as he may designate. The actions and revisions have 
the force and effect of statute. 


The above-quoted authority to advance salary scales is a modifica- 
tion of the former authority in section 803 of the Classification Act, 
5 U.S.C. 1132 note, which permitted the Civil Service Commission to 
raise the minimum rate of the grade—or hiring rate—for positions in 
shortage occupations paid under that act. Under the former authority, 
the minimum rate could be increased as high as the maximum rate 
but no increases were permitted for other step rates. Thus, when it 
became necessary to advance the minimum rate at a given grade of an 
occupation to the top rate of the grade, only a single salary rate could 
be paid to those in the class of position concerned. New employees could 
enter at the same salary that was being paid to experienced, better 
performing employees. 

While the above suggests that undesirable results might flow from 
an action increasing some of the step rates of a grade without increas- 
ing all of them, nevertheless, section 504 as ultimately enacted in 
Public Law 87-793, 76 Stat. 842 (now 5 U.S.C. 5303), provided, in 
permissive language, that the President or his designee “may make 
corresponding increases in all step rates of the salary range for each 
such grade.” [Italic supplied.] You express the view that the statutory 
language clearly permits an increase in the first rate only and that 
it would seem reasonable to interpret the permissive language cover- 
ing other step rates as permitting that any or all of the additional steps 
may be increased. 

In view of the permissive language now embodied in 5 U.S.C. 5303, 
we concur in your interpretation. Question (1) is answered in the 
affirmative. 

Similarly, we construe the language as authorizing but not direct- 
ing the President or his designee to make corresponding (equivalent, 
proportionate, matching or comparable) increases in all step rates of 
the pay range for each such grade. We agree with your view that the 
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reasonable meaning of the phrase “corresponding increases” is that 
each increase is limited to not more than the amount of the increase in 
the first step rate. Thus question (2), likewise, is answered in the 
affirmative. 


[ B-135115 J 


Compensation—Severance Pay—Discontinuance—Reemployment 
of Separated Employee 

Upon employment of a separated civil service employee by a nonappropriated 
funds instrumentality described im 5 U.S.C. 2105(c), the severance pay the for- 
mer employee is receiving is not required to be discontinued, the provisions in 
5 U.S.C. 5595(d) prescribing the discontinuance of severance pay applying only 
when a former employee is reemployed by the Federal Government. Even though 
nonappropriated funds instrumentalities are integral parts of the Government 
of the United States, the employees of the instrumentalities are not considered 
employees of the United States for the purpose of laws administered by the Civil 
Service Commission and, therefore, the severance pay of the former employee 
should not be discontinued as a result of employment by a nonappropriated funds 
instrumentality. 

To the Chairman, United States Civil Service Commission, Octo- 


ber 10, 1968: 


We refer to your letter of September 19, 1968, by which you request 
our decision whether severance pay being allowed a separated civil 
service employee under the provisions of subchapter IX of chapter 55, 
Title 5, United States Code, must be discontinued at the time such 
former employee is employed by a nonappropriated funds instru- 
mentality described in 5 U.S.C. 2105(c). 

The provisions of 5 U.S.C. 5595(d) require the discontinuance of 
severance pay when the former employee concerned is reemployed by 
the Government. Although it has been determined that nonappropria- 
ted funds instrumentalities are integral parts of the Government of 
the United States, the employees of such instrumentalities are not 
considered to be employees of the United States for the purposes of 
laws administered by the Civil Service Commission under the pro- 
visions of 5 U.S.C. 2105(c). That provision of the codified Title 5 was 
derived from section 1 of the act of June 19, 1952, Ch. 444, 66 Stat. 
138, 5 U.S.C. 150k, which was enacted for the purpose of excluding 
employees of the nonappropriated funds instrumentalities concerned 
from the restrictions and requirements applicable to civil service em- 
ployees to enable such instrumentalities to be operated in accordance 
with methods of private commercial enterprise. See S. Rept. No. 
1341, 82d Cong., 2d sess., page 1. The severance pay provisions are a 
part of the law governing the rights and benefits of civil service em- 
ployees and are administered by the Civil Service Commission. 

Accordingly, employees of nonappropriated funds instrumental- 
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ities are not employees of the Government for the purpose of sub- 
chapter IX, chapter 55 of Title 5, United States Code, and are not 
entitled to severance pay under that subchapter. Since such individ- 
uals are not considered employees of the Government for severance 
pay purposes, a separated Government employee receiving severance 
pay is not considered to be reemployed by the Government when em- 
ployed by a nonappropriated funds instrumentality. Therefore, his 
severance pay should not be discontinued as a result of such 
employment. 
Your submission is answered accordingly. 


[ B-164788 J 


Smithsonian _Institution—Contracts—Advertising, Etc., Law 
Compliance 

As the National Zoological Park (Zoo) is considered Government property, the 
authority of the Regents of the Zoo is subject to the limitations applicable 
generally to administrative officials of the Government, limitations that are not 
affected by the act of November 6, 1966, authorizing negotiation of concession 
operations at the Zoo with nonprofit, scientific, educational, or historic organiza- 
tions and, therefore, any arrangement for the operation. of food concessions at 
the Zoo is subject to advertising procedures. However, as the use of a single 
contract to procure restaurant concessions at Smithsonian facilities, including 
the Zoo, would be more economical and efficient, upon the issuance of a deter- 
mination that it would not be feasible or practicable to use formal advertising 
procedures, a combined contract may be negotiated under 41 U.S.C. 252(c) (10) 
and section 1-3.210 of the Federal Procurement Regulations. 


To the Secretary, Smithsonian Institution, October 10, 1968: 


We refer to your letter of July 5, 1968, supplemented by letter of 
August 5 from Mr. James Bradley, requesting advice as to the pro- 
priety of negotiating contractual arrangements for the operation of 
cafeteria services in the National Zoological Park (otherwise referred 
to as the Zoo) in Washington, D.C. 

In support of your proposal to negotiate such contractual arrange- 
ments reference is made to decisions in which we held that contracts 
or concession agreements might be negotiated without public adver- 
tising for similar services in the Museum of History and Technology 
(B-145878, September 1, 1961) and in the John F. Kennedy Center 
for the Performing Arts (44 Comp. Gen. 607, October 30, 1964) and 
you point out that those buildings were constructed primarily through 
the use of Government appropriations, as were also the building and 
improvements at the Zoo. 

As you state, our Office has recognized the unique nature of the 
Smithsonian Institution and of the property appropriated for its uses 
and purposes. In fact, the decisions to which you refer were grounded 
squarely upon our conclusion that the act of August 10, 1846 (9 Stat. 
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102), which created the Institution to administer the Smithson trust, 
conferred upon the Board of Regents plenary authority to manage 
the trust property and affairs of the Institution without regard to 
the laws requiring advertising of Government contracts. In each of 
those cases, however, it was held that the particular building involved 
had by congressional action been, in effect, appropriated to the Smith- 
sonian Institution and dedicated to the trust purposes to the same 
extent as the buildings originally authorized and constructed from the 
funds of the trust. 

With respect to the National Zoological Park, however, we have held 
that this is the property of the United States, and not a part of the 
lands appropriated to the Smithsonian Institution by the act of 
April 30, 1846, 9 Stat. 104 (20 U.S.C. 52). See 42 Comp. Gen. 650, 
May 27, 1963, in which it was held that the authority of the Regents 
of the Smithsonian Institution over the Zoo, which was conferred by 
the act of April 30, 1890, 26 Stat. 78 (20 U.S.C. 81), was to be exer- 
cised subject to all limitations and restrictions applicable generally 
to administrative officials of the Government. 

By Public Law 89-772 of November 6, 1966, 20 U.S.C. 85, the Con- 
gress specifically authorized the Regents “in furtherance of the mis- 
sion of the National Zoological Park * * * to negotiate agreements 
granting concessions at the National Zoological Park to nonprofit 
scientific, educational, or historic organizations.” [Italic supplied.] 

In the light of our decisions running back at least to April 4, 1929, 
A-23158, in which the restaurant concession at the Zoo has been 
regarded as subject to formal advertising procedure, we believe that 
the restriction imposed upon the above negotiating authority by the 
underscored enumeration of the classes of organizations with which 
concessions could be negotiated negates any possible interpretation of 
the cited act as affecting the limitations on the authority of the Regents 
with respect to the Zoo concession in any other respect. 

Our belief is supported by the legislative history of Public Law 
89-772, which includes a letter dated June 3, 1966, from you to the 
Chairman of the Senate Committee on Rules and Administration in 
which the following statement appears : 


It is not the intent of section 1 of this legislation to change the procedures 
whereby the restaurant concession at the National Zoological Park is let through 
competitive bidding. 

The Bureau of the Budget advises that from the standpoint of the President’s 
program there is no objection to the enactment of section 1 of 8. 3230. 

The Bureau of the Budget, however, has recommended that reconsideration be 
given section 2, which would all®w the Smithsonian Institution to negotiate its 
cafeteria concession at the National Zoological Park, rather than to award it on 
the basis of competitive bidding, and to retain the Government portion of the 
receipts from the negotiated agreement to be used for research and educational 
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purposes for the benefit of the National Zoological Park. The Smithsonian Insti- 
tution has reconsidered section 2 and respectfully requests that it be deleted 
from 8. 3230. (S. Rept. No. 1580, 89th Cong., 2d sess. ) 


Section 2 was accordingly deleted, and the bill as enacted consisted 
only of what had originally been designated section 1. 

We therefore feel that we must adhere to our longstanding and fre- 
quently asserted position that the concession to operate the restaurant 
and related activities in the National Zoological Park may not be 
granted except in accordance with the law applicable to the use of Gov- 
ernment property generally. 

In your letter of July 5 to us you stated as follows: 

The primary purpose of these cafeteria services is convenience to the visiting 
public and staff members. However, long experience has shown that bidding for 
this privilege is not compatible with the selection of experienced operators with 
demonstrated dedication to public service. We believe that by combining all of 
the Smithsonian restaurant concessions into one master agreement, a contractual 
arrangement more advantageous to both the visiting public and the Smithsonian 
Institution could be negotiated. 

This statement was amplified by the following language in Mr. 
Bradley’s letter of August 5: 

If it is possible to operate all present and future dining facilities of the Insti- 
tution under a single negotiated contract, several important benefits will accrue. 

The single contract for a group of facilities will make possible much greater 
economies of operation than are available in each unit independently, because 
of the greater volume of sales and reduced overhead and supervisory expense, and 
these economies will be passed on to the public in the form of greatly improved 
food and service without an increase in prices; and, dealing with a single organi- 
zation will make our limited supervisory personnel much more effective in 
ensuring that high standards are maintained. 

In the light of the above statements, your attention is directed to 
our decision of May 12, 1966, 45 Comp. Gen. 685, to the Chairman of 
the Board of Trustees of the John F. Kennedy Center for the Per- 
forming Arts. We there held that the contract for the construction 
of the Center should be made in accordance with the Federal Property 
and Administrative Services Act of 1949, 40 U.S.C. 471 note, but stated 
that in view of the representations made by the General Counsel of the 
Board of Trustees, with the concurrence of the General Services Ad- 
ministration, as to the peculiar features and requirements of the Center, 
we would have no objection to the negotiation of a contract under 
exception 10 of section 302(c) of that act (41 U.S.C. 252(c) (10)) and 
section 1-3.210 of the Federal Procurement Regulations, upon the 
issuance of a determination setting forth facts and circumstances 
clearly and convincingly establishing that the use of formal advertis- 
ing was neither feasible nor practicable. 

It is therefore suggested that if you believe the special factors to 
which you refer would justify the conclusion that the use of formal 
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advertising for negotiating a combined contract for the restaurant 
operations at the three facilities in question, including the Zoo, would 
not be feasible or practicable and issue a determination and finding 
to that effect, our Office would not question the negotiation of such 
a contract under the exception referred to in our decision of May 12, 
1966. 


[ B-165031 J 


Claims—Assignments—Contracts—Business Operation Sold, Etc. 


The purchaser of a manufacturing concern which completed shipment of five 
Government contracts assigned to it by the seller—where two of the contracts 
had been awarded prior to the seller’s change of firm name but no filing made 
of the change as required by paragraph 1-—1602 of the Armed Services Procure- 
ment Regulation, and two of the remaining three contracts, with the purchaser’s 
consent, had been assigned to a bank pursuant to 31 U.S.C. 203—may be rec- 
ognized as the successor in interest to the contractor of record on all five con- 
tracts, no claim having been received from the contractor of record or the bank. 
However, consideration of the claim for payment under 31 U.S.C. 71, requires two 
releases, one from the contractor of record, identifying the five contracts, the 
other from the bank relinquishing any claim against the Government. 


To the Director, Defense Supply Agency, October 10, 1968: 


We refer to a letter dated August 7, 1968, from the Chief, Account- 
ing and Finance Division, Office of the Comptroller, Defense Supply 
Agency, forwarding for advance decision by our Office a claim by 
Electric Apparatus Company (Electric Apparatus), Howell, Michi- 
gan, for payment for electrical equipment furnished to the Defense 
Construction Supply Center (DCSC), Columbus, Ohio, under five con- 
tracts awarded to Howell Electric Motors Company (Howell Electric 
Motors). The submission of the matter is on behalf of the Accounting 
and Finance Officer, DCSC. 

The claim file shows that during the period October 5, 1966, to June 6, 
1967, DCSC issued to Howell Electric Motors the five contracts cited 
in the Electric Apparatus claim, Nos. DSA 700-67-C-4227, 700-67- 
M-RY32, 700-67-M-TY 18, 700-67-—C-3993 and 700-67-M-ZG64. On 
November 1, 1966, Howell Electric Motors filed with the Treasurer of 
the State of Michigan a certificate of amendment to its articles of 
incorporation stating that pursuant to a majority vote of its share- 
holders at a meeting held on August 25, 1966, the corporate name had 
been changed to Howell International, Inc. (Howell International). 
The certification bore the signatures of Paul S. Dopp, president, and 
John T. Anderson, secretary, of Howell Electric Motors, and under 
the laws of Michigan the change of name was effective as of the date of 
said filing. 

On June 22 and 23, 1967, Howell International, represented by Paul 
S. Dopp, president, and John T. Anderson, secretary, joined in an 
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agreement with Electric Apparatus, a company which had been in- 
corporated under the laws of Michigan effective June 13, 1967, 
whereby Electric Apparatus purchased from Howell International the 
Howell manufacturing facility and other property originally held by 
Howell Electric Motors. The agreement was signed for Electric Ap- 
paratus by W. C. McConnell, Jr., president, and Paul H. Duback, sec- 
retary. As part of the transaction, Howell International executed an 
assignment to Electric Apparatus which included eight DSA con- 
tracts, among which were contracts Nos. 700-67-C-4227, 700-67—M-— 
RY382, 700-67-MTY18 and 700-67—C-3993. (Contract No. 700-67-M- 
ZG64, which is also covered by the claim of Electric Apparatus, was 
not listed in the sales documents. ) 

By letter of November 28, 1967, Electric Apparatus notified the 
Director of Procurement and Production, DCSC, that Electric Ap- 
paratus had purchased for cash, on June 23, 1967, all of the assets of 
Howell International, including certain contracts with DSA; that 
from the assets so acquired Electric Apparatus had produced and 
shipped items under contracts Nos. 700-67-M-ZG64, 700-67—M-T Y 18, 
and 700-67—C-3993 ; and that invoices had not been prepared by Elec- 
tric Apparatus for the items in question for the reason that Howell 
International had not yet signed a novation agreement [a prerequisite 
under Armed Services Procurement Regulation (ASPR) 1-1602 to 
recognition by DCSC of Electric Apparatus as successor in interest 
to Howell Electric Motors]. Accordingly, Electric Apparatus re- 
quested the DCSC not honor any invoices by Howell International 
under the three contracts. 

On December 26, 1967, G. Willard Dopp, as vice president, and John 
T. Anderson, as secretary, for Howell International, executed assign- 
ments of the proceeds of contracts Nos. 700-67—C—4227 and 700-67-— 
M-RY32, pursuant to 31 U.S.C. 203 in favor of the McPherson State 
Bank, Howell, Michigan. The assignments were filed with DCSC. 

A letter dated March 28, 1968, from Electric Apparatus to DCSC 
includes information to the effect that the Howell Electric Motors fa- 
cility in Howell, Michigan, was one of three companies owned by the 
corporation which changed its name to Howell International, Inc.; 
that Howell International has carried on a variety of business activi- 
ties including the manufacturing at the Howell plant; and that the 
assignment to the McPherson State Bank by Howell International 
was executed pursuant to agreement of Electric Apparatus and Howell 
International with the bank being authorized by letter [presumably 
from Howell International] to remit the proceeds of the two contracts 
to Electric Apparatus upon receipt by the bank. 

Copies of bills of lading and other shipping records for the five 
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contracts indicate that shipments under contracts Nos. 700-67-M- 
ZG64, 700-67-M-TY18 and 700-67-C-3993 were made on various 
dates from June 27, 1967, to August 25, 1967, but shipments under 
contracts Nos. 700-67-M-RY32 and 700-67-C-4227 were not made 
until January 2, 1968, and February 29, 1968, respectively, or subse- 
quent to the December 26, 1967, assignment of such contracts to the 
bank. All of the shipments originated at 409 North Roosevelt Street, 
Howell, Michigan, the address shown for Howell Electric Motors on 
all five contracts and for Electric Apparatus in its articles of incor- 
poration filed with the Treasurer of the State of Michigan on June 13, 
1967; in the sales agreement of June 22, 1967, signed by both Howell 
International and Electric Apparatus; and on all of the invoices 
presented by Electric Apparatus with its claim. 

In connection with contracts Nos. 700-67—C-4227 and 700-67-—C- 
3993, which had been awarded to Howell Electric Motors prior to the 
change of name on November 1, 1966, the disbursing officer takes the 
position that Electric Apparatus may not be recognized as successor 
in interest to the contractor of record due to the failure of Howell 
International to file a change of name agreement in accordance with 
ASPR 1-1602, an action which the disbursing officer views as essential 
to creating any legal or equitable right on the part of Howell Inter- 
national in these two contracts. However, on the basis that the avail- 
able evidence indicates that Electric Apparatus performed both con- 
tracts, that the Government has received the benefits thereof, and that 
the claim is fair and reasonable, the disbursing officer recommends 
that payment be authorized thereunder on a quantum valebant basis. 

As to contracts Nos. 700-67-M-RY32 and 700-67—M-TY18, which 
were awarded in the name of Howell Electric Motors after the corpo- 
rate name had been changed to Howell International, the disbursing 
officer urges that Electric Apparatus should be recognized as the legal 
assignee in view of the transfer of the business to Electric Apparatus 
which included assignment of the contracts. In this connection, refer- 
ence is made to Seaboard Air Line Railway v. United States, 256 U.S. 
655 ; 4 Comp. Gen. 184; and 9 Comp. Gen. 72, which stand for the propo- 
sition that the transfer of rights and obligations incident to a sale or 
merger of a contracting corporation or individual does not constitute 
an assignment in violation of the anti-assignment statutes. In line with 
these decisions, it is recommended that the provisions of 31 U.S.C. 203 
be waived by the Government. 

As to the assignments which were executed by Howell International 
on December 16, 1967, in favor of the McPherson State Bank under 
contracts Nos. 700-67—C-4227 and 700-67—C—3993, the disbursing officer 
asserts that such action was obviously intended to avoid the novation 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 199 


agreement requirement; that Howell International had no right or 
expectancy in the contracts [apparently because it failed to file with 
DCSC the change of name agreement required by ASPR 1-1602] ; and 
that the doctrine of estoppel is not for application because it applies 
only when recovery is sought of sums which have already been paid. 
Accordingly, the disbursing officer contends that neither assignment 
is entitled to recognition either at law or in equity. 

With respect to contract No. 700-67-M-ZG64, the disbursing officer 
recommends that since this order was not shipped until after the effec- 
tive date of the transfer of the Howell, Michigan, manufacturing 
facility and since it was not specifically included in the list of contracts 
or customers in the transfer agreement from Howell International, to 
Electric Apparatus, payment not be made thereon. 

There appears to be no question but that Electric Apparatus com- 
pleted shipment under all five contracts after it assumed ownership 
of the facility formerly owned and operated, first by Howell Electric 
Motors and then by Howell International. Further, there is no record 
of the filing of any claim by Howell International, in either its own 
name or the name of Howell Electric Motors, under any of the con- 
tracts, or of the receipt of any claim by the McPherson State Bank 
as assignee of contracts Nos. 700-67—C-4227 and 700-67—M-R Y32. 

In the circumstances, it is our view that in line with the decisions 
cited by the disbursing officer Electric Apparatus may be recognized 
as the successor in interest to the contractor of record on all five con- 
tracts. See, also, 32 Comp. Gen. 227 and court cases therein cited. 
We therefore will consider the claim under our claims settlement 
authority (31 U.S.C. 71). In order to do so, however, it will be necessary 
that Electric Apparatus furnish to our Office from Howell Interna- 
tional, Inc., a release of any claim in either its own name or the name 
of Howell Electric Motors Company against the Government under 
each of the five contracts, which should be specifically identified in 
the release, and from the McPherson State Bank a release signed by 
duly authorized officials of the bank relinquishing any claim against 
the Government under the assignments of December 26, 1967. We have 
so advised Electric Apparatus by letter of today. 


[ B-163964 J 


Transportation—Ocean Carriers—“*RESPOND” Program—Negoti- 
ation 


A program known as “RESPOND” proposing the negotiation of peacetime berth- 
line services based on a guarantee of the availability of needed services in the 
event of an emergency, even though the services could be bought for less without 
the guarantee, is within the purview of 10 U.S.C. 2304(a) (16), and negotiations 
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need not be limited to contractors whose continued existence under competitive 
bidding is doubtful, the use of section 2304(a)(16) authority assuring the 
availability of critical transportation services in the interest of national defense. 
However, for the requisitioning phase of the program, an option should be 
retained to proceed under the contract or the authority of the Merchant Marine 
Act of 1986, and the Federal Maritime Commission should participate in the 
program by fixing rates to bring them within the exception to competition pro- 
vided by 10 U.S.C. 2304(g), and by reviewing emergency augmentation commit- 
ments by berth-line operators. 


To the Secretary of Defense, October 11, 1968: 


By letter of April 1, 1968, as supplemented by letters of June 19 
and August 29, 1968, the Assistant Secretary of Defense (Installations 
and Logistics) requests our opinion as to whether 10 U.S.C. 2304(a) 
(16) authorizes the expenditure of appropriated fiscal year funds for 
the procurement of ocean transportation under a proposed program 
known as “RESPOND.” 

The salient feature of RESPOND is the provision that carriers 
seeking to obtain peacetime liner business from the Department of 
Defense will be requested to agree to provide prearranged oceanlift 
to meet possible future defense needs. This commercial sealift augmen- 
tation is divided into three stages. Stage I, which at the maximum 
would about double normal peacetime needs, could be invoked by the 
Secretary of Defense; Stage II, with a maximum of about three times 
the peacetime base, could be invoked by the President; and Stage ITT, 
with a maximum of about three and one-half times the peacetime base, 
could be invoked when a Presidential Proclamation sufficient to au- 
thorize the requisitioning of ships under section 902 of the Merchant 
Marine Act of 1936, 46 U.S.C. 1242, has been issued. 

So far as here pertinent, 10 U.S.C. 2304(a) (16) authorizes procure- 
ment by negotiation rather than by formal advertising if the agency 
head determines it to be in the interest of the national defense that any 
supplier be made or kept available for furnishing services in the event 
of a national emergency. Stated another way, 10 U.S.C. 2304(a) (16) 
authorizes the negotiation of contracts for services currently needed 
in such manner as to assure that the contractor’s services will be avail- 
able for future national emergency use. 

A somewhat similar program has been in effect for some time in the 
procurement of current airlift needs of the Department of Defense. 
We considered that program in our decision, B—143985, dated Decem- 
ber 27, 1960. The question presented in that case was whether 10 U.S.C. 
2304(a) (16) authorized the award of a contract under which an air- 
line operator was required to guarantee the availability of needed 
services in the event of an emergency, and under which that guarantee 
was coupled with the furnishing of current services, even though the 
current services could be bought for less without the guarantee. We 
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stated in our decision that the legislative history of 10 U.S.C. 2304(a) 
(16) showed it might be expected that the Government would be 
required to pay more for services obtained in furtherance of the objec- 
tive of the statute. We therefore gave our approval to the payment of 
the higher price to obtain the emergency augmentation guarantee. 

It is contended by the unsubsidized liner operators that 10 U.S.C. 
2304(a) (16) is intended to permit the negotiation of contracts only 
with particular contractors whose continued existence under competi- 
tive bidding is doubtful but who will be needed in the event of an 
emergency. Reference is made, in support thereof, to paragraph 306 
of Armed Services Procurement Regulation, Appendix J, which 
speaks in terms of a showing of the need to negotiate with a particular 
contractor or contractors and why it is necessary to keep the proposed 
contractors available. 

We agree that the usual case justifying negotiation under 10 U.S.C. 
2304(a) (16) may well require contracting with a predetermined con- 
tractor or contractors. However, we do not agree that the authority 
granted by the section is limited to such a situation. It permits negotia- 
tion when it is determined to be in the interest of national defense to 
have a supplier available for furnishing services in case of a national 
emergency but not necessarily a particular supplier. 

We think the primary purpose of the section is to assure the avail- 
ability of critical supplies or services when they are needed. For ex- 
ample, it seems to us that 10 U.S.C. 2304(a) (16) well might be used 
to assure the availability of two or three geographically dispersed 
sources for the production of certain supplies without predetermina- 
tion of the particular sources. Under the RESPOND program the 
services involved are sealift capability, adequate in terms of quantity, 
quality and timeliness to meet national emergency needs. What is 
needed are ships and crews, and because of the nature of the maritime 
industry it is impossible to designate certain ships in advance and 
contract for their availability within specified periods of time after 
an emergency arises. One feasible way to secure the sealift needed is to 
contract for the availability of a number of ships sufficient to give 
reasonable assurance that whenever an emergency arises the quantity 
and quality of committed ships then in port or quickly available will 
be adequate to meet the need. We believe 10 U.S.C. 2304(a) (16) pro- 
vides the authority to negotiate contracts to accomplish this. 

It can be argued that statutory authority already exists in sections 
802 and 902 of the Merchant Marine Act of 1936, 46 U.S.C. 1212 and 
1242, to requisition whatever ships may be needed. We recognize this, 
and the further fact that ships could be requisitioned today in view of 
the national emergency proclaimed by the President in 1950. Stages I 
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and II of RESPOND are contractual methods of obtaining emergency 
sealift augmentation without the necessity of resort to the ultimate 
power of the Government to requisition ships. In our opinion the fact 
that the Government has the power to requisition any needed ships 
does not preclude the use of an alternative procurement method to 
satisfy national defense needs if it is decided that such a course of 
action is the more desirable from the Government’s standpoint. 

Stage III of RESPOND is in a somewhat different category. The 
record before us characterizes it as requisitioning, although the differ- 
ences between invocation of Stage III and requisitioning under the 
Merchant Marine Act are not stated. We would suggest that consider- 
ation be given to providing an option to the Government if Stage III 
is invoked to either proceed under the contract or to requisition under 
the authority of the Merchant Marine Act of 1936. At that point the 
Government could make its decision as to which course of action to 
follow after consideration of cost to the Government and other perti- 
nent factors. 

Under the plan proposed in the letter of April 1, 1968, each operator 
would submit general financial data, plus detailed cost and utilization 
data for vessels to be used on the trade routes involved. These data 
would have been used by the Military Sea Transportation Service 
(MSTS) to develop a weighted average cost per measurement ton for 
each trade route which, together with an industry-wide allowance for 
profit, would constitute a “uniform rate” payable for all berth-liner 
services on that trade route. The plan contemplated use of the cost data 
furnished by operators to determine the “cost effectiveness” of each 
operator, As a result of informal discussions between representatives 
of our Office and the Department of Defense concerning the require- 
ment in 10 U.S.C. 2304(g) that competition be obtained where feasible 
even in the case of negotiated procurements, certain modifications in 
this aspect of the program were proposed by the letter of June 19, 
1968, which would have permitted a limited degree of competition. An 
operator’s cost effectiveness and his bid prices would then have been 
included as factors in the allocation of peacetime cargo. 

Objection to this aspect of the program was made by the unsub- 
sidized lines, principally on the basis that subsidized lines would be 
able to bid lower regardless of operating costs because of their receipt 
of operating differential subsidy. In the letter of August 29, 1968, 
responding to this contention it is stated that elimination of this fea- 
ture of the program would not adversely affect the objectives of 
RESPOND. 

One of the concerns we have had with the RESPOND program was 
the nonparticipation of the Federal Maritime Commission in the fixing 
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of rates. While the Commission does not exercise the same control over 
foreign rates that it does over domestic rates, nevertheless it has sub- 
stantial responsibilities with respect to the foreign maritime commerce 
of the United States. It is our present understanding that the Com- 
mission may be willing to undertake the establishment of criteria for 
the formulation of fair and reasonable rates on MSTS routes and to 
act as arbiter of rate disagreements which might arise between MSTS 
and either subsidized or unsubsidized carriers. 

It should be noted that 10 U.S.C. 2304(g) does not require com- 
petition in those negotiated procurements in which rates or prices are 
fixed by law or regulation. Foreign maritime rates are not “fixed” by 
regulation to the extent that domestic rates are. The Shipping Act of 
1916, as amended, nevertheless does give the Federal Maritime Com- 
mission authority under section 18(b) (5), 46 U.S.C. 817(b) (5) (1946 
ed.), to disapprove any rate in foreign commerce found to be so un- 
reasonably high or low as to be detrimental to the commerce of the 
United States. Section 17 of the act, 46 U.S.C. 816, forbids carriers 
in foreign commerce to charge discriminatory rates, and gives the 
Commission authority to enforce this provision. The act also permits 
restriction on competition by the establishment of conference rates 
under agreements approved by the Commission. Considering the 
regulatory authority vested in the Commission over foreign maritime 
rates, it seems to us that if such rates were to be established in accord- 
ance with criteria fixed by the Commission, they could fairly be said 
to come within the exception to competition permitted by 10 U.S.C. 
2304(g). 

In view of the above, we would have no objection to elimination of 
that part of the RESPOND program which would have based cargo 
allocation in part on competitive bids and individual carrier cost ef- 
fectiveness, if the Federal Maritime Commission will undertake to 
participate in the fixing of MSTS rates. 

As so modified, the RESPOND program would allocate peacetime 
cargo solely on the basis of the services and mobilization commitment 
offered by each carrier. We see no objection to cargo allocation on this 
basis, assuming that it will give reasonable assurance of the continued 
availability of whatever capacity is necessary to meet emergency sea- 
lift: needs, whether the ships involved are subsidized or unsubsidized. 

In answer to the specific question asked, it is our opinion that 10 
U.S.C. 2304(a) (16) does permit, under the circumstances outlined 
above, the negotiation of contracts for berth-liner services under which 
contractors would commit sealift capacity for emergency use, even 
though current services might be obtained for less without the emer- 
gency commitment. 
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The letter of April 1, 1968, states that the RESPOND program 
would have an appreciable influence on the total berth operator mar- 
ket, which it is hoped would promote greater stability and long run 
efficiency within the industry. The concluding pages of the November 
1967 DOD RESPOND proposal mention some of the problems to be 
solved in the further development and definition of the program. We 
express no opinion on these problems. 

One other aspect of the program requires comment. Contractual 
commitments by berth-line operators, particularly by subsidized 
operators, to furnish vessels to the Department of Defense in the event 
of national emergency have a potential effect on commercial sealift. 
We believe the overall national interest in U.S. flag shipping requires 
that any such emergency augmentation commitments be reviewed by 
the Maritime Administration. 

There is enclosed for your information a copy of our letter of today 
tothe American Unsubsidized Lines. 


[ B-164762 J 


Pay—Retired—Increases—Cost-of-Living Increases—Active Duty 
Recall 


The retired pay status of an Army sergeant disabled during a period of service 
which commenced May 25, 1966, subsequent to retirement on July 1, 1962 under 
10 U.S.C. 3914 for length of service, who upon reversion to inactive status on 
the retired list effective March 15, 1968, elected retired pay pursuant to 10 U.S.C. 
1402(d), based on 60 percent disability computed at rates prescribed in 37 U.S.C. 
203(a), as amended by Public Law 90-207 (10 U.S.C. 1401a) to provide a cost- 
of-living increase effective October 1, 1967, comes within the purview of 10 
U.S.C. 1401a(c) entitling the member to an increase in retired pay to reflect the 
increase of 3.9 percent in the Consumer Price Index effective April 1, 1968, ad- 
justed pursuant to subsection (c) to the nearest one-tenth of 1 percent of the in- 
crease in the Consumer Price Index for January 1968 that exceeded the Septem- 
ber 1967 Index, or a 1.3 percent increase. 


Pay—Retired—Increases—Cost-of-Living Increases—Computation 


Under 10 U.S.C. 1401a, as amended, by Public Law 90-207 to provide a cost-of-liv- 
ing increase effective October 1, 1967, to be computed at the different percentages 
prescribed, 10 U.S.C. 140la(e) applies only when the retirement of a member 
of the uniformed services becomes effective on or after October 1, 1967. There- 
fore, a member retired on July 1, 1962 and re-retired on March 15, 1968 does 
not come within the purview of subsection (e). For members whose retired pay 
status comes within the purview of subsections (b) and (c), subsection (c) con- 
taining the phrase “notwithstanding subsection (b)” applies. If the adjusted re- 
tired pay of members retired on or after October 1, 1967 is greater when com- 
puted under subsection (e) rather than under subsections (c) or (d), the 
members are entitled to the greater amount of retired pay. 


To Captain A. E. Velez, Department of the Army, October 17, 
1968: 


Further reference is made to your letter of June 13, 1968, and en- 
closures, requesting a deciston whether payment of additional retired 
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pay is proper in the case of Sergeant First Class William C. Burrell, 
RA 7 083 770, United States Army, retired, for the months of April 
and May 1968. Your request was forwarded here on July 1, 1968, under 
D.O. Number A1009 allocated by the Department of Defense Military 
Pay and Allowance Committee. 

It appears that William C. Burrell was placed on the retired list 
effective July 1, 1962, under the provisions of 10 U.S.C. 3914 (length 
of service) in the grade of sergeant first class (E-6). It is stated that 
he was credited with 20 years, 2 months and 3 days of active service 
for basic pay purposes. He was recalled to active duty in the grade 
of sergeant first class (E-7) on May 25, 1966, and he served on active 
duty in that grade through March 14, 1968, reverting to inactive 
status on the retired list on March 15, 1968. While serving on active 
duty during the period May 25, 1966, through March 14, 1968, he in- 
curred a disability rated at 60 percent. 

As a member of an armed force who had been retired other than for 
physical disability and who, while serving on active duty after such 
retirement, incurred a physical disability of at least 30 percent for 
which he would otherwise be eligible for disability retired pay under 
chapter 61 of Title 10, U.S. Code, Sergeant Burrell was entitled under 
section 1402(b), Title 10, U.S. Code, upon his release from active duty 
March 14, 1968, to recompute his retired pay as prescribed in section 
1402(d), Title 10, U.S. Code. 

Section 2(a)(2)(A) of Public Law 90-207, December 16, 1967, 81 
Stat. 653, amended subsection (d) of section 1402, Title 10, U.S. Code, 
to read in part as follows: 

(d) A member of an armed force covered by subsection (b) or (c) may elect 
to receive either (1) the retired pay to which he became entitled when he retired 
increased by any applicable adjustments in that pay under section 1401a of 


this title after he initially became entitled to that pay, or (2) retired pay com- 
puted as follows: 


* * * * * * * 
If, while on active duty after retirement or after his name was placed on the 
temporary disability retired list, a member covered by this subsection was pro- 
moted to a higher grade in which he served satisfactorily, as determined by the 
Secretary concerned, he is entitled to retired pay based on the monthly basic pay 
to which he would be entitled if he were on active duty in that higher grade. 
[Italicized language was added by Public Law 90—207.] 

It is stated that Sergeant Burrell “elected retired pay based on 60 
percent for disability.” Pursuant to his election to receive retired pay 
under the provisions of 10 U.S.C, 1402(d) his retired pay was recom- 
puted effective from March 15, 1968, in accordance with the formula 
therein set forth which provides that the highest monthly basic pay 
that the member received while on active duty after retirement shall 
be multiplied as the member elects (1) by 214 percent for each of the 
years of service creditable under 10 U.S.C. 1208 or (2) by the highest 
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percentage of disability attained while on active duty after retirement. 

Computed on the basis indicated above Sergeant Burrell became 
entitled to receive retired pay effective March 15, 1968, at the rate 
of $297.72 per month (60 percent of $496.20). The basic issue raised 
in your submission is whether his retired pay of $297.72 per month 
properly may be increased by 3.9 percent to $309.33 per month effec- 
tive April 1, 1968, representing the percentage increase in the Con- 
sumer Price Index determined as provided in 10 U.S.C. 1401a. 

Section 1401a of Title 10, U.S. Code, was amended by section 2(a) 
(1) of the act of December 16, 1967, Public Law 90-207 (made effec- 
tive October 1, 1967, by section 7 of that act, 37 U.S.C. 203 note), to 
provide as follows: 


(a) Unless otherwise specifically provided by law, the retired pay or retainer 
pay of a member or former member of an armed force may not be recomputed to 
reflect any increase in the rates of basic pay for members of the armed forces. 
In this section “Index” means the Consumer Price Index (all items, United 
States city average) published by the Bureau of Labor Statistics. 

(b) The Secretary of Defense shall determine monthly the percent by which 
the index has increased over that used as the basis (base index) for the most 
recent adjustment of retired pay and retainer pay under this subsection. If the 
Secretary determines that, for three consecutive months, the amount of the 
increase is at least 3 percent over the base index, the retired pay and retainer 
pay of members and former members of the armed forces who became entitled 
to that pay before the first day of the third calendar month beginning after the 
end of those three months shall, except as provided in subsection (c), be in- 
creased, effective on that day, by the highest percent of increase in the index 
during those months, adjusted to the nearest one-tenth of 1 percent. 

(c) Notwithstanding subsection (b), if a member or former member of an 
armed force becomes entitled to retired pay or retainer pay based on rates of 
monthly basic pay prescribed by section 203 of title 37 that became effective after 
the last day of the month of the base index, his retired pay or retainer pay shall 
be increased on the effective date of the next adjustment of retired pay and re- 
tainer pay under subsection (b) only by the percent (adjusted to the nearest 
one-tenth of 1 percent) that the new base index exceeds the index for the calen- 
dar month immediately before that in which the rates of monthly basic pay on 
which his retired pay or retainer pay is based became effective. 

(dad) If a member or former member of an armed force becomes entitled to 
retired pay or retainer pay on or after the effective date of an adjustment of 
retired pay and retainer pay under subsection (b) but before the effective date 
of the next increase in the rates of monthly basic pay prescribed by section 208 
of title 37, his retired pay or retainer pay shall be increased, effective on the 
date he becomes entitled to that pay, by the percent (adjusted to the nearest one- 
tenth of 1 percent) that the base index exceeds the index for the calendar month 
immediately before that in which the rates of monthly basic pay on which his 
retired pay or retainer pay is based became effective. 

(e) Notwithstanding subsections (c) and (d), the adjusted retired pay or 
retainer pay of a member or former member of an armed force retired on or after 
October 1, 1967, may not be less than it would have been had he become entitled 
to retired pay or retainer pay based on the same pay grade, years of service 
for pay, years of service for retired or retainer pay purposes, and percent of dis- 
ability, if any, on the day before the effective date of the rates of monthly basic 
pay on which his retired pay or retainer pay is based. 


Section 2(b) of Public Law 90-207, 10 U.S.C. 1401a note, provides: 


(b) Notwithstanding section 1401a(d) of title 10, United States Code, a person 
who is a member or former member of an armed force on the date of enactment 
of this Act and who initially became, or hereafter initially becomes, entitled to 
retired pay or retainer pay after November 30, 1966, but before the effective date 
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of the next increase after July 1, 1966, in the rates of monthly basic pay pre- 
scribed by section 203 of title 37, United States Code, is entitled to have his re- 
tired pay or retainer pay increased by 3.7 percent effective as of the date of 
his entitlement to that pay. 

Since Sergeant Burrell’s retirement on July 1, 1962, several in- 
creases in the monthly basic rates of military active duty pay have 
become effective, including those of October 1, 1967 (section 1(1) of 
Public Law 90-207, 81 Stat. 649) ; and July 1, 1968 (under authority 
of section 8 of Public Law 90-207, 81 Stat. 654). A cost of living 3.7 
percent Consumer Price Index increase in Military retired pay became 
effective on December 1, 1966, and a further Consumer Price Index 
increase of 3.9 percent in such military retired pay became effective 
on April 1, 1968. 

The provisions of 10 U.S.C. 1401a currently in effect (as amended 
effective October 1, 1967, by Public Law 90-207) require that retired 
pay and retainer pay be adjusted when the Consumer Price Index has 


shown for three consecutive months an increase of at least 3 percent 
over the base index (that used as the basis for the most recent adjust- 
ment). To assure equity in the future, subsection (c) of section 140la 
of Title 10, U.S. Code (as amended by Public Law 90-207) provides 
that members or former members of the Armed Forces who become 
entitled to retired pay or retainer pay based on rates of active duty 
pay prescribed in 37 U.S.C. 203(a) that became effective after the 
last day of the month of the base index shall, when the next Consumer 
Price Index adjustment in retired pay is made, receive only that part 
of the Consumer Price Index percentage increase which has occurred 
since the month immediately preceding the month in which the basic 
active duty pay rates on which his retired or retainer pay is based be- 
came effective. 

This is iilustrated as follows, at pages 11 and 12, H.Rept. No. 787, 
October 17, 1967, to accompany H.R. 13510, 90th Cong., now Public 
Law 90-207 : 

Assume a basic pay increase on October 1, 1967. Men retiring immediately 
thereafter will receive an annuity based on this base pay table. [Section 6, 
Public Law 90—207.] 

Assume that the CPI increases 3 percent over the current base attained in 
September 1966 by May 31, 1968 (having remained at the new higher level for 
3 consecutive months). 

Men who had retired prior to October 1 [1967] would receive the full 3-percent 
CPI adjustment, However, those who had retired after October 1 [1967] would 
receive only the amount by which the CPI had increased between the [effective 
date of the] basic pay increase and May 31, 1968. [10 U.S.C. 1401a(c) as amended 


by Public Law 90—-207.] In other words, they would get only that part of the 
CPI increase which has occurred since their last active duty basic pay change. 


Also, it was stated : 
This will tie the annuities of all retired personnel to the same base date for 


all future CPI adjustments, and thus assure equitable treatment of all retirees 
with respect to CPI movements, regardless of when they retire. 
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As indivated above, upon his reversion to innetive statis on the 
retived list effeetive March 16, (08, Sergeant Murrell became entitled 
te Peco pute his Fetined pay under the provisions of 10 TL8.0, 1409 (4d) 
on the basis of the rates of monthly aetive duty basic pay preseribed 
in AF USL, 908A), as amended effective Oetoher 1, 167, ly seetion 
1(1) of Publie Law 00-907, Th seh citoumeataniees his retired pay 
atatia feaconably may be viewed as coming within the purview of stib- 
section (Ce) of 10 TLS.O, 14010 Of, 48 Comp, Cen, 1h, duly 16, 1068 
Consequently, his retired pay properly may be increased effective as 


of April 1, 1008 


* * * only fy (he pereent Cadiiieted fo the fhenreet Hhetenth of 1 pereent) 
that the new base thee [for Janiary 108] exreede the Indes for [September 
1PAT) the calendar month lmmediately before that tn which the rates of monthly 
basle Pay of Whieh Wise Petifed pay * * * te hased hernine effertive 


The Consumer Price Index inerease of 8.0 percent in military retired 
pay Which beoame effective April 1, 1008, is based on the Constimer 
Price Tndex of 118.6 for the Semonth period ending with the month of 
January 1968, The Consumer Price Index figure for the month of 
September LAT was L171, Therefore the Consumer Price Index for 
January 1P68 reflects an inerease of 1.98 percent or (ndjusted to the 
nearest one-tenth of | percent) an increase of 1.5 percent over the 
Consumer Price Index for September 1007, Hence, the rate of Ser 
geant Burrell’ retired pay (8207.72 per month) to which he beeame 
entitled on Mareh 15, 1908, properly may be increased effective April 
1, LOGS, by 1.4 pereent to RIOL.50 per month (not BIOL. 79 per month as 
indicated in your letter), 

The last paragraph on page Y of your letter ia as follows: 

Doubt extete ae to whether three different percentage increase computations 
for fetiped pay may be possible or are contemplated under aiubsections (b), (6), 
and (e) of the amended section 140la of Title 10, U.8, Code on and after the 
effective date of any Conaumer Price Index percentage inerense and in this 


reapect, Che correct method of adjuating Sergeant Murrell's retired pay beginning 
1 April 1068. 


Inasmuch as Sergeant Burrell retired effective July 1, 1962, his 
retired pay status does not come within the purview of aubsection (@) 
of section 1401a, Title 10, U.S, Code, as amended, which is applicable 
only when retirement becomes effective on or after October 1, 1967, 
Hence, the computation of his retired pay effective from April 1, 1968, 
is governed by the provisions of subsection (¢) of section 1401a, as 
shown above ($801.59 per month). 

The other question presented in the paragraph above quoted is 
based on the assumption that the retired pay status of the individual 
concerned comes within the purview of more than one of the subsec 
tions of 10 U.S.C, 1401a cited by you, Thus, if an individual’s military 
retired pay status is within the scope of subsection (c) as well as 
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stibseetion (b) of seetion 14018, Title 10, U.S, Code, as amended, you 
inquire, in effect, whether such individual would be entitled to the 
greater amount of retired pay or retainer pay computed under sub- 
section (b) of subsection (¢), as the case may be, This must be an- 
swered in the negative, since the phrase “Notwithstanding subsection 
(b)” contained in stiibsection (¢) requires that the retired or retainer 
pay of an individual whose retired or retainer pay status lies within 
the seope and purview of both subsections (b) and (¢) must be com- 
puted as specifieally provided in subsection (e). 

If the adjusted retired pay of a member or former member of an 
arined force retired on or after October 1, 1967, is greater when com 
pited wider subsection (e) of section 1401a than the amount of 
monthly retired pay to which he otherwise would be entitled computed 
under subsections (¢) or (d), such individual is entitled to the greater 
amourit of retired pay computed under stibsection (@), 

Since payment on the voucher (FCUSA Forms 20-41 and 20-43, 
ehelosuites 1 and 9, respectively, received with your letter) stated in 
favor of Sergeant William ©. Burrell is not proper the voucher forms 
will be retained here, 


[ B-164962J 


Veasele—Government-owned—Damages—Disposition of Funds 
Recovered 


The compensation paid by an inaurance firm to the cost-plus contractor operat- 
ing and maintaining a fteaearch veasel for the National Science Foundation to 
cover the damages auatained by the vessel while being overhauled and repaired 
hy a subcontractor may not be naed to augment the Foundation’s appropriations, 
absent specific statutory authority, and the moneys, even if pald to the prime 
contfaector, are for deposit as miscellaneous receipta into the Treasury of the 
United States in consonance with section 3617, Revised Statutes, 31 U.S.C. 484. 


To the Director, National Science Foundation, October 17, 1968: 


We refer to your letter of July 26, 1968, concerning the use of 
funds received by the Alpine Geophysical Associates, Inc., as com- 
pensation for damages to the Research Vessel Anton Bruun, a Gov- 
ernment-owned vessel under the control of the National Science Foun- 
dation, The Alpine Geophysical Associates, Inc., is a cost-plus 
contractor of the National Science Foundation for the operation and 
maintenance of the Anfon Bruun. 

The operation and maintenance by Alpine of the Anton Brum as 
a research support facility of the National Science Foundation began 
in 1963, The vessel, with crew and supplies furnished by Alpine, par- 
ticipated in the International Indian Ocean Expedition and the South- 
western Pacific Biological Oceanographic Program of the United 
States, 
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With the conclusion of the Southwestern Pacific Biological Ocean- 
ographic Program in 1966 the Anton Bruwn was inactivated. Custody 
of the ship was retained by Alpine under its current contract, NSF- 
C-443, effective September 1, 1965. In April 1967 the Foundation 
decided to rehabilitate and modify the Anton Bruun in order to 
transfer her to the Government of India for oceanographic research. 
Pursuant to amendments of the contract for that purpose, Alpine 
entered into a fixed price subcontract, in the amount of $159,636 with 
Ira S. Bushey & Sons, Inc., for the overhaul and repair of the Anton 
Bruun. 

The damaging of the Anton Bruun and the subsequent activities of 
Alpine are set forth in your letter as follows: 

On June 28, 1967, the ship was delivered into the custody of Bushey. Bushey 
towed the vessel to its yard, placed it in drydock, and commenced work under 
the subcontract. On the night of June 30, 1967, the drydock capsized and sank 
doing minor structural damage to ANTON BRUUN but entailing a great deal 
of damage as a result of flooding. ANTON BRUUN was raised on July 15, 
1967, and steps were taken to clean and preserve the ship. Negotiations were 
immediately entered into concerning the restoration of the ship to her previous 
condition and also for the completion of the original overhaul and repair work. 
Bushey denied liability but eventually the Hartford Fire Insurance Company, 
insurer of the Bushey yard, agreed with Alpine and ourselves to settle the claim. 
Accordingly, on March 5, 1968, Hartford paid to Alpine $500,000.00 and assumed 
all charges by Bushey applicable to the cleaning and maintenance of the ship 
following the casualty. It was contemplated that Alpine would use the funds 
to rectify the damage to ANTON BRUUN in accordance with Article 15(f) 
of contract NSF-C-4438. 

From July 1, 1967, until March 22, 1968, ANTON BRUUN remained at Bushey’s 
yard. During most of this period Alpine maintained a twenty-four hour watch and 
incurred other expenses in connection with surveying the damage and in prep- 
aration of specifications for repair. In addition Alpine incurred and is still in- 
curring costs in connection with management and operation of the vessel such 
as the services of senior officials of Alpine, travel, telephone and legal fees, all 
of which together with overhead are reimbursable under the terms of contract 
C448 which will, unless further amended, expire October 31, 1968. * * * 

Your letter goes on to state that the Foundation is now concerned 
with the disposition of the Anton Bruun and the proceeds resulting 
from the casualty. Although the Government of India has informed 
the United States that it no longer wishes the Anton Bruun, it is cur- 
rently reconsidering its decision. In addition, several alternatives are 
being considered by the Foundation, including the sale or gift of the 
vessel in her present condition. 

Assuming the Foundation decides not to restore the Anton Bruun, 
you request our opinion on the expressed belief that it would be ap- 
propriate to have Alpine reimburse itself from the money paid by 
Hartford for its expenses under contract C-443 from July 1, 1967, 
to the expiration of the contract whenever that may occur. In that 
connection you invite our attention to Article 15(f) (4) of contract 
NSF-C-448, which as pointed out is substantially the same as section 


(g)(4) of the clause set out in paragraph 13.703, Armed Services 
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Procurement Regulation. Also, the Foundation contemplates the de- 
posit in the Treasury as miscellaneous receipts of the casualty moneys 
remaining on completion of contract NSF-443. 

The referred to Article 15(f) (4) of the contract provides: “In the 
event the Contractor is indemnified, reimbursed, or otherwise compen- 
sated for any loss or destruction or damage to the Government Prop- 
erty, he shall use the proceeds to repair, renovate or replace the 
Government Property involved, or shall credit such proceeds against 
the cost of the work covered by the contract, or shall otherwise reim- 
burse the Government, as directed by the Contracting Officer. * * *” 
Under that provision, read in the light of the entire Article 15, Gov- 
ernment Property, the disposition of the proceeds is a matter for 
determination by the contracting officer, who in the exercise of that 
responsibility must necessarily give due consideration to statutory 
guides. 

While the National Science Foundation has been empowered “to 
do all things necessary” to carry out the provisions of the National 
Science Foundation Act of 1950, that authority is qualified by the 
phrase “within the limits of available appropriations,” 42 U.S.C. 
1870. And in situations in which the appropriations of the National 
Science Foundation may be augmented, or implemented, we find the 
existence of specific statutory provisions. Thus the National Science 
Foundation Act grants the Foundation the authority “to receive and 
use funds donated by others” (section 1870(f)). See, also, section 
1873(h). And recent appropriations for the Foundation carry the 
provision: “That receipts for scientific support services and materials 
furnished by the National Research Centers may be credited to this 
appropriation,” Public Law 90-121, approved November 3, 1967, 81 
Stat. 341, 350. 

You are advised we perceive no valid basis for the use of the moneys 
received because of the physical damage to the Anton Bruun for what 
are essentially administrative or management expenses of the Founda- 
tion. Specifically, we are of the view the Foundation, assuming the 
Anton Bruun is not to be restored, would not be justified in substi- 
tuting the use of the casualty receipts for its appropriated funds. 
Rather, we are of the opinion that the sum collected from the Hart- 
ford Insurance Company should be deposited into the Treasury of the 
United States in consonance with section 3617, Revised Statutes, 31 
U.S.C. 484, generally requiring the gross amount of all moneys re- 
ceived from whatever source for the use of the United States to be 
deposited and covered into the Treasury as miscellaneous receipts. See 
5 Comp. Gen. 928; 15 id. 683 ; 22 zd. 1133; 47 id. 70. That the moneys 





212 DECISIONS OF THE COMPTROLLER GENERAL [48 


received from Hartford, even though paid to Alpine, were for the 
use of the United States appears of little doubt under the terms of 
the contract and the situation presented. 


[ B-116314, B-117272 J 


Leaves of Absence—Annual—Transfers—Different Leave System 


When a civilian employee transfers between positions under different leave 
systems without a break in service, the employee may transfer all the accumulated 
and currently accrued annual leave to his credit as of the date of transfer under 
the authority of 5 U.S.C. 6308. The aggregate leave transferred that is not in ex- 
cess of the maximum limitation allowable under the leave system from which 
the employee transferred shall constitute his leave ceiling, a ceiling that will 
remain to the employee’s credit until reduced under the conditions prescribed in 
section 208(a) of the Annual and Sick Leave Act of 1951. Therefore, nurses 
of the Veterans Administration under Title 38 leave system will not be required 
to forfeit annual leave when reassigned to General Schedule positions. 33 Comp. 
Gen. 85; id. 209, modified. 


To the Chairman, United States Civil Service Commission, Octo- 


ber 18, 1968: 


This refers to your letter of August 8, 1968, with enclosure, request- 
ing our decision on several questions involving the disposition of an- 
nual leave which cannot be transferred to the employee’s credit upon 
his transfer to a different leave system. The questions presented for 
our consideration were first raised by the Veterans Administration in 
letter of April 30, 1968, addressed to your office. That letter reads in 
part as follows: 


Our major problem stems from the relocation of central service activities from 
the Nursing Service to the Supply Division. Nurses in these units with as much 
as 120 days of accumulated annual leave under Title 38 Leave system have 
been reassigned to General Schedule positions in the Supply Division. As we 
interpret the Commission’s instructions and Comptroller General decisions, a 
nurse in this situation can transfer 30 days of annual leave plus the current 
annual leave which an employee subject to the Title 5 system could have accrued 
to the date of transfer. However, there is a question concerning the employee’s 
entitlement to untransferred leave. 

The regulation (680.501) which would permit recredit of untransferred leave, 
if they should return to the Title 38 leave system, probably would be of no help 
to these nurses because many of them are near retirement age or have physical 
handicaps which would prevent them from functioning as ward nurses. There- 
fore, it would seem that they should be entitled to a lump-sum payment for the 
untransferred leave, either at the time of transfer or upon later separation from 
the service. If the Commission determines that a lump-sum payment for the 
untransferred leave would be appropriate at the time of a later separation, some 
additional instructions on maintenance of records on the untransferred leave 
would appear to be appropriate . 


Section 6308 of Title 5, United States Code, provides in pertinent 
part as follows: 


The annual and sick leave to the credit of an employee who transfers between 
positions under different leave systems without a break in service shall be trans- 
ferred to his credit in the employing agency on an adjusted basis under regula- 
tions prescribed by the Civil Service Commission, unless the individual is ex- 


cepted from this subchapter by section 6801(2) (ii), (iii), (vi), or (vii) of this 
title. * * * r 





iencaenen et vilias 


conte, Sedinbitaate. 














oe al ear te tte i oh 8 ~~ 








Comp. Gen.]} DECISIONS OF THE COMPTROLLER GENERAL 213 


The above-quoted provision was added to section 205 of the Annual 
and Sick Leave Act of 1951 by section 4(b) of Public Law 83-102, ap- 
proved July 2, 1953. Prior to that amendment employees who trans- 
ferred to different leave systems were paid a lump sum for all of the 
accumulated and currently accrued annual leave to their credit at the 
time of transfer (5 U.S.C. 61d (1952 ed.) ). Following the enactment of 
Public Law 83-102, the Civil Service Commission, on two occasions, 
requested our decision as to the amount of annual leave that could be 
transferred under the above-quoted provision. In decision of Novem- 
ber 9, 1953, 33 Comp. Gen. 209, we ruled as follows : 

In answer to question 1, the amount of leave permitted to be transferred 
may equal the leave which employees in the agency to which transferred could 
have accumulated and currently accrued at the date of transfer * * *. Thus, in 
the example cited in your question, if the employee transferred prior to the 
beginning of the first complete biweekly pay period in 1954 (January 3, 1954), 
he could transfer 60 days plus the current leave which an employee in the 
agency to which the employee transferred could have accrued as of the date of 
transfer. Any leave in excess of 60 days not used by January 3, 1954, would be 
forfeited. * * * 

We had reached a similar conclusion in 33 Comp. Gen. 85, answer 
to question 4(b). 

In your letter of August 8, you point out that 5 U.S.C. 6308, quoted 
wbove, contains no limitation on the amount of annual leave that can 
be transferred thereunder. Further, you express the view that the 
Congress did not intend to cause any forfeiture of leave when it sub- 
stituted the transfer of leave provision for the former lump-sum pay- 
ment provision (5 U.S.C. 61d (1952 ed.) ). 

We have reexamined the legislative history of Public Law 83-102 
und have analyzed the numerous cases that have arisen thereunder. 
We now believe that our original construction of section 4(b) of Public 
Law 83-102 (5 U.S.C. 6308) may have been unnecessarily restrictive. 

As you have correctly pointed out, a forfeiture of annual leave under 
5 U.S.C. 6308, as construed in our decisions cited above, may currently 
be avoided in most cases by the employee’s subsequent retransfer to the 
former leave system or by a one-day break in service following the em- 
ployee’s separation (with lump-sum leave payment) from his position 
under the former leave system. Thus, a forfeiture of leave in other cases 
where neither a retransfer to the former leave system or a break in 
service occurs appears to be a result which should be avoided if a for- 
feiture is not specifically required by law. 

Since as previously indicated the language of the law as well as the 
legislative history thereof is silent in the matter, we now hold that 
under the provisions of 5 U.S.C. 6308 an employee may transfer all of 
the accumulated and currently accrued annual leave to his credit as of 
the date of transfer. The aggregate amount of such leave, but not in 
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excess of the maximum limitation allowable under the leave system 
from which transferred, shall constitute the employee’s annual leave 
ceiling and shall remain to his credit until reduced under the condi- 
tion prescribed in section 208(a) of the Annual and Sick Leave Act 
of 1951, 65 Stat. 682 (5 U.S.C, 6304(c) ). 

To the extent that our prior decisions at 33 Comp. Gen. 85, id. 209, 
are inconsistent with the views expressed herein, such prior decisions 
are hereby modified. We assume the Commission’s regulations will be 
amended accordingly. 


[ B-125037 J 


Pay—Aviation Duty—Excess Flying Hours—Flying Status of Lim- 
ited Duration 

The excess flying time accumulated by a member of the uniformed services 
while in a flying status of limited duration may not be applied to a subsequent 
flying status to qualify the member for flying pay for the later period, paragraph 
20110c of the Department of Defense Pay and Allowances Entitlements Manual 
requiring that a member placed in a flying status for a limited period must meet 
flight requirements within the specified period for entitlewnent to flying pay—a 
regulation not necessarily inconsistent with section 104(a)(1) of the Executive 
Order No. 11292, which prescribes minimum flight requirements. However, the 
restriction if not in the best interest of the uniformed services may be eliminated 
and the excess flying time accumulated during a limited period of service applied 
to qualify a member for flying pay in a subsequent flying status. 


To the Secretary of Defense, October 18, 1968: 


Further reference is made to letter of August 28, 1968, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
whether excess flying time accumulated by a member while on flying 
status for a specified period of time may be applied during a subse- 
quent period of flight status to qualify for flying pay for the later 
period. The question, together with a discussion pertaining thereto, 
is set forth in Department of Defense Military Pay and Allowance 
Committee Action No. 420. 

Section 104(a) of Executive Order No. 11157, June 22, 1964, as 
amended by Executive Order No. 11292, August 1, 1966, provides 
that, under such regulations as the Secretary concerned may prescribe, 
members of the uniformed services who are required by competent 
orders to participate frequently and regularly in aerial flights, other 
than glider flights, shall be required to meet certain minimum require- 
ments, except as otherwise provided in section 110, in order to receive 
monthly incentive (flying) pay for the performance of hazardous 
duty. The prescribed minimum flight requirements for members on 
active duty are as follows: 


(1) During one calendar month: 4 hours of aerial flight; however, hours of 
aerial flight performed during the immediately preceding five calendar months 
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and not already used to qualify for incentive pay ma'y be applied to satisfy the 
aerial flight requirement for that month. 

(2) During any two consecutive calendar months when the requirements of 
clause (1) above have not been met : 8 hours of aerial flight. 

(3) During any three consecutive calendar months when the requirements of 
clause (2) above have not been met : 12 hours of aerial flight. 

The Committee Action discussion refers to paragraph 4-9, Air 
Force Manual 35-13, which requires that flying status orders be issued 
with termination dates; that such orders be limited to the period of 
time needed to perform the duty; and that such period of time cannot 
be extended beyond the end of the fiscal year for which the order is 
written. Department of Defense Pay and Allowances Entitlements 
Manual provides in paragraph 20110c that flight requirements be met 
within a specified detail where a member is placed on flying status for 
a limited time. This requirement, the Committee Action states, is 
based on our decision dated April 6, 1926, A—13594. 

In the decision of April 6, 1926, there were considered the provisions 
of Executive Order No. 3705-B, dated July 1, 1922, relating to 
increased pay for duty involving flying. Paragraph 9 of that Execu- 
tive order provided, in part, that members detailed to duty involving 
flying “shall be required to make at least ten flights or be in the air 
a total of four hours during each calendar month.” Flight require- 
ments not met during any such calendar month could be made up in 
two succeeding months as there prescribed. 

In that decision there was involved a detail to flying for a limited 
duration (December 11 to 31, 1925). No flights were made under that 
detail, but under a detail (January 1 to 31, 1926), immediately follow- 
ing the lapsed detail excess flights (as distinguished from excess hours) 
were made in the month of January 1926 to make up the deficiency in 
the preceding month, December 1925. 

The decision held that the detail for a limited period expired with 
the date fixed for its termination; that if flights were not performed 
under that detail, there was no right to increased pay for flying duty ; 
and that a right to flying pay under the lapsed detail is not created 
by flights made under the subsequent separate detail even though con- 
tinuous with the lapsed detail. It was concluded that the provision in 
paragraph 9 of the Executive order dated July 1, 1922, was applicable 
only to a continuing detail to duty involving flying. 

Unlike section 104(a) (1) of Executive Order No. 11292, there was 
no authority in the Executive order of July 1, 1922, to carry forward 
flights in excess of those required for a particular month to a subse- 
quent calendar month. See 46 Comp. Gen. 776. Since there is nothing 
in section 104(a) (1) of the current Executive order which specifically 
states that those provisions either are, or are not, applicable to a 
member in a flying status for a limited period of time, it is necessary 
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to examine the implementing regulations issued under the authority 
of section 407 of the Executive order—such regulations may not be 
inconsistent, with the terms of the Executive order—to determine 
whether a member in this category is in any way restricted in meeting 
flight requirements during a specified period for flying pay purposes. 

Chapter 4 of Air Force Manual 35-13, cited above, is limited in 
scope and covers only the matter of flying status of nonrated officers 
and warrant officers. Paragraph 4-9 of that chapter provides, among 
other things, that flying status orders for members in this category 
must be limited to the period of time needed to perform the duty and 
that such period of time cannot be extended beyond the end of the 
fiseal year for which the order is written, Under the provisions of 
paragraph 20110¢ of the Entitlements Manual, cited above, a member 
placed on flying status for a limited period must meet the require- 
ments within the specified period for entitlement to flying pay. 

While the flight requirements restriction imposed in paragraph 
20110¢ of the Entitlements Manual is based on our decision rendered 
in 1926, there would be no basis for questioning this provision unless it 
is inconsistent with the provisions of Executive Order No. 11292, 
see section 407. The restriction imposed in paragraph 20110¢ of the 
Entitlements Manual, as we understand it, would preclude the carry- 
ing forward of excess hours earned but not used by a member during a 
period while in a flying status of limited duration to a subsequent 
flying status period in order to qualify for flying pay. This restriction 
in the regulation is not necessarily inconsistent with the provisions of 
section 104(a)(1) of Executive Order No. 11292, since the latter 
are not addressed to the problem of carrying forward excess hours 
earned in situations involving a flying status for periods of limited 
duration. 

Accordingly, in the light of the restrictive provision of paragraph 
20110c of the Entitlements Manual, the question presented is answered 
in the negative. . 

Should the Secretaries concerned determine that the restrictive pro- 
vision imposed in paragraph 20110c¢ of the Entitlements Manual is 
not in the best interest of the services, we know of no reason why 
that provision could not be eliminated so as to authorize flying pay on 
the basis of excess hours under the circumstances disclosed. 


[ B-164860 J 


Quarters Allowance—Nonoccupancy of Quarters for Personal 
Reasons—Entitlement to Allowance 


The assignment to a grade EH-4 Army sergeant with less than 2 years service of 
family type quarters notwithstanding his ineligibility for quarters, as the quar- 
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ters were in excess of the needs of the command, on the assumption the member’s 
family would join him later, properly was terminated when the family did not 
join the member after he became eligible for the assignment of family quarters 
upon promotion to grade K-65, Therefore, pursuant to 37 U.S.C. 403(a) and (b), 
the member is entitled to a basic allowance for quarters as a member with de- 
pendents from the date the family quarters assignment was terminated. 


To Lieutenant Colonel J. Carroll, Department of the Army, Octo- 
ber 18, 1968: 


Reference is made to your letter of May 7, 1968, requesting a de- 
cision as to whether basic allowance for quarters for the period from 
January 18 to April 30, 1968, is payable to Darrell L. Rolinitis, E-5, 
RA, in the circumstances presented. Your request was assigned Num- 
ber D.O.-A-1010, by the Department of Defense Military Pay and 
Allowance Committee. 

In October 1967, while he was serving in grade E-4 with less than 
2 years’ service, Sergeant Rolinitis applied for and was assigned fam- 
ily quarters at White Sands Missile Range, New Mexico. While he 
was not entitled to assignment to Government quarters adequate for 
himself and his dependents by virtue of his grade and years of serv- 
ice, the assignment was made because there were a number of family 
quarters in excess of the needs of the command. On December 26, 1967, 
he was promoted to grade E-5 and became entitled to quarters for his 
dependents. However, his dependents did not join him at his duty 
station and his assignment to such quarters was terminated under the 
provisions of paragraph 15a(4), Army Regulations 210-14, effective 
January 18, 1968. The Housing Management Officer advised that ade- 
quate public quarters were available at the White Sands Missile Range 
and that he had not and would not issue a certificate of nonavailability 
of quarters. 

In a letter dated March 19, 1968, Sergeant Rolinitis explained that 
he was assigned family quarters upon arrival at his station, pending 
the arrival of his family. He stated that his dependents were unable 
to come to his station due to financial reasons, inasmuch as it would 
require that his wife liquidate her business at his permanent home lo- 
cation and suffer substantial financial loss. He therefore requested the 
termination of his quarters and a duty assignment to a location closer 
to his family. 

Section 403(a) of Title 37, U.S. Code, provides that, except as 
otherwise provided by law, a member of a uniformed service entitled 
to receive basic pay is entitled to a basic allowance for quarters. Sub- 
section (b) provides in pertinent part that except as otherwise pro- 
vided by law, a member of a uniformed service who is assigned to 
quarters of the United States or a housing facility under the jurisdic- 
tion of a uniformed service, appropriate to his grade, rank, or rating 











218 DECISIONS OF THE COMPTROLLER GENERAL [48 





and adequate for himself, and his dependents, if with dependents, is 
not entitled to a basic allowance for quarters. 

Paragraph 8f, Army Regulations 210-14, pertaining to assignment 
of public quarters to eligible military personnel and their dependents, 
provides that a member reporting at a permanent station will not be 
assigned quarters considered adequate for a member with dependents 
unless such member is accompanied by dependents, or dependents are 
en route to join him. Paragraph 8h provides that generally, maximum 
practicable occupancy of family housing units will be maintained at 
all times. It provides further that where necessary for maintaining 
such occupancy, the commanding officer may make involuntary assign- 
ments to public quarters for military personnel reporting to duty 
stations in his command. However, it is also provided that such invol- 
untary assignments will not be made in cases where extreme hardship 
would result from such assignment. Paragraph 15a(4) of that regula- 
tion provides that assignment of quarters to military personnel at 
their permanent station will be terminated automatically by the instal- 
lation commander, when dependents no longer reside permanently 
with the member occupant. 

Paragraph 30221(a), Military Pay and Allowances Entitlements 
Manual, provides in pertinent part that a member with dependents 
who is entitled to basic pay is entitled to basic allowance for quarters 


at rates prescribed for members with dependents when adequate (iov- 
ernment quarters are not furnished for him and his dependents 
without payment of rental charges, and are not available for his 
dependents. 


The wording in section 403(b) of Title 87, U.S. Code, “Except as 


otherwise provided by law, a member of a uniformed service who is 
assigned to quarters of the United States * * * is not entitled toa 
basic allowance for quarters” is somewhat similar to the language 
contained in section 6 of the Pay Readjustment Act of 1942, 56 Stat. 
861, as well as section 6 of the act of June 10, 1922, as amended by 
section 2 of the act of May 31, 1924, 43 Stat. 250. 

In the consideration of entitlement of officers to rental allowance 
under the former provisions, the Court of Claims held that the mere 
availability of quarters to an officer with or without dependents which 
could have been assigned to him does not defeat the right of that officer 
not assigned to such quarters to rental allowance. Such quarters must 
actually be assigned to him. Lake v. United States, 97 Ct. Cl. 447; and 
Lundblad v. United States, 98 Ot. Cl. 397. In Hadden v. United States, 
125 Ct. Cl. 137, this rule was considered to apply to the right of 
enlisted members to quarters allowance under section 10 of the 1942 


act, 56 Stat. 363, which stated in effect that an enlisted member not 
furnished quarters in kind-was entitled to a monetary allowance for 
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quarters, The court held in that case that quarters are not “furnished” 
to a man merely because there are quarters available for assignment. 
They must be assigned to him. 

The assignment of public quarters for members and their depend- 
ents is primarily an administrative matter. 39 Comp. Gen. 561; 
B-155403, November 23, 1964. To accomplish the maximum practi- 
cable occupancy of family housing units required by the cited regula- 
tions, the base commander or other responsible official has the obliga- 
tion and duty to promptly assign available and suitable units for the 
use of members with dependents, but only to provide for their local 
housing requirements. Such regulations do not require that assign- 
ments be made on the basis of existing dependents wherever they 
might reside, but expressly prohibit assignment of family units to 
members whose dependents do not either accompany them to the duty 
station or are en route there upon their arrival. They also require a 
termination of assigned quarters if the dependents leave the member’s 
duty station to live elsewhere. 


While on the date of his promotion to grade E-5 Mr. Rolinitis in 
fact occupied family type quarters apparently assigned to him on the 
assumption that his dependents were later to join him at his duty 
station, it seems clear from the record that his situation following his 


promotion was not of the nature requiring or permitting the assign- 


ment to him of family type quarters at his duty station since his 
dependents were not at his station or en route thereto. In the circum- 
stances, the termination of his family quarters assignment was proper. 
Therefore, he became eligible for basic allowance for quarters as a 


member with dependents effective January 18, 1968, under the 
provisions of section 403 (a) and (b), Title 37, U.S. Code. 


Accordingly, the submitted voucher is returned herewith authorized 
for payment, if otherwise correct. 


[ B-165937 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Disability Retirement—“Armed conflict” in Vietnam 


As it is difficult to apply the exemption to the reduction in retired pay provision 
prescribed by section 201(b) of the Dual Compensation Act to an officer of a 
Regular component of the uniformed services retired for injury or disease as 
a direct result of armed conflict in Vietnam who is employed in a civilian position 
under the United States, due to the nature of combat operations in Vietnam and 
the difficulty of establishing that the inception of a disease occurred while an 
officer was engaged in armed conflict, an affirmative administrative finding that 
there was a direct causal relationship between the disability and the engage- 
ment in armed conflict will be accepted unless unreasonable or insufficiently 
supported by the record, or if the determination is rendered dubious by further 
evidence or circumstances not considered, or unduly gives a person the benefit of 
a reasonable doubt. 
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To the Secretary of the Army, October 18, 1968: 


Reference is made to letter of September 7, 1968, from the Deputy 
Assistant Secretary of the Army (Manpower and Reserve Affairs) 
requesting a decision concerning findings that a service member’s dis- 
ability resulted from injury or disease received as a direct result of 
armed conflict or was caused by an instrumentality of war during a 
period of war. 

Section 201(a) of the Dual Compensation Act, Public Law 88-448, 
approved August 19, 1964, now codified in 5 U.S.C. 5532(b), provides 
that a retired officer of any Regular component of a uniformed service 
who holds a civilian position under the United States is entitled to 
receive the full pay of that position, but during the period for which 
he receives such pay his military service retired pay will be reduced 
as there provided. 

Section 201(b) of that act (see 5 U.S.C. 5532(c) for similar pro- 
visions currently in effect) provides that such reduction in retired pay 
does not apply to a retired officer— 


* * * whose retirement was based on disability (1) resulting from injury 
or disease received in line of duty as a direct result of armed conflict or (2) 
caused by an instrumentality of war and incurred in line of duty during a period 
of war * * *, 


Such period of war is defined in 38 U.S.C. 101 as including the “Viet- 
nam era” beginning August 5, 1964, and ending on such date as shall 
hereafter be determined by Presidential proclamation or concurrent 
resolution of the Congress. 

Section 202 of the Dual Compensation Act, now 5 U.S.C. 3501, 
includes among preference eligible employees a retired member of the 
uniformed service retired for disability for the reasons stated above, 
and section 203 of that act, now 5 U.S.C. 6303, allows credit to such 
a member for active military service for the purposes of annual leave 
as a civilian employee. 

Section 212(b) of the Economy Act of 1932, ch. 314, 47 Stat. 406, 
5 U.S.C. 59a(b) (1952 ed.), provided that the dual compensation pro- 
visions of section 212(a) of that act, 5 U.S.C. 59a(a) (1952 ed.), did 
not apply to officers “retired for disability incurred in combat with 
an enemy of the United States.” Section 3 of the act of July 15, 1940, 
ch. 626, 54 Stat. 761, 5 U.S.C. 59a (1952 ed.), added an exemption for 
officers retired— 


* * * for disabilities resulting from an explosion of an instrumentality of 
war in line of duty during an enlistment or employment as provided in Veterans 
Regulation Numbered 1(a), Part I, Paragraph I. 


The act of February 20, 1954, ch. 13, 68 Stat. 18, 5 U.S.C. 59a(b) (1958 
ed.), substituted the language “caused by an instrumentality of war” 


on 
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for that added by the 1940 law, eliminating the limitation to disabili- 
ties resulting from an “explosion” of an instrumentality of war. 

The purpose of the 1954 act was to “eliminate the unjustified prefer- 
ential treatment accorded by a 1932 ‘dual compensation’ statute to one 
group of commissioned officers who are retired for disability over other 
such officers.” See H. Rept. No. 884, 83d Cong., 1st sess. 1. The com- 
mittee reports pointed out that under the 1932 law as amended by the 
1940 law an officer disabled from an aircraft explosion following an 
airplane crash could draw both his disability retired pay and salary 
as a Federal employee regardless of the combined amount, but an officer 
retired for an identical disability incurred when his aircraft crashed 
but did not explode was subject to the monetary limitations of the 
1932 dual compensation law. See H. Rept. No. 884 and S. Rept. No. 
885, 83d Cong., 2d sess. 

As pointed out in the Deputy Assistant Secretary’s letter, the 1964 
Dual Compensation Act substituted the phrase “as a direct result of 
armed conflict” for the phrase “in combat with an enemy of the United 
States,” contained in section 212(b) of the Economy Act of 1932. The 
committee reports on the 1964 law point out that the exemption for 
members whose retirement was based on disability “incurred in com- 
bat with an enemy of the United States” was changed in order— 


* * * to include those retired members whose disability results “from an 

injury or disease received in line of duty as a direct result of armed conflict.” 
This change would extend the exemption to those disabled in the kind of cold 
war conflicts in which American military personnel are now engaged. 
See H. Rept. No. 890, 88th Cong., 1st sess. 16 and S. Rept. No. 935, 
88th Cong., 2d sess. 12. Thus the exemption in the 1964 law includes 
members disabled incident to armed conflict during a “cold war” 
conflict. 

The Deputy Assistant Secretary says that, in applying section 
212(b) of the Economy Act of 1932, The Judge Advocate General of 
the Army has consistently stated that a disability may be incurred “in 
combat” if (a) it was incurred while the member was enaged in combat 
with the enemy or an operation or incident involving combat or the 
likelihood of combat and (b) a direct causal relationship exists 
between the combat or the incident or operation and the disability. 
If the above criteria are met, a disability has been characterized as 
incurred in combat even if it did not result from direct hostile action. 
This Office does not question such views. 

The Deputy Assistant Secretary further states that the phrase “dis- 
ease received in line of duty as a direct result of armed conflict” in the 
Dual Compensation Act has resulted in difficulties of application un- 
der conditions peculiar to and prevalent in Vietnam except with re- 
spect to diseases which are secondary to or residuals of injuries 
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received under the required circumstances, since such diseases would 
be considered as having been acquired under the same conditions as 
the original injury. 

Combat operations in Vietnam are said to consist of intense but 
sporadic contacts with an elusive enemy, and are unlike those experi- 
enced during World Wars I and II and the Korean conflict. One type 
of “armed conflict” occurs as a result of our tactics where we seek out 
the hidden enemy in his jungle strongholds, temporary encampments, 
and while he is on the move, such “search and destroy” missions usu- 
ally covering considerable ground while lasting only a few days. Our 
soldiers are also subjected to sudden and unexpected attacks by the 
enemy. Such hit and run engagements initiated by the enemy usually 
last only a short time and may be periodically renewed without notice. 
Consequently it is indicated that almost every member of the Army 
in Vietnam may at some time be directly involved in “armed conflict.” 

The Deputy Assistant Secretary then states the administrative prob- 
lem associated with combat-incurred disabilities as follows : 


* * * Because of the fluctuating nature of these operations and because of 
the rapid medical evacuation of many patients from Vietnam, it is almost im- 
possible to obtain sufficient evidence to establish that the inception of a disease 
occurred while the evacuee was actually engaged in one of the foregoing types 
of armed conflicts. The problem of trying to determine the date of the inception 
of a disease is further aggravated in the instance of some diseases because of 
their incubation period and because of the use of prophylactic drugs. Specifically 
included among the diseases under discussion are those mental conditions 
(psychoneuroses) having their origin in or aggravated by some traumatic oc- 
eurrence during “armed conflict.” Excluded from any consideration are func- 
tional psychoses, character and behavior disorders, and venereal diseases of all 
kinds and associated residuals. 


The questions presented are as follows: 


Because of the foregoing difficulties, and because of the lack of legislative 
history clearly indicating the intent of Congress, would it be permissible for Army 
adjudicative agencies to determine that any unfitting disease, or the residual (s) 
thereof, excluding pyschoses, character and behavior disorders and venereal dis- 
eases, acquired by Army personnel in any area of combat operations, is within 
the definition of “direct result of armed conflict,” provided it is definitely estab- 
lished that: 

a. The onset or aggravation of the disease commenced while the individual was 
a member of the Army in an area of combat operations, or during any period of 
detainment by hostile forces, to include conditions where manifestations first 
occur outside the area of combat operations but which, on the basis of accepted 
medical principles, had their onset while in this area, 

b. The likelihood of having developed such a disease, or aggravation of existing 
disease, in other than the combat zone environment is remote, 

ec. The line of duty is determined to be yes, and, 

d. The disease is not the natural progression of an underlying condition which 
had its origin or inception prior to entry into the combat zone environment? 


There is nothing in the legislative history of the Dual Compensation 
Act of 1964 to suggest that the Congress intended that the change in 
phraseology from “in combat with an enemy of the United States” to 
“as a direct result of armed conflict” should change the basic require- 
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ment that the disability should directly result from armed conflict. 
It seems doubtful that the Congress intended that the mere incurring 
of a disease in a general area where combat operations might occur 
should in itself be regarded as “a direct result” of armed conflict. In 
other words, we think that the law contemplates that an officer is within 
the exemption only if the disability for which retired is “a direct result 
of armed conflict” in which the retired officer himself was personally 
engaged rather than merely incurred in the general area in which the 
United States is involved in an armed conflict. The Judge Advocate 
General of the Army has held that in order to be regarded as 


“retired for disability incurred in combat with the enemy,” it must affirmatively 
appear that the disability resulted from actual contact with the enemy, and the 
mere fact that the United States was at war when an officer incurred the dis- 
ability for which he was retired, does not bring him within the exception. 
Digest of Opinions of The Judge Advocate General of the Army, 1912- 
1940, page 118. In a later opinion The Judge Advocate General of 
the Army held that the determination of whether disability was in- 
curred in combat must depend upon a showing of (1) engagement in 
combat with the enemy and (2) a direct causal relationship between 
the combat and the disability, which is primarily a matter for deter- 
mination by the medical authority. II Bull. JAGA 301, August 1943. 
The Judge Advocate General later held that a service member who 
developed severe migraine headaches as a result of long hours, lack of 
rest and proper diet while serving in combat in Korea, was not en- 
titled to exemption for combat-incurred disability in the absence of a 
showing of a direct causal relationship between the combat and the 
disability. 2 Dig. Ops. JAGAF 721. Disability from frostbite suffered 
while attempting to return to friendly territory after the officer’s plane 
was shot down over France by enemy action was held to be combat- 
incurred (VI Bull. JAGA 54, March-April 1947), as was a disability 
arising out of a vehicular collision in a combat area under “buzz- 
bomb” attack (VI Bull. JAGA 4, January-February 1947). 

In our opinion such views are supported by the legislative history of 
the combat disability provision. As approved by the House of Repre- 
sentatives the bill which became the 1932 law exempted from the dual 
compensation law officers on the Emergency Officers’ Retired List 
created by the act of May 24, 1928, and any person retired for disabil- 
ity incurred in line of duty. The Senate Committee recommended that 
such exemption provision be stricken from the bill. S. Rept. No. 756, 
72d Cong., 1st sess. 9. 

However, Senator Fletcher offered an amendment on the floor of 
the Senate to limit the exemption to “any person retired for injuries 
received in battle” on the basis that “an officer who has been actually 
wounded in battle ought not to be deprived of his retired pay.” Sena- 
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tor Reed then stated that such an officer “is not entitled to one particle 
more sympathy than a fellow officer or fellow soldier right beside him 
who gets pneumonia from living in the trenches” and suggested that 
the exemption be broadened to include “injuries received or disability 
suffered in line of duty,” to which suggestion Senator Fletcher agreed, 
but no action was then taken on the proposed amendment. See 75 Cong. 
Rec. 12146-7. Later an amendment was suggested that would have 
exempted “any person retired for injuries received in battle or disabil- 
ity incurred in line of duty.” 75 Cong. Rec. 12177. 

Subsequently Senator Bingham suggested that the exemption apply 
to “emergency officers retired for disability incurred in combat with an 
enemy of the United States.” Senator Reed expressed the opinion that 
an officer who was disabled by frozen feet, for example, in the trenches 
is as much deserving of sympathy as an officer wounded by an enemy 
bullet. 75 Cong. Rec. 12349. The Senate adopted Senator Bingham’s 
amendment. The House conferees accepted the Senate amendment but 
suggested including “regular officers retired for combat disability” in 
the exemption. H. Rept. No. 1657, 72d Cong., Ist sess. 10. As enacted 
into law the bill included Senator Bingham’s amendment with the 
further amendment suggested by the House conferees to exempt regu- 
lar and emergency officers “retired for disability incurred in combat 
with an enemy of the United Staces,” that is, with such limited exemp- 
tions and without broader exemption suggested in the Senate for “dis- 
ability incurred in line of duty.” 

While it is doubtful that there was a major substantive change in 
the legislative intent in adopting the 1964 language requiring that the 
disability be “a direct result of armed conflict” in place of “disability 
incurred in combat with an enemy of the United States,” the difference 
in the nature of military operations in the present Vietnam conflict and 
combat conditions existing in World War I (which formed the basis 
for the combat disability provision in the prior law) must be recog- 
nized, The new language was adopted while the Vietnam conflict was 
in progress and the Congress was well aware of the differences in the 
military operations and the hit and run tactics practiced there and 
conventional warfare. 

In many of the “search and destroy” missions there necessarily are 
involved instances where the enemy is not encountered in a suspected 
location even though intelligence information indicated his probable 
presence there. In a situation where the enemy is actually located in 
the suspected area there should be no question that a disabling injury 
or disease suffered incident to such a mission should be regarded as 
having been “incurred as a direct result of armed conflict” even 
though it was incurred while “moving up” toward the enemy and the 
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member was evacuated shortly prior to the time actual contact with 
the enemy was effected. 

Similarly the failure to make a contact with the enemy in such a 
“search and destroy” mission should not of itself be regarded as 
precluding a finding that a disability caused by an injury incurred 
while “moving up” was “a direct result of armed conflict.” 

This Office has held that an officer who sustained an injury in 
attempting to escape from the enemy while a prisoner of war incurred 
disability in combat with an enemy of the United States. A-84384, 
May 20, 1937. Hence, it is our opinion that the fact that an injury 
or disease is incurred during a period of detainment by hostile forces 
in itself does not preclude a finding that the disability was incurred as 
a direct result of armed conflict. Under the conditions stated in the 
question it is reasonable to view a disability incurred during a 
prisoner-of-war status as a direct result of armed conflict, and hence 
this Office is not required to object to such a finding. 

The term “area of combat operations” is not defined or explained 
in the discussion in the letter of September 7, 1968. In a broad sense 
practically the whole of South Vietnam might be considered to be in 
an area of combat operations. In view of the legislative history of the 
law, however, we doubt that it would be proper to regard administra- 
tive, supply, and other support personnel disabled in rear station 
areas as having a combat-incurred disability unless the injury is 
actually incurred during an enemy attack in the immediate area and 
as a direct result thereof. However, in our opinion, personnel disabled 
in the immediate area of actual hostilities during a period of hostilities 
or while on a “search and destroy” mission properly may be regarded 
as meeting the condition that the disability was incurred as a direct 
result of armed conflict, if it is administratively so determined. 

It is impossible to give a definite unqualified affirmative answer 
to the question presented, in the absence of clear definitions of the 
terms employed and a clear understanding of the limitations with 
respect to time and geographical areas which would be observed in 
making the determinations that the disability was incurred as a direct 
result of armed conflict. The nature of the question of combat connec- 
tion makes it one primarily for administrative determination. While 
an administrative finding in that respect does not preclude an inde- 
pendent determination thereof by this Office, it has been the practice 
of this Office not to disregard the administrative finding unless a clear 
case can be made out that the administrative conclusion is unreason- 
able, or is not sufficiently supported by the record, or is rendered dubi- 
ous by further evidence or circumstances not administratively 
considered, or unduly gives a person the benefit of a reasonable doubt. 






226 DECISIONS OF THE COMPTROLLER GENERAL [48 


34 Comp. Gen. 72, 74. It should be understood, of course, that the 

statute requires that there be an affirmative finding that there was a 

direct causal relationship between the disability and engagement in 

armed conflict. Cf. Campbell v. United States, 132 Ct. Cl. 122 (1955). 
Your question is answered accordingly. 


[ B-165340 J 


Trailer Allowances—Civilian Personnel—Costs to Prepare Trailer 
for Shipment, Etc. 


The cost to a civilian employee to equip a housetrailer transported incident to a 
permanent change of station with an extra axle in compliance with State law 
is not a reimbursable expense. The expenditure representing the cost of a struc- 
tural change in the trailer constitutes a capital improvement that is not reim- 
bursable as a miscellaneous expense under section 3 of Bureau of the Budget 
Circular No. A-6, and the structural change to the trailer having been incurred 
to prepare the trailer for movement, reimbursement for the cost of the axle 
is excluded under section 9.3a(3) of the Circular. 


To Willis H. Staley, United States Department of the Interior, 
October 21, 1968: 


This refers to your letter of September 23, 1968, reference 300, by 
which you forwarded for our advance decision the reclaim voucher 
of James D. Huffman, an employee of the Bureau of Reclamation, 
covering an expense of $324.71 incident to the transportation of a 
housetrailer upon a permanent change of station. 

By travel authorization dated April 22, 1968, Mr. Huffman was 
authorized to travel from Phoenix, Arizona, to O’Neill, Nebraska. A 
housetrailer to be used as a residence was authorized to be transported 
at Government expense. 

Nebraska law requires that all housetrailers over 55 feet in length 
be equipped with three (3) axles before a permit to travel over 
Nebraska highways can be issued. It cost Mr. Huffman $324.71 to have 
a third axle put onto his 12’ x 60’ housetrailer prior to the move. 

The computation of allowances when a housetrailer is transported 
by a commercial carrier is contained in section 9.3a of Bureau of the 
Budget Circular No. A-56 which provides as follows: 

a. When a house trailer is transported by a commercial carrier, 

(1) The allowance shall include the carrier’s charges for actual transporta- 
tion of the trailer in an amount not exceeding the applicable tariff as approved 
by the Interstate Commerce Commission (or appropriate State regulatory body 
for intrastate movements) for transportation of a trailer of the size and type 
involved for the distance involved, computed as provided in section 9.2. 

(2) The allowance also shall include ferry fares and bridge, road, aud tunnel 
tolls, taxes, charges or fees fixed by-a State or municipal authority for permits 
to transport house trailers in or through its jurisdiction, similar charges imposed 
by a Canadian Jurisdiction for a trailer being transported between Alaska and 


the continental United States, and carriers’ service charges for obtaining necessary 
permits. 


(3) Allowances shall not include costs of preparing trailers for movement, 
maintenance, repairs, storage, insurance for valuation of trailers above carriers’ 
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maximum responsibility, nor charges designated in the tariffs as “Special 
Service.” 


The expenditure for which reimbursement is claimed represents 
the cost of a structural change made in the trailer which, aside from 
being required to allow transporting over Nebraska roads, constituted 
a capital improvement to the trailer. An examination of the nature 
of the expenses for allowances under sections 9.3a (1) and (2), above, 
reveals that none of the items include the cost of a major modifica- 
tion of a housetrailer such as here involved in order to comply with 
a State law. The cost of such modification more reasonably may be 
regarded as being excluded by section 9.3a(3) as a cost of preparing 
the trailer for movement. Therefore, we do not believe that the allow- 
ances for the transportation of housetrailers were intended to cover 
such costs. Moreover, because the cost was incurred for a structural 
modification of the trailer, no part thereof would be reimbursable 
as a miscellaneous expense under section 3 of Bureau of the Budget 
Circular No, A-56. In view thereof, we hold that the cost of modifying 
a housetrailer—irrespective of whether it is required to permit its 
transportation over the highways of a particular State—does not 
fall within the purview of the statutory regulations pertaining to 
allowances payable incident to a permanent change of station. 

Accordingly, the voucher which is returned herewith may not be 
certified for payment. 


[ B-165342 J 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
fer Within Corporate Limits of City 


The payment of the relocation expenses provided in 5 U.S.C. 5724a to employees 
who are transferred between posts of duty 35 miles apart within the corporate 
limits of the same city—Houston, Texas—is precluded under section 1.3a of the 
Bureau of the Budget Circular No. A-56, which authorizes travel and transpor- 
tation expenses and applicable allowances only when a transfer is between 
“official stations” as the term is defined in section 1.5 of the Standardized Govern- 
ment Travel Regulations, and the section prescribing that a designated post of 
duty and official station are one and the same, an area that is circumscribed by 
the corporate limits of the city, there is no authority for the payment of reloca- 
Lg expenses to the employees transferred within the corporate limits of 
ouston. 


To the Secretary of Transportation, October 22, 1968: 


This is in reply to your letter of September 26, 1968, in which you 
request advice as to the applicability of the requirements contained in 
section 1.3a of Bureau of the Budget Circular No, A-56, Revised 
October 12, 1966, to 45 employees of the Department of Transporta- 
tion who were transferred from Houston International Airport to 
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Houston Intercontinental Airport 35 miles away, both within the 
corporate limits of Houston, Texas. 

In this regard section 1.3a of Bureau of the Budget Circular No. 
A-56, Transmittal Memorandum No. 1, dated April 7, 1967, provides 
in pertinent part as follows: 

The travel and transportation expenses and applicable allowances may be 
authorized in connection with a transfer of an employee from one official station 
to another only when the transfer is between official stations, as the term is 
defined in section 1.5 of the Standardized Government Travel Regulations. Thus, 
these expenses and allowances may not be authorized when the old and new 
posts of duty are located within the corporate limits of the same city or town 
or are both within another area described in said section 1.5. 

When the old and new posts of duty are within different official stations but 
are only a short distance apart and within the same general local or metropolitan 
area, the travel and transportation expenses and applicable allowances in connec- 
tion with the employee’s relocation of his residence may be authorized only when 
the agency determines that the relocation was incident to the transfer of official 
station. Such determination should take into consideration such factors as com- 
muting time and distance between the employee’s residence at the time of notifi- 
eation of transfer and his old and new posts of duty as well as the commuting 
time and distance between a proposed new residence and the new post of duty. 
Ordinarily, a relocation of residence should not be considered as incident to a 
transfer of official station unless the one-way commuting distance from the old 
residence to the new post of duty is at least 10 miles greater than from the old 
residence to the old post of duty. Even then, circumstances surrounding a 
particular case, e.g., relative commuting time, may suggest that the move of 
residence was not incident to the change of official station. 

Attached to your letter is a memorandum from your General Counsel 
setting forth the view that section 1.3a, above, is not fair and just in 
that the employees concerned who have been transferred from Houston 
International Airport to a new post of duty 35 miles distant at Houston 
Intercontinental Airport but all within the corporate limits of Houston 
are denied the statutorily authorized relocation allowances. He con- 
siders that they are, in effect, victims of the expansion of the city of 
Houston’s corporate limits to include the new airport. He further 
expresses the view that the definition of “official station” as set. forth 
in section 1.3a, above, and which was incorporated by reference from 
section 1.5 of Bureau of the Budget Circular No. A-7, Standardized 
Government Travel Regulations, has no logical relation to relocation 
allowances. In his opinion the general rule in section 1.3a, above, that 
the allowances are payable if the posts are at least 10 miles distant 
where they are within different official stations but the same metropoli- 
tan area should be applied to all cases. 

Payment of the travel and transportation expenses of transferred 


Government employees are provided in 5 U.S.C. 5724 as follows: 


(a) Under such regulations as the President may prescribe and when the head 
of the agency concerned or his designee authorizes or approves, the agency shall 
pay from Government funds— 

(1) the travel expenses of an employee transferred in the interest of the 
Government from one official station or agency to another for permanent duty, 
and the transportation expenses of his immediate family, or a commutation 
thereof under section 5704 of this title; and 
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(2) the expenses of transporting, packing, crating, temporarily storing, dray- 
ing, and unpacking his household goods and personal effects not in excess of 11,000 
pounds net weight. 


Provision for payment of the new relocation allowances are prescribed 
in 5 U.S.C. 5724a as follows: 

(a) Under such regulations as the President may prescribe and to the extent 
considered necessary and appropriate, as provided therein, appropriations or 
other funds available to an agency for administrative expenses are available for 
the reimbursement of all or part of the following expenses of an employee for 
whom the Government pays expenses of travel and transportation under section 
5724(a) of thistitle * * *. [Italic supplied.] 

The authority of the President to prescribe the above regulations 
was delegated to the Director, Bureau of the Budget by Executive 
Order No. 11230, June 28, 1965, as amended by Executive Order No. 
11290, July 21, 1966. 

The benefits granted under the controlling statutory provisions are 
conditioned upon the promulgation of appropriate regulations and 
are payable only to the extent authorized and in accordance with the 
terms of such regulations. Pursuant to the foregoing authority, Bureau 
of the Budget Circular No. A-56, and Transmittal Memorandum No. 
1, dated April 7, 1967, amending section 1.3 were issued. Under section 
1.3 travel and transportation expenses and applicable allowances may 
be authorized only when the transfer, is between “official stations” 
as the term is defined in section 1.5 of Standardized Government 
Travel Regulations which provides as follows: 


Official station—post of duty.—Designated post of duty and official station 


mean one and the same, the limits of which will be the corporate limits of the 
city or town in which the officer or employee is stationed, but if not stationed 
in an incorporated city or town, the official station is the reservation, station, 
or established area, or, in the case of large reservations, the established sub- 
division thereof having definite boundaries within which the designated post of 
duty is located. 





The application of the foregoing regulation to the transportation of 
household effects is not a recent innovation as has been urged. It has 
been the established rule for years that the movement of household 
effects from one place to another within the same city, including move- 
ment from storage to place of residence, does not constitute the ship- 
ment of household effects such as contemplated by law and regula- 
tions but is a personal expense not payable from appropriated funds. 
See 9 Comp. Gen. 377 ; 13 7d. 210; 26 id. 952 ; 27 td. 363. 

The decision in 36 Comp. Gen. 111 holding that a regulation requir- 
ing an employee to make an election between alternative statutory 
benefits before he reasonably could ascertain which alternative benefit 
would be to his advantage was tantamount to a denial of the election 
specifically conferred by statute is not pertinent to the instant case 
which does not involve an election or the denial of any other right 
unconditionally granted by Congress. Moreover, in the cited case 


369-587 O - 70 - 17 
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the agency stated that its intent had not been to deprive the employee 
of the election and that the later regulation conferring the election 
reflected its true intent. 


In view of the broad grant of regulatory authority under the stat- 
utory provisions in question and the specific wording of the controlling 
regulations, there is no basis upon which this Office may authorize the 
payment of the relocation allowances to the employees in question. 


[ B-164984 J 


Bids—Estimates of Government—Failure to Furnish on All Items 


Although it would have been preferable if estimated quantities had been furnished 
for all the 323 janitorial services listed in an invitation which provided blank 
spaces for unit prices and totals, and also for contract award on the basis of the 
cost of the entire job, an award toa bidder who marked 6 of the 12 items for which 
no estimates were stated “N.C.” and furnished individual prices which were not 


extended for the other 6, was proper and is considered an award on the “entire 


job.” In addition even if the total bid price had been increased to include the 6 
unextended items, the relative standing of the successful bidder would have re- 
mained unchanged. However, for the guidance of bidders, and to provide a more 


realistic bidding basis, future invitations should provide quantity estimates for 
all items solicited. 


Contracts—Awards—Protest Pending 


The fact that an award of a contract is made while a protest is pending would 
not violate paragraph 2-407.9(b) (3) of the Armed Services Procurement Regula- 
tion (ASPR), if an administrative determination had been made that a prompt 
award will be advantageous to the Government. Therefore, where the contracting 
agency found that to postpone an award would alter the performance dates of the 
contract with a consequent effect on the bid price, the award made prior to the 
resolution of a protest is not invalid. However, the contracting officer having 
failed to give written notice of the award as required under ASPR, appropriate 
steps should be taken to assure future compliance with the Regulation. 


To Joel R. Feidelman, October 24, 1968: 


Reference is made to your letter of August 28, 1968, and previous 
correspondence, protesting, on behalf of the Advance Building Mainte- 
nance Company, certain administrative actions with respect to invita- 
tion for bids N62477-68—C—0664 for multibuilding janitorial services 
at the Naval Station, Washington, D.C. 

The invitation schedule listed 323 items of work. With respect to 311 
items, bidders were advised of the estimated number of times the serv- 
ices would be required to be performed during the 1-year term of the 
contract. Also, as to these 311 items bidders were to insert their unit 
prices and total extended prices. No estimated quantities or unit identi- 
fications were stated as to the other 12 items, but blank spaces were 
provided for unit prices and totals. In the column where the estimated 
quantity was shown for the other 311 items, these 12 items stated either 
“As Required” or “As Directed.” The front sheet of the invitation 
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solicited prices for “Bid Item No. 1,” “Bid Item No. 2” and “Bid Item 
No. 3.” General paragraph 5.1 of the invitation provided that bids 
should be broken down on a per item basis as shown on the invitation 
schedule sheets and that award would be made on the total bid price. 
General paragraph 5.1.1 stated: 

Total bids shall be as follows: 


Bid Item 1—Cost of entire job. 


Bid Item 2—Cost of entire job less cost of civilian cafeterias in Buildings 21, 
73, and 169; and Snack Bars in Buildings 200—-G and 76, Washington Navy Yard. 

Bid Item 3—Cost of entire job less bid item 2 less Navy Exchange cafeteria in 
Building 184, WNY ; T—50, Anacostia Annex ; and Snack Bar in Building T—50. 


You protested against an award to the low bidder, U.S. Building 
Maintenance Co., on the basis that its bid was nonresponsive because it 
failed to furnish a bid bond and to acknowledge two amendments of 
the invitation. The contracting office rejected the bid in view of the 
deficiencies cited by you. 

Orbiting Enterprises, Inc., was the next low bidder. Orbiting Enter- 
prises bid on bid items Nos. 1, 2 and 3. Orbiting also bid units and 
extended prices on the 311 items in the schedule which listed estimated 
quantities. Of the other 12 items which merely provided “As Directed” 
or “As Required,” Orbiting bid “N.C.” for 6 items and unit prices 
for the other 6 items. The contracting agency considered the bid as 
responsive and awarded the contract to Orbiting. 

You contend that the total bid submitted by Orbiting did not include 
the prices for the several items upon which it bid unit prices without 
extended prices and that it was therefore ambiguous and should have 
been rejected as nonresponsive in view of our decisions 43 Comp. Gen. 
817 and B—-156145, March 8, 1965. 

General section 5 of the invitation provided that bid items Nos. 1, 2 
and 3 were to be total bids for the work covered by those bid items. 
Accordingly, the total bid prices for those bid items could be construed 
as including all of the 323 work items. On the other hand, since the 
total bid prices may represent only the sum of the extended items, the 
total bids might also be construed as including only those items. In 
that connection, the contracting agency has advised that as to the 6 
items which Orbiting bid unit prices only, your client estimated in its 
bid that the cost of these items would be about $1,940. The contracting 
agency states that is a reasonable figure and that by no conceivable 
stretch of the imagination could the amount expended for these services 
come anywhere near thé $60,867.68 difference between the Orbiting bid 
and the next low bid of your client. Therefore, even if the Orbiting 
total bid prices were construed as not including the 6 items involved, 
it does not appear that its total price would anywhere approach the 
total bid of your client if an additional amount were added for the 
items upon which Orbiting bid only a unit price. 
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The decisions you cited involved situations where the bid susceptible 
of two different interpretations was low on one basis and not low on the 
other interpretation. That is not the situation here, since, even if the 
6 items are treated as extra work, the amount of work that might be 
required would not change the relative standing of the bidders. 

The absence of an estimate for these 12 items probably was responsi- 
ble for the unit basis upon which Orbiting furnished prices on 6 of 
those items. We believe that it would have been preferable had the in- 
vitation included estimates for the 12 items to provide more realistic 
bidding. We are therefore recommending to the Department of the 
Navy that, in future invitations of this nature, estimates of quantities 
for all the items be set forth for the guidance of bidders. 

You contend also that the bid of Orbiting is ambiguous and nonre- 
sponsive because, although the work schedule in the invitation lists 
services to be performed in buildings 94 and 150, the schedule did not 
provide for a price for the work required in those buildings. However, 
general paragraph 1.2 provides that the work includes services in those 
buildings; general paragraph 3.5 provides that the bid shall be based 
on the work schedules which are a part of the contract; the work 
schedules require certain services to be performed in those buildings 
and specify the frequency ; and general paragraph 5.1.1 provides that 
bid item 1, the basis upon which the contract was awarded, includes the 
cost of the entire job. Therefore, even though separate prices may not 
have been invited for work in those buildings, Orbiting’s bid price 
included these additional requirements. 

You contend that Orbiting is not a responsible bidder for a procure- 
ment of the size involved and you state that it does not have the finan- 
cial or administrative capacity to undertake such a commitment. 
However, the contracting agency has advised that it had determined 
that Orbiting regularly performs the services required by the contract 
and that it has satisfactorily performed similar services at Fort Meade 
and it indicated that it is satisfied that Orbiting is a responsible con- 
tractor. The determination of responsibility does not appear arbitrary 
and we are therefore required to accept the determination that the bid- 
der is capable of performing the contract. 38 Comp. Gen. 131. 

You have also protested that the contracting agency violated Armed 
Services Procurement Regulation 2-407.9(b) (3) in making an award 
while the protest was pending in our Office and without providing no- 
tice to Advance that such action would be taken. Although ASPR 
2-407.9(b) (3) provides, as a general proposition, that, where a pro- 
test is made before award, an award shall not be made until the matter 
is resolved, it also provides that an award may be made while a pro- 
test is pending under certain circumstances. In this case, the con- 
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tracting agency has reported it relied upon ASPR 2-407.9(b) (3) (iii), 
providing for an award when it is determined that a prompt award 
will otherwise be advantageous to the Government, in making an 
award to Orbiting as the lowest conforming bidder. The contracting 
agency further found that to have postponed the award would have 
altered the performance dates of the contract with a consequent effect 
on the bid price. However, under the ASPR the contracting officer 
was required to give written notice of the award determination to 
Advance and there was an administrative failure in this respect. We 
are bringing this aspect of the matter to the attention of the Depart- 
ment of the Navy with a recommendation that appropriate steps be 
taken to assure future compliance with the ASPR. However, we have 
held that the failure to comply with ASPR 2-407.9(b) (3) does not 
render invalid an otherwise proper award. See B-150014, Novem- 
ber 20, 1962. 

Accordingly, in view of the foregoing, the award to Orbiting Enter- 
prises does not appear to have been improper. The protest is therefore 
denied. 


[ B-165110 J 


Compensation—International Dateline Crossings 


An employee who “lost” a workday incident to a permanent change-of-station 
transfer from Honolulu to Tokyo due to crossing the international dateline is 
entitled to compensation for the day under the rule that in establishing entitle- 
ment to pay, the time of the place at which the employee is located is controlling 
under 15 U.S.C. 262. In accordance with longstanding administrative practice, the 
pay of an employee should not be increased because of the extra time gained when 
traveling across the international dateline in an eastward direction—the crossings 
in opposite directions canceling each other out. However, any specific factual sit- 
uations may be presented for consideration. 


To R. J. Schullery, Department of Transportation, October 24, 
1968: 


We make reference to your letter dated August 21, 1968, requesting 
our decision as to the compensation due an employee of the Federal 
Aviation Administration incident to his transfer (permanent change of 
station) from Honolulu, Hawaii, to Tokyo, Japan, in view of the fact 
that he “lost” a workday because the travel incident to the transfer in- 
volved crossing the international dateline. 

The particulars concerning the transfer are as follows: Mr. Joseph 
R. Price whose workweek is Monday through Friday, 8 a.m. to 4:30 
p-m., departed Honolulu at noon on Thursday, August 27, 1964, and 
after approximately 8 hours elapsed time he arrived in Tokyo at 
3:25 p.m. on Friday, August 28, 1964 (7:55 p.m., August 27, Honolulu 
time). You indicate that under such circumstances Mr. Price was paid 
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for 8 hours on Thursday, August 27 (including travel time), but was 
not paid for Friday, August 28, which was the day “lost” during travel. 
He has now made a claim for payment of compensation for that day. 

You refer to the case 33 Comp. Gen. 51 (1953) in which we held that 
the effective date of separation of an employee permanently assigned to 
Washington, D.C., who was killed in an aircraft accident while on 
temporary duty in Japan was the calendar date at the place where 
death occurred rather than the date at the location of his permanent 
duty station. Accordingly, the employee in that case was credited with 
compensation for the day lost crossing the international dateline en 
route to Japan. In view of that decision you question whether your 
agency may properly deny employees pay for days lost crossing the 
international dateline. 

The facts presented show that Mr. Price was in a work status for 
travel on Thursday, August 27 in Honolulu and that he was in a work 
status for completion of his travel on Friday, August 28 in Tokyo. 
The lengthening or shortening of workdays due to travel between 
places located in different time zones is not taken into account for the 
purpose of determining an employee’s entitlement to the basic pay. 
Further, in establishing an employee’s entitlement to pay the time of 
the place at which he is located is controlling under the provisions of 
section 2 of the act of March 19, 1918, ch. 24, 40 Stat. 451, as amended, 
15 U.S.C. 262. Although that section is applicable to the United States 
a similar rule has been applied outside the United States in the cited 
case 33 Comp. Gen. 51. In view of the above we believe that employees 
crossing the international dateline in a westward direction should not 
have their pay reduced because of the change in the date or time. 
Therefore, Mr. Price should be allowed the day’s pay which was with- 
held incident to his travel from Honolulu to Tokyo. 

Regarding the matter of eastward travel across the international 
dateline, we are not in a position to determine at this time the amount 
of pay which should be allowed in all cases involving such travel. 
However, in accordance with what we understand to be a long standing 
practice in many Government departments and agencies, the pay of 
an employee performing such travel should not be increased merely 
because of the extra day or part of a day which results from travel 
across the international dateline in an eastward direction. In other 
words, the crossing in one direction is usually canceled out by the cross- 
ing in the opposite direction. Any specific factual situations which may 
be involved in a voucher before you may be presented for our 
consideration. 





Comp. Gen.]}] DECISIONS OF THE COMPTROLLER GENERAL 235 


[ B-152310 J 


Pay—Retired—Disability—Disability Determination Subsequent to 
Release—Statutes of Limitation 

The court in Lerner v. United States, 168 Ct. Cl. 247, decided December 11, 1964, 
having established the right of the plaintiff to disability retirement pay effective 
December 23, 19438, a correction of military records, approved December 4, 1967, 
did not change the disability retired status of the plaintiff—an Army officer— 
and, therefore, he is not entitled to disability retired pay for the period Decem- 
ber 23, 1943, co July 31, 1953, a period barred by reason that under 28 U.S.C. 
2501, payment of the judgment was restricted to the period July 1, 1957, to 
December 11, 1964, and under 31 U.S.C. 71a, payment of a claim received August 1, 
1963, by the United States General Accounting Office was limited to the period 
August 1, 1953, to June 30, 1957, but in view of the recognition of the uncorrected 
military records of the officer, he is entitled to disability retired pay from date 
of judgment. 


Claims—Abatement Pending Court Decision 


The general rule that no action will be taken by the United States General 
Accounting Office on a claim involved in a suit or controversy while a judicial 
determination is pending has no application to an Army officer seeking injunctive 
relief incident to the correction of his military records rather than a money 
judgment. Therefore a request for a decision on the legality of payment of 
disability retired pay that is based on administrative action taken subsequent 
to the date the court action was filed will be considered and the merits of the 
officer’s claim for disability determined. 


To Captain A. E. Velez, Department of the Army, October 29, 1968: 


Reference is made to your undated letter (file reference FINCS-E 
Lerner, David G. 0 322 054, retired), requesting an advance decision 
as to the propriety of making payment on a voucher in the amount of 
$16,772.27 in favor of Captain David G. Lerner, retired, representing 
disability retirement pay for the period December 23, 1943, to July 31, 
1953, under the circumstances disclosed. You say that the amount of 
the voucher excludes retired pay during a period of active duty from 
January 13, 1944, to January 11, 1946, and Veterans Administration 
compensation received by the retired officer during the period involved. 
Your request was forwarded here on August 2, 1968, by the Office of 
the Comptroller of the Army and has been assigned DO-A number 
1015 by the Department of Defense Military Pay and Allowance 
Committee. 

As a general rule where a suit or controversy pending before a court 
involves a matter before us for payment, no action is taken by our 
Office until the matter has been judicially determined. In this connec- 
tion, there is now pending in the United States District Court for the 
District of Columbia a complaint filed in March 1967 in the case of 
David G. Lerner v. Stanley R. Resor, Secretary of the Army, and 
Elmer B. Staats, Comptroller General of the United States, Civil 
Action No. 511-67, asking the court to issue certain orders there speci- 
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fied for permanent injunctive relief pertaining to the correction of 
Lerner’s military record and his retired pay status. 

In the pending case, however, the plaintiff seeks injunctive relief 
rather than a money judgment, and since your request for decision 
on the legality of payment of disability retired pay is based on action 
taken by the Under Secretary of the Army on December 4, 1967, which 
action is subsequent to the date the court action was filed—the merits 
of Lerner’s claim will be considered. 

Captain Lerner’s claim for disability retired pay commencing De- 
cember 23, 1943, was the subject of Court of Claims decision in the 
case of Lerner v. United States, 168 Ct. Cl. 247, decided December 11, 
1964. Since the facts reported in that decision are identical with those 
related in your submission, only those pertinent facts giving rise to 
the question presented will be stated here. 

The court in its decision of December 11, 1964, noted that on De- 
cember 31, 1943, the Secretary of War approved the finding of an 
Army Retiring Board that Captain Lerner was permanently incapaci- 
tated as a result of a service-connected disability for which he was 
relieved from active duty on December 22, 1943, and placed on inactive 
status. Since the findings approved by the Secretary, however, included 
a recommendation that Lerner, a medical officer, be retained on active 
duty in a limited service capacity, he was ordered to active duty 
effective January 13, 1944, and continued in that capacity until Jan- 
uary 11, 1946, when he was again relieved from active duty because 
of physical disability. 

Pursuant to the judgment entered by the Court of Claims in Cap- 
tain Lerner’s case, the plaintiff was paid disability retired pay in 
the amount of $18,717.84 for the period July 1, 1957, to December 11, 
1964, payment being restricted to the 6-year limitation period pre- 
scribed in 28 U.S.C. 2501. Subsequently, plaintiff’s claim for retired 
pay, received in this Office on August 1, 1963, was allowed for the 
period August 1, 1953, to June 30, 1957. The 10-year limitation period 
fixed by the act of October 9, 1940, ch. 788, 54 Stat. 1061, 31 U.S.C. 71a, 
barred consideration of that part of the claim covering the period 
December 23, 1943, to July 31, 1953. 

You say that in view of the action taken by the Court of Claims 
and the Comptroller General, the officer was placed on the Army of 
the United States Retired List on July 15, 1965, in the grade of cap- 
tain as of December 23, 1943, with entitlement to disability retired 
pay from December 12, 1964, under the provisions of the act of April 3, 
1939, ch. 35, 53 Stat. 557, as amended, 10 U.S.C. 456 (1940 ed.). Dis- 
ability retirement pay has been paid to Lerner for the period Decem- 
ber 12, 1964, through May 31, 1968, in the total amount of $10,064.55. 
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You express the view that since Captain Lerner was first denied 
the correction of his records but was paid a money judgment which 
could not, and did not, bestow on him the status of retirement or 
entitlement to disability retirement pay, and since he was not actually 
certified for retirement until after judgment by the court, it appears 
that establishment and payment of retired pay from date of judgment 
based solely on such judgment may be erroneous and may have resulted 
in an overpayment of retired pay for the period on and after Decem- 
ber 12, 1964. If the action of the Correction Board on December 4, 
1967, is determined to be legal and proper, you say that there is due 
the officer the sum of $16,772.27 for the period December 23, 1943, to 
July 31, 1953, as shown on the voucher. 

Concerning your views of a possible overpayment of disability re- 
tired pay from the date of judgment, we invite your attention to the 
fact, as stated above, that both the Court of Claims and this Office 
have recognized that Captain Lerner’s uncorrected record permits pay- 
ment of disability retired pay under the law. See B-152310, April 16, 
1965. The Court of Claims has recognized on a number of occasions 
that where it is established that a determination was administratively 
made while the member was entitled to receive basic pay that he was 
unfit to perform the duties of his office by reason of physical disability, 
further administrative action is unnecessary to authorize payment of 
retired pay. See, for example, Barnes v. United States, 163 Ct. Cl. 321 
(1963), and Remaley v. United States, 134 Ct. Cl. 874 (1956). The 
effect of the latter decision was fully considered by us in 45 Comp. 
Gen. 389. Consequently, there is no legal basis to conclude that Lerner 
was not entitled to disability retirement pay subsequent to the date 
of the judgment (December 11, 1964). 

You state that on April 5, 1965, after the judgment by the Court of 
Claims, Captain Lerner’s attorney requested the Army Board for 
Correction of Military Records to reconsider the officer’s application 
(which was previously denied on June 14, 1962) to change his records 
to show entitlement to disability retirement pay for all periods after 
December 22, 1948, except while serving on active duty. Subsequent 
to the filing of that request and while the above-mentioned complaint 
in the United States District Court for the District of Columbia was 
pending, the Under Secretary of the Army in a memorandum dated 
December 4, 1967, to The Adjutant General directed that: 

Having approved the additional findings, conclusions and the substituted 
recommendation of the Army Board for Correction of Military Records in the 
case of DAVID LERNER, the action of the Under Secretary of the Army on 


14 June 1962 is withdrawn, and under the provisions of 10 U.S.C. 1552, it is 
directed : 
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That all of the Department of the Army records of DAVID LERNER be cor- 
rected to show: 

a. that he was certified as eligible for disability retirement pay benefits in the 
grade of captain, effective 23 December 19438, under the provisions of the Act of 
38 April 1939 (Public Law 18, 76th Congress) ; 

b. that he was recalled to active duty in the grade of captain, effective 
13 January 1944; and 

ce. that he was relieved from active duty in the grade of captain, effective 
11 January 1946, at which time he regained eligibility to receive disability retire- 
ment pay. 

While the action taken by the Under Secretary of the Army is in 
the form of a correction of Lerner’s military record, it did not change 
any basic fact concerning his military disability retired status or give 
him any new right to retired pay. The certification as to his eligibility 
for disability retirement pay effective December 23, 1943, did not 
have any legal effect on his right, already judicially established by 
the court’s decision of December 11, 1964, to disability retirement pay 
effective December 23, 1943. See 39 Comp. Gen. 178. Speaking of the 
Secretary’s approval of the finding of Lerner’s physical incapacity, 
the court said that (168 Ct. Cl. 247 at page 254) “Since the Secretary 
gave his approval to the finding of permanent incapacity, recovery 
is not prevented by the fact that plaintiff was never certified to the 
Veterans Administration as being eligible for disability retirement 
pay.” 

In the case of Haislip v. United States, 152 Ct. Cl. 339, decided 
January 18, 1961, it was stated “* * * defendant [Government] filed 
a cross-motion on the ground that the claim was barred by the statute 
of limitations [28 U.S.C. 2501].” The majority of the court held: 

We are unable to see how the “decision” of the Correction Board gave plain- 
tiff any right he had not had all along. No fact appearing in plaintiff’s record 
was changed. The facts remained as they had been. On the basis of those facts, 
plaintiff was entitled to bring suit immediately after he was returned to the 
retired list and the denial by the Navy of the claim he now makes. That was in 
1946, which was 13 years before his petition was filed in this case. In that 13 
years the facts and the law governing his rights have not changed. All that the 
“decision” of the [Correction] Board amounted to was a decision that on the 
basis of those facts plaintiff was entitled to the rights he now claims. The 
Board’s decision was merely a legal conclusion based on the law and the facts 
of record, no one of which was changed by the Board. 

The rule in the Haislip case is applicable here. Under that rule 
Lerner acquired no right to disability retirement pay as a result of the 
Correction Board’s action approved December 4, 1967. The facts con- 
cerning his disability retired status remain as they had been, that is, 
his disability retired status and the law governing the entitlement to 
disability retirement pay were the same after the action of December 4, 
1967, as they had been ever since December 1943. On the basis of 
the facts found by the court in the decision of December 11, 1964, he 
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could have brought suit at any time after December 22, 1943, the date 
of his initial release from active duty, and by failing to do so until he 
filed his petition in the Court of Claims on July 31, 1963, he was sub- 
ject to the period of limitation prescribed in 28 U.S.C. 2501 on his 
Court of Claims action and to the 10-year period stated in 31 U.S.C. 
71a on his claim received in this Office on August 1, 1963. 

As matter of interest, we invite your attention to a recent decision 
of the Court of Claims wherein the court recognized that Correction 
Board action which is favorable to an individual but which is based 
on unsupported findings or grounded in an erroneous interpretation 
of the statute is not binding for the purpose of supporting a claim 
for a money judgment. See the case of Bridgman v. United States, 185 

Xt. Cl. 133, and the authorities cited therein. 

Accordingly, on the basis of the record before us, the approved 
Correction Board action of December 4, 1967, furnishes no legal basis 
for the payment to Captain Lerner of disability retired pay for any 
part of the period barred by the provisions of 31 U.S.C. 71a. The 
voucher and supporting papers will be retained here. 


[ B-164842 J 


Pay—Retired—Effective Date—Voluntary v. Involuntary Retire- 
ment 

Retired members of the Navy who if they had been involuntarily retired on July 1, 
1968 would have been subject to the Uniform Retirement Date Act, 5 U.S.C. 
8801, but who were retired voluntarily effective that date under the statutory 
provisions cited in the decision are entitled, except for the members retired under 
10 U.S.C. 1298, to have their retired pay computed at the higher rates of active 
duty basic pay prescribed in Executive Order No. 11414, dated June 11, 1968, 
promulgated in accordance with section 8 of Public Law 90-207, and effective 
July 1, 1968. 

To Commander D. G. Sundberg, Department of the Navy, Octo- 


ber 29, 1968: 


Further reference is made to your letter of August 22, 1968, with en- 
closures (reference XO:HA:mlo 7220), requesting an advance de- 
cision whether the retired members of the Navy listed on enclosure 
(1), received with your letter, are entitled to retired pay computed on 
the higher rates of active duty basic pay prescribed in Executive Order 
No. 11414 dated June 11, 1968, promulgated in accordance with the 
provisions of section 8 of Public Law 90-207, 37 U.S.C. 203 note, in 
the circumstances related therein. The request has been assigned Sub- 
mission Number DO-N-1017 by the Department of Defense Military 
Pay and Allowance Committee and was forwarded to this Office by 
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second endorsement dated September 6, 1968, of the Comptroller of 
the Navy. 

You state that the cases of the members listed on enclosure (1) are 
representative of approximately 435 other members who were subject 
to involuntary retirement on July 1, 1968, but who retired voluntarily 
effective that date. You say that such members would be entitled to 
retired pay based on the July 1, 1968, basic pay rates under the volun- 
tary retirement laws but not under the involuntary laws. In view of 
the holdings in 35 Comp. Gen. 633 and 48 Comp. Gen. 30, which you 
cite, you express doubt concerning the rates of active duty basic pay 
to be used in computing their retired pay. In this connection, you say 
that pending receipt of our decision, the retired pay of the members 
listed on enclosure (1) and members whose cases are similar, has been 
based on the basic pay rates established by Public Law 89-501, ap- 
proved July 13, 1966, 80 Stat. 275, effective July 1, 1966, increased by 
3.7 percent and 3.9 percent. 

The Uniform Retirement Date Act of April 23, 1930, now codified 
in 5 U.S.C. 8301 (formerly 5 U.S.C. 47a) provides as follows: 

(a) Except as otherwise specifically provided by this title or other statute, 
retirement authorized by statute is effective on the first day of the month follow- 
ing the month in which retirement would otherwise be effective. 

(b) Notwithstanding subsection (a) of this section, the rate of active or retired 
pay or allowance is computed as of the date retirement would have occurred but 
for subsection (a) of this section. 

In decision of May 7, 1956, 35 Comp. Gen. 633, there was considered, 
among other things, the application of the Uniform Retirement Date 
Act as it pertained to the mandatory retirement provisions of section 
312(c) of the Officer Personnel Act of 1947, 34 U.S.C. 410] (c)—now 
10 U.S.C. 6379—in conjunction with the voluntary retirement pro- 
visions of 34 U.S.C. 410(b)—now 10 U.S.C. 6323. 

In concluding that the Uniform Retirement Date Act was applicable 
to the mandatory retirement provisions of 34 U.S.C. 410j(c), the de- 
cision merely followed the long-established rule that where a member 
is retired for reasons other than disability and such retirement would 
otherwise be issued immediately upon becoming eligible therefor, the 
retirement is governed by the provisions of and subject to the restric- 
tive provisions of the Uniform Retirement Date Act. 9 Comp. Gen. 
512, 10 Comp. Gen. 28. That decision, however, in the light of the 
language in 34 U.S.C. 410j(c), also concluded that an officer who is 
scheduled for involuntary retirement may, if he is otherwise qualified, 
be voluntarily retired provided his application for voluntary retire- 
ment is approved prior to the date his name would otherwise be placed 
on the retired list. 
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In decision of July 23, 1968, 48 Comp. Gen. 30, there was involved a 
Marine Corps officer who by orders dated May 3, 1968, was scheduled 
for involuntary retirement on June 30, 1968, stated to be “effective 1 
July 1968,” under the provisions of Public Law 86-155, approved Au- 
gust 11, 1959, 73 Stat. 333-338, 10 U.S.C. 5701 note (commonly known 
as the Navy and Marine Corps “Hump Act” of 1959). Thereafter, 
pursuant to the officer’s request that he be voluntarily retired effective 
July 1, 1968, under 10 U.S.C. 6323 (retirement of Navy and Marine 
Corps officers after completing more than 20 years of active service), 
orders were issued dated June 10, 1968, placing the officer on the retired 
list effective July 1, 1968, pursuant to 10 U.S.C. 6323 and Public Law 
86-155. 

In arriving at the conclusion reached in the decision of July 23, 
1968, we considered that part of the language in section 1(i) of Public 
Law 86-155, stating “shall, notwithstanding any other provision of 
law,” and we said that it would seem that such language would pre- 
clude an officer—whom a continuation board convened under authority 
of Public Law 86-155, did not recommend for continuation on the 
active list—from retiring under “any other provision of law,” unless 
other language contained therein evidences a contrary intent. In con- 
cluding that the officer’s retired pay effective from July 1, 1968, is re- 
quired to be based on the rates of active duty basic pay which were 
in effect on June 30, 1968, we said : 

As previously stated, the Commandant of the Marine Corps notified Colonel 
Low in orders dated June 10, 1968, that he was being transferred to the retired 
list pursuant to the provisions of 10 U.S.C. 6323 and Public Law 86-155 “effective 
1 July 1968.” It is apparent that to the extent that such orders contemplated a 
voluntary retirement under the provisions of 10 U.S.C. 6823, such retirement was 
not to become effective prior to June 30, 1968, the date prescribed in section 1(i) 
as the effective date of his mandatory retirement under Public Law 86-155. Since 
such ostensible retirement did not meet the requirements of the law, it is our view 


that he was mandatorily retired on June 30, 1968, and that the orders of June 10, 
1968, were without effect to accomplish his retirement effective July 1, 1968. 


It will be seen that the conclusion reached in the above decision was 
based primarily on the express language in section 1(i) of Public Law 
86-155. 

The 17 members whose retirement status is for consideration are 
listed below together with a citation to the involuntary retirement law 
which each member was scheduled to be retired under and the volun- 
tary retirement law under which he was actually retired. 
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VOLUN- INVOLUN- 
TARY TARY 
RETIRE- RETIRE- 
MENT MENT 


" L 
NOMT OF GARAED FILE NO. 10USC. 10USC. 

. CHMACH Robert J. Noonan 611 920 1293 564(a) 

. RAIM Robert B. Fulton, Il 716 06 6322 6372 

. CAPT James H. Armstrong 777 21 6322 6376 

. CAPT John Vinn, Jr___..... 799 25 6322 6377 

. CDR Titus Branchi 146 842 6322 6379 

. CHSURORDTECH 244 237 6323 1305(a)(c) 
Norwood I. Fewell 

. CAPT Irving J. Superfine 810 37 6323 6376 

. CAPT Edward C. Magennis 138 865 6323 6390 

. CAPT Jack A. Obermeyer 787 88 6323 6377 

. CDR Buford D. Abernathy 123 600 6323 6379 

. CDR Everett R. Peugh 452 383 6323 6383(a) 

. LCDR Ellison Capers 538 449 6323 6380 

. LCDR Mary C. Bellas 417 469W 6323 6400 

. LCDR Robert D. Morris 542 318 6323 6383(b) 

. LCDR Marjorie E. Feld- 225 650 6323 6396(a) 
worth 


. CHELCTECH Kenneth C. 597 088 6323 1305(a) 
Dedering 

. CHELCTECH Joseph R. 616 263 6323 564(a) 
Arnott 


Each retired member will be considered in the order presented except 
that, for the reasons stated below, CHELCTECH Joseph R. Arnott, 
USN, retired, and CHMACH Robert J. Noonan, USN, retired, will 
be considered together. 

Section 564(a) of Title 10, U.S. Code, provides, in part that: 

Unless retired or separated under some other provision of law, a permanent 
regular warrant officer who has twice failed of selection for promotion to the 
next higher permanent regular warrant officer grade shall— 

(1) if he has more than 20 years of active service * * * be retired 60 days 


after that date [there specified], except as provided by section 8301 of title 5, 
with retired pay computed under section 1401 of this title [title 10]. 


Under 10 U.S.C. 1293 the Secretary concerned may, upon a warrant 
officer’s request, retire the member if he has completed at least 20 years 
of active service. 

Formula 4 of 10 U.S.C. 1401 provides that the retired pay of a 
person retired under section 1293 shal] be computed on the basis of the 
“Monthly basic pay to which the member would have been entitled if 
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he had served on active duty in his retired grade on day before retire- 
ment * * *,” Section 1401 further provides, however, that “if a person 
would otherwise be entitled to retired pay computed under more than 
one pay formula of this table or of any other provision of law, he is 
entitled to be paid under the formula that is most favorable to him.” 
Section 1315 of Title 10 requires that retired pay—under chapter 65, 
of which section 1293 is a part—be computed under chapter 71, which 
includes section 1401. 

In the Noonan case, the first case for consideration, the record indi- 
cates that on June 30, 1968, he had 28 years, 4 months and 4 days of 
active service. He was scheduled for involuntary retirement effective 
July 1, 1968, under 10 U.S.C. 564(a) but prior to that date and at his 
request his voluntary retirement was approved effective July 1, 1968, 
under 10 U.S.C. 1293, 1315 and 1371. 

Since under Formula 4 of 10 U.S.C. 1401, the formula applicable 
in the case of retirement under 10 U.S.C. 1293, the officer’s retired 
pay was required to be computed on the basis of the “Monthly basic 
pay * * * on day before retirement * * *,” and since we are not 
aware of any other formula or other provisions of law under which he 
would be entitled to compute his retired pay that would be more 
favorable to him, it is our view that he is not entitled to have his 
retired pay computed on the rates of active duty pay in effect on July 1, 
1968. He is entitled, however, to have his retired pay computed under 
either subsection (d) or (e) of 10 U.S.C. 1401a, as added by section 
2(a)(1) of the act of December 16, 1967, Public Law 90-207, 81 Stat. 
649, 652, whichever gives him the greater amount of retired pay. 

In the Arnott case, the record indicates that on June 30, 1968, the 
officer had 27 years, 8 months and 28 days of active service and 8 years, 
5 months and 16 days’ active commissioned service. He was scheduled 
for involuntary retirement effective July 1, 1968, under 10 U.S.C. 
564(a) but prior to that date and at his request his voluntary retire- 
ment was approved effective July 1, 1968, under 10 U.S.C. 6323. How- 
ever, since retirement under section 6323 requires that the officer have 
at least 10 years’ active service as a commissioned officer, and since 
Arnott had less than 10 years of such service, we informally called 
this matter to the attention of the Bureau of Naval Personnel. 

We are now in receipt of a copy of orders dated October 3, 1968, 
correcting the orders of June 21, 1968, to show, in substance, that the 
officer was retired July 1, 1968, under 10 U.S.C. 1293, 1315 and 1371. 
Since the retirement laws applicable in Arnott’s case are the same as 
those in the Noonan case, his retired pay should be computed on the 
same basis. 
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Under 10 U.S.C. 6322 an officer of the Navy or Marine Corps holding 
a permanent appointment in the grade of warrant officer, W-1, or 
above, who applies for retirement after completing 30 or more years 
of active service may, in the discretion of the Secretary of the Navy, 
be retired with retired pay at the rate of 75 percent of the highest 
basic pay of the grade in which retired. There is no other specific 
provision governing the computation of the officer’s retired pay and 
that section does not state whether the retired pay is to be based on the 
basic pay applicable on the last day of active duty before retirement 
or on the effective date of retirement. 

In applying the 1930 act to retirement under 10 U.S.C. 6322, it was 
recognized in 44 Comp. Gen. 373, 383, that if a member completed 
30 years of service on August 15, 1964, and applied for retirement on 
that date, the effective date of retirement would have been fixed as 
September 1, 1964, under the 1930 act even though he requested retire- 
ment effective September 1, 1964, and hence, the retired pay would be 
for computation on the basis of the rates prescribed in the 1963 pay 
act, 77 Stat. 210. However, if he completed the required service prior 
to August 1964 and requested retirement effective September 1, 1964, 
the date of retirement would have been fixed at the election of the 
retired officer and, therefore, the computation of his retired pay would 
not be governed by the 1930 act but would be computed at the rates 
prescribed in the 1964 pay act effective September 1, 1964. 

The following four officers were voluntarily retired under 10 U.S.C. 
6322: 

Rear Admiral Robert B. Fulton, II, USN, retired, had 36 years and 
29 days’ total active and commissioned service on June 30, 1968. He 
was scheduled for involuntary retirement under 10 U.S.C. 6372 effec- 
tive July 1, 1968, but prior to that date and at his request his voluntary 
retirement was approved under 10 U.S.C. 6322 effective July 1, 1968. 
Under 10 U.S.C. 6372(a), a rear admiral restricted in the performance 
of duty shall be retired on June 30 of the fiscal year in which he first 
completes (1) at least 7 years of service in the grade of rear admiral 
and (2) has at least 35 years of total commissioned service as there 
indicated. Since the officer had completed more than 30 years’ service 
for purposes of 10 U.S.C. 6322 prior to June 1968 and absent any 
restriction in the involuntary law (10 U.S.C. 6372(a)), it is our view 
that he became entitled to retired pay on July 1, 1968, not by virtue 
of 5 U.S.C. 8301 and hence he is entitled to retired pay computed on 
the basis of the rates of active duty pay in effect on July 1, 1968. 

Captain James H. Armstrong, USN, retired, had 31 years, 8 months 
and 12 days’ active service and training duty and 28 years, 11 months 
and 12 days’ total active commissioned service on June 30, 1968. It is 
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understood that with certain constructive service creditable to him 
(see 33 Comp. Gen. 237) he had over 30 years’ total commissioned 
service. He was scheduled for involuntary retirement effective July 1, 
1968, under 10 U.S.C. 6376 but prior to that date and at his request 
his voluntary retirement was approved under 10 U.S.C. 6322 effective 
July 1, 1968. 10 U.S.C. 6376(a) provides, in substance, that a Navy 
line captain not restricted in the performance of duty shall be retired 
on June 30 of the fiscal year in which he completes 30 years of total 
commissioned service if he is not on a promotion list and twice failed 
for promotion to rear admiral. Since the officer completed more than 
30 years of active service prior to June 1968 and, absent any restriction 
in the involuntary retirement law (10 U.S.C. 6376), he is not subject 
to 5 U.S.C. 8301 and his retired pay may be computed on the rates of 
active duty pay in effect on July 1, 1968. 

Captain John Vinn, Jr., SC, USN, retired, had 30 years, 9 months 
and 9 days’ total active and commissioned service on June 30, 1968. 
He was scheduled for involuntary retirement under 10 U.S.C. 6377 
effective July 1, 1968, but prior to that date and at his request his 
voluntary retirement was approved under 10 U.S.C. 6322 effective 
July 1, 1968. 10 U.S.C. 6377(a) provides, in substance, that a Regu- 
lar Navy line captain restricted in the performance of duty who is 
not on a promotion list and who is not continued on the active list 
shall be retired on June 30 of the fiscal year in which he completes 31 
years of total commissioned service. It is further provided in section 
6377(b) that a Regular Navy staff corps captain shall be retired on 
June 30 of the fiscal year in which he completes (1) 30 years of total 
commissioned service and is considered as having twice failed of 
selection for promotion to rear admiral, or (2) 31 years of total com- 
missioned service. Since the officer completed more than 30 years’ 
active service prior to June 1968 and, absent any restriction in the 
involuntary retirement law, he is not subject to 5 U.S.C. 8301 and his 
retired pay may be computed on the rates of active duty pay in effect 
on July 1, 1968. 

Commander Titus Branchi, USN, retired, had 36 years, 4 months 
and 29 days’ active service and 25 years, 10 months and 16 days’ total 
active commissioned service. As in the case of Captain Armstrong, it 
is understood that Commander Branchi was credited with sufficient 
constructive service to accumulate more than 26 years of total com- 
missioned service. He was scheduled for involuntary retirement under 
10 U.S.C. 6379 effective July 1, 1968, but prior to that date and at his 
request his voluntary retirement was approved under 10 U.S.C. 6322 
effective July 1, 1968. 10 U.S.C. 6379 provides, in substance, that a 
Regular Navy commander shall be retired on June 30 of the fiscal 
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year in which (1) he is not on a promotion list; (2) he is considered 
as having twice failed of selection for promotion to captain; and (3) 
he has completed at least 26 years of total commissioned service. Since 
the officer completed more than 30 years’ active service prior to June 
1968 and since the involuntary retirement law does not otherwise pre- 
clude his retirement under another provision of law, he is not subject 
to 5 U.S.C, 8301 and his retired pay may be computed on the active 
duty rates in effect on July 1, 1968. 

Under 10 U.S.C. 6323 an officer of the Navy or Marine Corps who 
applies for retirement after completing more than 20 years of active 
service, of which at least 10 years was service as a commissioned offi- 
cer, may, in the discretion of the President, be retired “on the first 
day of any month designated by the President.” In the light of that 
quoted provision, and applying the 1930 act to that section, we held 
in 44 Comp. Gen. 584, in answer to questions 1 and 2, that all officers 
retired under the provisions of 10 U.S.C. 6823(a) effective April 1, 
1963, were entitled to compute their retired pay on the basis of the 
rates prescribed in the 1963 pay act and all officers retired under that 
section effective September 1, 1964, were entitled to compute their 
retired pay on the basis of the rates prescribed in the 1964 pay act 
regardless of the date they completed the minimum eligibility require- 
ments for retirement. 

The remaining 11 members listed above were voluntarily retired 
under 10 U.S.C. 6323. Details as to the facts and statutory provisions 
applicable in their cases are set forth below. 

CHSURORDTECH Norwood I. Fewell, USN, retired, had 31 
years and 14 days’ active service and 23 years, 5 months’ active com- 
missioned service. He was scheduled for involuntary retirement under 
10 U.S.C. 1305(a), (c) effective July 1, 1968, but prior to that date 
and at his request his voluntary retirement was approved under 10 
U.S.C. 63238 effective July 1, 1968. 10 U.S.C. 1305(a) provides, in sub- 
stance, that a permanent Regular warrant officer who has at least 30 
years’ active service shall be retired 60 days after he completes that 
service, except as provided in 5 U.S.C. 8301. Section 1305(c) provides 
that the Secretary concerned, may, upon recommendation of a board 
of officers and with the consent of the warrant officer, defer such retire- 
ment but not later than 60 days after he becomes 62 years of age. 

Captain Irving J. Superfine, USN, retired, had 30 years and 29 
days’ total active and commissioned service on June 30, 1968. He was 
scheduled for involuntary retirement under 10 U.S.C. 6376 effective 
July 1, 1968, but at his request and prior to that date his voluntary 
retirement was approved under 10 U.S.C. 6323 effective July 1, 1968. 
The involuntary retirement law (10 U.S.C. 6376) is the same as that 
in the Armstrong case noted above. 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 247 


Captain Edward G. Magennis, USN, retired, had 26 years, 1 month 
and 14 days’ active and commissioned service on June 30, 1968. He was 
scheduled for involuntary retirement under 10 U.S.C. 6390 effective 
July 1, 1968, but prior to that date and at his request his voluntary 
retirement was approved under 10 U.S.C. 6323 effective July 1, 1968. 
10 U.S.C. 6390(a) provides, in substance, that each officer on the active 
list of the Navy or Marine Corps serving in a grade below fleet admiral 
shall be retired by the President when he becomes 62 years of age 
unless the President defers his retirement. Section 6390(b) prescribes - 
the formula for computing his retired pay. 

Captain Jack A. Obermeyer, USN, retired, had 31 years and 28 
days’ total active and commissioned service on June 30, 1968. He was 
scheduled for involuntary retirement under 10 U.S.C. 6377 effective 
July 1, 1968, but prior to that date and at his request his voluntary 
retirement was approved under 10 U.S.C. 6323 effective July 1, 1968. 
The involuntary retirement law (10 U.S.C. 6377) is the same as that 
in the Vinn case noted above. 

Commander Buford D. Abernathy, USN, retired, had 26 years, 6 
months and 12 days’ total active and commissioned service on June 30, 
1968. He was scheduled for involuntary retirement under 10 U.S.C. 
6379 but prior to that date and at his request his voluntary retire- 
ment was approved unaer 10 U.S.C. 6323 effective July 1, 1968. The 
involuntary retirement law (10 U.S.C. 6379) is the same as that in 
the Branchi case noted above. 

Commander Everett R. Peugh, USN, retired, had 30 years, 1 month 
and 18 days’ active naval service and 17 years, 4 months and 11 days’ 
active commissioned service on June 30, 1968. He was scheduled for 
involuntary retirement under 10 U.S.C. 6383(a) effective July 1, 1968, 
but at his request and prior to that date his voluntary retirement was 
approved under 10 U.S.C. 6323 effective July 1, 1968. 10 U.S.C. 
6383(a) provides, in part, that each officer of the Regular Navy desig- 
nated for limited duty shall be retired on the last day of the month 
following the month in which he completes 30 years of active naval 
service. Section 6383(c) prescribes the formula for computing his 
retired pay. 

Lieutenant Commander Ellison Capers, USN, retired, had 23 years, 
8 months and 16 days’ active service and 17 years, 7 months and 18 days’ 
total active commissioned service on June 30, 1968. Like Captain 
Armstrong and Commander Branchi, it is understood that Lt. Com- 
mander Capers was credited with sufficient constructive service to ac- 
cumulate a total of more than 20 years of commissioned service. He 
was scheduled for involuntary retirement under 10 U.S.C. 6380 but at 
his request and prior to that date, his voluntary retirement was ap- 
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proved under 10 U.S.C. 6323 effective July 1, 1968. 10 U.S.C. 6380 pro- 
vides, in substance, that each officer on the active list of the Navy serv- 
ing in the grade of lieutenant commander shall be retired on June 30 of 
the fiscal year in which (1) he is not on a promotion list; (2) he is con- 
sidered as having twice failed of selection for promotion to the grade 
of commander; and (3) he has completed 20 years of total commis- 
sioned service. 

Lieutenant Commander Mary C. Bellas, USN, retired, had 20 years, 
6 months and 3 days’ active commissioned service on June 30, 1968. 
She was scheduled for involuntary retirement under 10 U.S.C. 6400 
effective July 1, 1968, but at her request and prior to that date, her 
voluntary retirement was approved under 10 U.S.C. 6323 effective 
July 1, 1968. 10 U.S.C. 6400 provides, in part, that each woman officer 
on the active list of the Navy who holds a permanent appointment in 
the grade of lieutenant commander shall be retired on June 30 of the 
fiscal year in which (1) she is not on a promotion list; and (2) she 
has completed 20 years of active commissioned service in the Navy. 

Lieutenant Commander Robert D. Morris, USN, retired, had 29 
years, 2 months and 20 days’ active service and 14 years, 7 months and 
11 days’ active commissioned service on June 30, 1968. He was sched- 
uled for involuntary retirement under 10 U.S.C. 6383(b) effective 
July 1, 1968, but prior to that date and at his request, his voluntary 
retirement was approved under 10 U.S.C. 6323 effective July 1, 1968. 
10 U.S.C. 6383(b) provides, in part, that each officer designated for 
limited duty on the active list of the Navy serving in the grade of lieu- 
tenant commander shall be retired on June 30 of the fiscal year in 
which he is considered as having failed of selection for promotion to 
the grade of commander. Section 6383(c) prescribes the formula for 
computing his retired pay. 

Lieutenant Commander Marjorie E. Feldworth, NC, USN, retired, 
had 24 years, 11 months and 25 days’ active and commissioned service 
on June 30, 1968. She was scheduled for involuntary retirement under 
10 U.S.C. 6396(a) effective July 1, 1968, but prior to that date and 
at her request her voluntary retirement was approved under 10 U.S.C. 
6323 effective July 1, 1968. 10 U.S.C. 6396(a) provides, in part, that 
an officer on the active list of the Navy serving in the grade of lieuten- 
ant commander in the Nurse Corps shall be retired on June 30 of the 
fiscal year in which she becomes 55 years of age or completes 30 years 
of service whichever is earlier. Section 6396(c) prescribes the formula 
for computing her retired pay under that. section. 

CHELCTECH Kenneth C. Dedering, USN, retired, had 30 years, 
2 months and 25 days’ active service and 10 years’ active commissioned 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 249 


service. He was scheduled for involuntary retirement under 10 U.S.C. 
1305(a) effective July 1, 1968, but at his request and prior to that 
date his voluntary retirement was approved under 10 U.S.C. 6323 
effective July 1, 1968. The involuntary retirement law (10 U.S.C. 
1305(a)) is the same as that in the Fewell case noted above. 

Since each of these 11 members was qualified prior to June 1968 for 
retirement under the voluntary law indicated and since the involun- 
tary retirement law applicable in each case imposes no restriction on 
such retirement, they are entitled to have their retired pay computed 
on the basis of the rates of active duty pay in effect on July 1, 1968. 

The question presented is answered accordingly. 


[ B-165138 J 
Prisons and Prisoners—Trust Funds—Withdrawal 


Since under trust contracts with prisoners, prison officials have no right to 
withdraw trust funds without the inmates signed approval, even on court orders, 
attachments, liens or other legal process for the satisfaction of claims, the Com- 
missary Management Manual of the Bureau of Prisons may be revised to pre- 
vent the disbursement of funds without the prisoners’ consent to satisfy the 
claims of the Government for willful destruction of its property. B—72968, 
April 21, 1948, overruled. 


To the Attorney General, October 29, 1968: 


By letter of August 23, 1968, the Assistant Attorney General, Office 
of Legal Counsel, requested our decision as to whether the Federal 
Government is denied the right of setoff against Federal prisoners’ 
trust funds without the prisoners’ consent. The Government is trustee 
of the funds as provided in 31 U.S.C. 725s. 

A specific case now before the warden of the United States Peniten- 
tiary, Leavenworth, Kansas, concerns the responsibility of the warden 
to withdraw from an inmate’s trust fund account without the inmate’s 
consent an amount of money ordered by a writ of execution in satis- 
faction of a court judgment against the inmate. The Assistant Attorney 
General questions the Government’s right of setoff against prisoners’ 
trust funds in any case, inasmuch as 31 U.S.C. 725s provides that the 
funds are to be disbursed in compliance with the terms of the trust and 
one of the terms requires the prisoner’s consent to any disbursement. 
The Department of Justice has ruled on several occasions that under 
the terms of the trust contract with prisoners the prison officials have 
no right to withdraw the funds without the inmate’s signed approval, 
even on court orders, attachments, liens or apparently any other legal 
process for the satisfaction of claims. 

The Assistant Attorney General states that one exception to this 
general rule is the allowance of setoff to satisfy claims of the United 
States arising from willful destruction of Government property by in- 
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mates while incarcerated. The exception is based on a decision of our 
Office, B~72968, April 21, 1948, and is now incorporated in Chapter IT, 
paragraph 23c of the Commissary Management Manual, Bureau of 
Prisons. The Bureau of Prisons now considers the exception inconsist- 
ent with the general rule which denies setoff. 

In B-72968, we held that the Government’s right of setoff was ap- 
plicable to prisoners’ funds. However, in so ruling we were not aware 
of the fact that withdrawal of the funds without the consent of the 
prisoner was contrary to the terms of the trust. 

We believe that the Department of Justice has a sound legal basis for 
denying setoff against prisoners’ trust funds established under 31 
U.S.C. 725s when setoff would be contrary to the terms of the trust. 
We have no objection to a revision of the Commissary Management 
Manual which would prevent the disbursement of funds without the 
prisoners’ consent to satisfy the claims of the Government for willful 
destruction of its property. Accordingly, B—72968 should no longer 
be considered applicable to these cases unless specific provisions are 
included in the terms of the trust to permit withdrawal of the funds 
without the consent of the prisoner. 


[ B-146819 J 


Maritime Matters—Subsidies—Operating-Differential—Recapture 
of Earnings 


The “actual tax” doctrine used by the Maritime Subsidy Board in computing 
the “net earnings” of American vessel operators subsidized under the Merchant 
Marine Act, 1936, as amended, for the purpose of applying the revenue and 
recapture provisions of operating-dlifferential subsidy contracts under which the 
investment credit against Federal income tax established by the 1962 Revenue 
Act is not considered applicable to subsidized operators, does not contravene 
section 203(e) of the 1964 Revenue Act prescribing “Treatment of Investment 
Credit by Federal Regulatory Agencies,” as the Board in administering operating 
differential subsidy contracts is not a regulatory agency within the meaning of 
section 203(e), and, therefore, is without jurisdiction with respect to a taxpayer 
that uses the investment credit to reduce Federal income tax. 


To the Secretary of Commerce, October 30, 1968: 


Reference is made to your request. for a decision concerning a ques- 
tion presented in a petition by the Committee of American Steamship 
Lines (CASL), on behalf of its member lines, for Secretarial review 
of a Maritime Subsidy Board (MSB) decision relating to the invest- 
ment credit provisions of the Revenue Acts of 1962 and 1964 in com- 
puting excess earnings of subsidized carriers for recapture purposes. 

The Merchant Marine Act, 1936, as amended (hereinafter called 
“the act”), 46 U.S.C. 1101 et seg., provides a program to assist in the 
development and maintenance of an adequate and well-balanced 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 251 


American merchant marine to promote the commerce of the United 
States and to aid in the national defense. Title VI of the act, 46 U.S.C. 
1117, authorizes the MSB to enter into a long term contract with an 
approved applicant for the payment of an operating-differential sub- 
sidy (ODS), determined in accordance with the provisions of the 
act for the operation of American-flag vessels in regular service on 
essential routes between American ports and certain foreign ports. The 
ODS is for the purpose of placing the operations of such vessels on a 
parity with the costs of their foreign-flag competitors and is computed 
upon the difference in cost of certain categories of expenses common 
to both American and competing foreign vessel operators. 

The terms and conditions of the ODS contracts are required to 
reflect and to be consistent with the scheme of the act (section 603(a), 
46 U.S.C. 1173(a)). The contracts must provide, among other things, 
(1) for the replacement of the contractor’s existing vessels in United 
States shipyards in accordance with an established schedule (section 
601, 46 U.S.C. 1171); (2) for the exclusion of domestic service and 
the operation of over-aged vessels from subsidy (sections 605 (a) and 
(b),46 U.S.C. 1175 (a) and (b)); (3) for the repayment to the United 
States for application against the subsidy paid and not in excess there- 
of, one-half of the net profits of contractor in excess of 10 per centum 
upon the capital investment necessarily employed, computed on a 10- 
year cumulative basis, after taxes, excluding capital gains and losses, 
and after deduction of depreciation charges based upon the statutory 
life expectancy of the subsidized vessels (section 606(5), 46 U.S.C. 
1176(5)); (4) for the establishment out of gross earnings of a capital 
reserve fund into which certain specified moneys, including deprecia- 
tion, are to be deposited (section 607(b), 46 U.S.C. 1177(b)) ; (5) for 
the establishment of a special reserve fund into which the contractor is 
to deposit profits in excess of 10 per centum (section 607(c), 46 U.S.C. 
1177(c)); (6) for the power of the MSB to prescribe rules and regu- 
lations for the administration of the reserve fund, including the defi- 
nitions of the terms “net earnings” and “capital necessarily employed” 
(section 607(d) (1), 46 U.S.C. 1177(d) (1)); (7) that with MSB ap- 
proval the contractors may make voluntary deposits of earnings into 
the reserve funds which are then exempt from all taxes except that 
if such earnings are subsequently withdrawn for general purposes they 
are taxable as if earned during the year of withdrawal (section 607 (h), 
46 U.S.C. 1177(h)); (8) that the funds in the reserve funds may be 
invested in certain securities and the earnings on these tax deferred 
funds are also exempt from tax (sections 607(d) (2) and (3), 46 
U.S.C. 1177(d) (2) and (8)); and (9) that the contractor keep its 
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books, records and accounts in such form and under such regulations 
as may be prescribed (section 801, 46 U.S.C. 1211). 

The Maritime Administrator’s General Order 31, 2d Revision, 25 
F.R. 3714, April 28, 1960, contains the current rules and regulations 
covering the establishment and maintenance of the statutory capital 
and special reserve funds and the determination of “capital necessarily 
employed in the business” and “net earnings” for the purposes of 
applying the reserve and recapture provisions of the Operating Dif- 
ferential Subsidy Agreements entered into under the provisions of the 
act. Section 286.5(b) limits the deduction for Federal income tax in 
determining net earnings to the total of such tax reported or assessed 
upon the total taxable income of the operator for the year or other 
accounting period. The Federal income tax to be taken into account in 
determining the net earning under subsidy agreements entered into 
since the inception of the act have been thus limited to those taxes 
paid or payable as determined by the Internal Revenue Service. 

On April 27, 1965, the Maritime Administration Comptroller issued 
Accounting Instruction No. 37, the concluding paragraph of which 
provides as follows: 

The provision for Federal Income tax deducted in the determination of net 
earnings for subsidized operations will continue to be computed as prescribed 
in. General Order 31, 2d revision, i.e., the tax provision shall not exceed the 
amount paid or payable for the year or other iccounting period involved. 

CASL alleges that the quoted provision of Accounting Instruction 
No. 37 is invalid in that it requires the investment credit provided by 
the Revenue Act of 1962, 76 Stat. 960, to be considered a reduction in 
the subsidized operators’ cost of service which is in contravention of 
section 203(e) of the Revenue Act of 1964, 78 Stat. 33, 26 U.S.C. 38 
note. 

Accounting Instruction No. 37 appears to have been intended to be, 
and in our opinion is, merely a reiteration of the prior regulations in 
effect for the accounting for Federal income taxes by subsidized oper- 
ators. However, this is not material to the issue involved. 

The Revenue Act of 1962 generally provided a credit against Federal 
income tax equal to 7 percent of the qualified investment in section 38, 
26 U.S.C. 46(a) (1), property acquired after December 31, 1961, The 
law also required that the basis of such property be reduced by the tax 
credit for the purpose of computing depreciation. Subsequently, cer- 
tain of the Federal regulatory agencies adopted the “flow through” 
concept. Under this concept the investment credit is considered as a 
reduction in the regulated industry’s cost of service and the benefit of 
the investment credit is passed through to the industry’s customers 
in the form of lower rates. 
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In 1963 there was introduced in the 88th Congress H.R. 8363 which 
proposed, among other things, to repeal entirely the reduction-in-basis 
provision of the 1962 act and to prevent Federal regulatory agencies 
in certain cases from requiring the “flow through” of the benefits of 
the investment credit to the customers of regulated industries. (H. 
Rept. No. 749, September 13, 1963, and S. Rept. No. 830, January 28, 
1964.) Said bill became the Revenue Act of 1964, Public Law 82-272, 
February 26, 1964, 78 Stat. 19. Section 203(a), 26 U.S.C. 48, repealed 
the reduction-in-basis provision of 1962 act outright. With respect to 
the “flow through” concept section 203(e) provided as follows: 

(e) Treatment of Investment Credit by Federal Regulatory Agencies.—It was 
the intent of the Congress in providing an investment credit under section 38 of 
the Internal Revenue Code of 1954, and it is the intent of the Congress in re- 
pealing the reduction in basis required by section 48(g) of such Code, to provide 
an incentive for modernization and growth of private industry (including that 
portion thereof which is regulated). Accordingly, Congress does not intend that 
any agency or instrumentality of the United States having jurisdiction with re- 
spect to a taxpayer shall, without the consent of the taxpayer, use— 

(1) in the case of public utility property (as defined in section 46(c) (3) (B) 
of the Internal Revenue Code of 1954), more than a proportionate part (deter- 
mined with reference to the average useful life of the property with respect to 


which the credit was allowed) of the credit against tax allowed for any taxable 
year by section 38 of such Code, or 


(2) in the case of any other property, any credit against tax allowed by section 
38 of such Code, 


to reduce such taxpayer’s Federal income taxes for the purpose of establishing the 
cost of service of the taxpayer or to accomplish a similar result by any other 
method. 


The MSB in decision of September 29, 1967, and in memorandum 
opinion of November 13, 1967, held that section 203(e) of the 1964 
Revenue Act is not applicable to the MSB in subsidy matters under the 
1936 act. While question was raised in the decision of September 29, 
1967, whether the shipping property of subsidized operators is “other 
property” within the meaning of section 203(e) (2) of the 1964 Reve- 
nue Act, we believe as stated in the later memorandum opinion that 
such question is not essential to the basic question here involved. The 
Federal income tax for consideration in MSB’s determination of net 
earnings is the amount of the tax as finally determined by the Internal 
Revenue Service under both General Order 31, 2d revision, and Ac- 
counting Instruction No. 37. 

CASL alleges that section 203(e) of the 1964 act is not limited to 
“regulatory” agencies of the United States or to agencies having juris- 
diction over the reasonableness of rates as maintained by MSB. Fur- 
thermore, CASL urges that MSB is in fact a regulatory agency and 
performs many of the functions which are analogous to those per- 
formed by admittedly regulatory agencies, such as the Civil Aero- 
nautics Board (CAB), the Interstate Commerce Commission (ICC), 
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the Federal Power Commission (FPC), and the Federal Maritime 
Commission (FMC). 

As pointed out by MSB, all of CASL’s cited “regulatory” activities 
of the MSB (except sections 9 and 37 of the Shipping Act, 1916, as 
amended, 46 U.S.C. 801, which have no bearing on the problem 
involved), are merely the terms of ODS contracts, for which the sub- 
sidized operators applied and into which they entered freely and will- 
ingly. That MSB is not considered as a “regulatory” agency, or at 
least not a regulatory agency in the same category as the ICC, FPC, 
CAB, and FMC, is borne out by Reorganization Plan No. 7 of 1961, 
75 Stat. 840, set forth in note under 46 U.S.C. 1111. The very purpose 
of the Reorganization Plan was to separate the functions theretofore 
included in the Maritime Administration’s Federal Maritime Board, 
transferring the “regulatory” functions to the newly created Federal 
Maritime Commission, and leaving the “promotional” activities (in- 
cluding ODS) in the Secretary of Commerce, who then delegated such 
activities to the Maritime Administration and MSB. 

In any event, however, and regardless of what type agency the MSB 
may properly be called, when the relationship here involved between 
MSB and the subsidized operators is created solely by contract freely 
entered into, we do not believe that such relationship constitutes, within 
the meaning of section 203(e) of the 1964 Revenue Act, the MSB as a 
“regulatory” agency or an “agency or instrumentality of the United 
States having jurisdiction with respect to a taxpayer” which is using 
the tax investment credit to reduce a subsidized operator’s Federal in- 
come taxes for the purpose of establishing the cost of service of such 
operator or to accomplish a similar result by any other method. 

CASL refers to the decision in North Central Airlines, Ine. v. Ciwil 
Aeronautics Board, 363 F. 2d 983 (D.C. Cir. 1966), as being determi- 
native of the issue. However, we agree with the MSB that such case is 
not controlling in the determination of net earnings on capital neces- 
sarily employed under the ODS contracts. 

The subsidy involved in the North Central Airlines case is provided 
for by section 406, Federal Aviation Act of 1958, as amended, 49 
U.S.C. 1376. The basis and purpose of such subsidy is described in the 
case 7'’rans World Airlines, Incorporated vy. Civil Aeronautics Board, 
385 F. 2d 648 (D.C. Cir. 1967) at page 653, as follows: 

The terms “service” and “subsidy” do not appear in the Act but are widely 
used to describe the different forms of mail pay provided in Section 406. The 
“service” miail rate, paid by the Postmaster General, compensates carriers for 
transportation of mail, and is based on the cost of performing mail service includ- 
ing cost of equipment used and a fair return on the capital allocable to the mail 
service. In addition the Board makes “subsidy” payments to mail-certificated 
carriers whose operations are not self-sustaining on the basis of commercial reve- 


nues and service mail pay. Section 406(b) provides that the “subsidy” is based on: 
the need of each such air carrier [other than a supplemental air carrier] for 
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compensation for the transportation of mail sufficient to insure the performance 
of such service, and, together with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and efficient management, to maintain 
and continue the development of air transportation to the extent and of the 
character and quality required for the commerce of the United States, the Postal 
Service, and the national defense. 

The subsidy comprehends what the carrier “needs” for “development,” as well 
as for current operations, and for non-mail service as required for our commerce 
and national defense. A service rate applies only to mail carried, while the sub- 
sidy is based on miles flown. During the period involved service rates were based 
on costs of all carriers in the group, while the subsidy mail rate was based on the 
financial needs of each carrier. The amount of service mail pay, established at a 
group rate of 85 cents per ton mile for mail carried, is not contested in this case. 

In the determination of the “need” of an air carrier for section 406 
subsidy, the overall financial condition of the carrier is taken into 
consideration. In such circumstances and since the actual tax paid 
(after deduction of investment credit), was used in the subsidy compu- 
tation, the carrier was denied the benefit of the investment credit. 
This was held in the North Central Airlines case to be in violation of 
section 203(e) of the 1964 Revenue Act. 

Under the ODS contracts the subsidy is for the purpose of enabling 
United States-flag operators to compete with their foreign-flag com- 
petitors. The subsidy is computed upon the difference in cost of certain 
categories of expenses common to both the United States and compet- 
ing foreign vessel operators. No consideration is given to the financial 
need of the contractor for the subsidy. The contractor is not guar- 
anteed a profit nor is his profit limited by the subsidy. As a part of 
the program, however, the ODS contracts provide for repayment 
to the United States of one-half of the net profits, but not in excess of 
the subsidy paid, in excess of 10 per centum upon the capital invest- 
ment necessarily employed, computed on a 10-year cumulative basis. 
Thus, unless a contractor has profits on capital employed in the subsi- 
dized operations which exceed 10 percent over a 10-year period, he 
keeps all profits including any investment tax credit to which he may 
be entitled. The contractor’s profits from other than the subsidized 
operations are not touched. 

The whole scheme of the subsidy for American-flag vessel operators 
under the ODS contracts, particularly when consideration is given to 
the tax free reserve funds which are for the purpose of enabling a 
contractor to accumulate capital for the modernization of his equip- 
ment, is vastly different from the subsidy provided for air carriers 
on a “need” basis under section 406 of the Federal Aviation Act. In 
view thereof, it would take emphatic language from the Congress to 
make us conclude that section 203(e) of the Revenue Act of 1964 was 
intended to repeal the “actual tax” doctrine consistently used in the 
computation of net earnings of subsidized vessel operators under 
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the ODS contracts entered into pursuant to the Merchant Marine Act 
of 1936. 

Accordingly, you are advised that, in our opinion, the Maritime 
Administration/Maritime Subsidy Board in the administering of the 
provisions of ODS contracts, is not an “agency or instrumentality 
of the United States having jurisdiction with respect to a taxpayer” 
within the meaning of section 203(e) of the 1964 Revenue Act, and 
that, therefore, the provisions of section 286.5(b) of General Order 31, 
2d revision, and Accounting Instruction No. 37 providing for the use 
of “actual tax” in the determination of net earnings under ODS con- 
tracts are not invalid. 


[ B-164795 J 


Bids—Evaluation—Discount Provisions—Absence of Provision in 
Invitation 


Notwithstanding an invitation requesting bids for a requirements contract for 
the repair, maintenance, and reconditioning of electric typewriters did not 
solicit a quantity discount, consideration of a quantity discount which made 
the bid containing the offer low was proper. The failure to make specific provision 
for every possible method of price quotation should not deprive the Government 
of the right to take advantage of a benefit which does not contravene any 
stated requirement or prohibition, and results in an award that is advantageous 
to the Government, price and other factors considered. 


To Janet’s Typewriter Service, October 30, 1968: 


Further reference is made to your letter of July 5, 1968, protesting 
against an award to another bidder under invitation for bids No. 
WA-ND-1864-5-23-68. 

The invitation was issued on May 8, 1968, by the General Services 
Administration requesting bids for a requirements contract for repair, 
maintenance and reconditioning of electric typewriters for the period 
July 1, 1968, through June 30, 1969. 

The bids were opened as scheduled on May 23, 1968, and the two 
lowest bids were those submitted by Royal Office Typewriter (Royal), 
a Division of Litton Business Systems, Inc., and by your company 
(Janet’s). 

Janet’s bid was in the sum of $30 with a 1 percent 20-day prompt 
payment discount resulting in a net price of $29.70. Royal submitted a 
bid price of $29.75 and inserted a 5 percent quantity discount for 5-19 
machines, which would result in a net price of $28.26 if a sufficient 
number of machines were placed under maintenance. Further quantity 
discounts were offered by Royal of 10 percent for 20-49 machines; 15 
percent for 50-149 machines; and 20 percent for 150 or more machines. 
Award was made to Royal on June 14, 1968, as the low responsive, 
responsible bidder. 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 257 


Your company’s protest is based on the contention that since the 
solicitation contained no provisions for, or any mention of, a quantity 
discount, and since the bid of Royal did not explain whether the 
quantity discounts would apply for the number of machines in a par- 
ticular area or to the number of machines on each purchase order, the 
discount provision of Royal’s bid should not have been considered. 

Since there is no evidence to show that the consideration of the dis- 
count offer was contrary to bid instructions, a failure to consider for 
bid evaluation and award purposes a quantity discount offer, whether 
or not solicited in an invitation for bids, would appear to be contrary 
to advertising statutes, unless the contracting agency determines that 
the terms of the discount offer cannot reasonably be complied with. In 
this connection, we have held that bidders should be apprised as to the 
basis on which their bids will be evaluated when there are special factors 
which the Government intends to consider in making bid evaluations, 
39 Comp. Gen. 282. However, we do not believe that, as a general 
rule, the Government’s failure to make specific provision for every 
possible method of price quotation should deprive it of the right to 
take advantage of a clearly offered benefit which did not contravene 
any stated requirement or prohibition. 

Under the Government’s competitive bidding system, we think that 
a bidder may properly quote its best terms, including provisions, if they 
so desire, for allowance of discounts and other price reductions which 
might be based on the amount of work or supplies included in awards. 
It has long been an established policy of the Government to consider 
discount offers in evaluating bids on contracts to be awarded under 
formal advertisements, and in our opinion the consideration of dis- 
count offers is a proper method of evaluating the price which the Gov- 
ernment will have to pay, if it reasonably appears that the condition on 
which the discount is based will be complied with. See 40 Comp. Gen. 
518. 

Concerning your contention that the bid did not explain whether 
the quantity discount would apply for the number of machines in the 
particular area or to the number of machines on each purchase order, 
the exact language of the offer was as follows: 

The following discounts from total Maintenance Agreement prices are offered 
to Federal Government installations having 5 or more electric typewriters on 
maintenance agreement with Royal Office Typewriters which are installed in 
buildings on the same or adjacent blocks, or all buildings on a continuous tract of 
land, such as a military post. 

A Federal Government installation may consist of several separate agencies 
or departments located in an area within the scope of a discount application. 
All electric typewriters belonging to agencies or departments of the Federal 
Government on Maintenance Agreement with Royal Office Typewriters will be 


considered as one installation when determining the customer’s discount 
qualifications. 


It is our opinion that the foregoing language clearly based the 
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quantity discount on the number of machines at each installation, 
rather than the number of machines on each purchase order. 

With respect to the availability of the discount, the administrative 
report to our Office stated : 


Based on past experience and the fact that there were 330 IBM electric 
typewriters in the service area involved, 284 of which were located in the Norfolk 
Naval Shipyard, it was obvious that the discount offered by Royal in its bid 
would have.a direct effect upon the cost to the Government of the maintenance 
services required. For example, since the offered discount would not take effect 
unless at least five machines in one installation were placed under maintenance, 
rejection of the bid on the basis that there was any possibility that less than the 
required number in one installation would be placed under maintenance would 
have required that we assume certain facts which contradict all of the available 
evidence and logic. 

During the past contract period 148 IBM typewriters were placed under 
maintenance. Because only 46 machines in the service area are located outside 
the Norfolk Naval Shipyard, at least 102 of those placed under maintenance were 
within the Shipyard. In addition, if only five machines were placed under main- 
tenance at the discount rate, the Government could put an additional 144 machines 
under maintenance with Royal without a discount before the total cost would 
equal the price bid by Janet’s Typewriter Service. There is, of course, no possi- 
bility that 144 machines located outside the Naval Shipyard will be placed under 
maintenance, since there are only 46 typewriters located outside the Shipyard. 
Equally, it is just as improbable that fewer than 5 machines would be placed 
under maintenance at the Shipyard, in view of the fact that 148 of the 284 
machines at the Shipyard were under maintenance in the last contract period. 
Thus it would have been completely unrealistic to have ignored the offered 
quantity discount on the premise that there was any possibility that it would not 
have been realized. * * * 


It therefore seems clear that to conclude that the offered quantity 
discount would not be applicable would be wholly unreasonable, and 
would require the assumption of the occurrence of events, the likeli- 
hood of which would be so remote as to be negligible. In this regard, 
we have been advised that since the award of the contract, 73 type- 
writers, all located within the Norfolk Naval Shipyard, have been 
placed under maintenance. Thus the 15 percent discount offered by 
Royal, rather than the 5 percent used in evaluation, is being realized. 

It is our opinion that the action taken by the contracting officer in 
the present case was fully in accordance with the requirements of the 
procurement regulations and statutes, as well as with the terms for the 
invitation for bids, that an award shall be made to the responsible 
bidder whose bid conforms to the invitation and “will be most advanta- 
geous to the Government, price and other factors considered.” 

In view of the foregoing, our Office finds no proper basis for ob- 


jecting to the award of the contract to Royal and your protest is there- 
fore denied. 


[ B-165345 J 


Officers and Employees—Promotions—Reclassified Positions— 
Incumbent’s Status 


The Civil Service Commission having waived the experience and training re- 
quirement of the incumbent of a position reclassified from grade GS-9 to grade 
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GS-11, the administrative determination to require the employee to serve 1 year 
in the reclassified position to obtain the required experience prior to advance- 
ment to the GS-11 level rather than placing the incumbent in the reclassified 
position, another position, or separating her was erroneous, and the incumbent 
having been continued in the reclassified position, a correction action is required 
to promote her not later than the beginning of the second pay period following 
receipt of notice of approval by the Civil Service Commission of the waiver of 
the qualifications of the incumbent of the reclassified position. 


To the Secretary of the Navy, October 30, 1968: 

This is in reply to a letter from your office dated September 25, 1968, 
concerning the claim for back pay of Mrs. Ethel P. Rushing, an em- 
ployee of the Department of the Navy at the Headquarters, Eleventh 
Naval District, San Diego, California. 

The letter sets out the Department’s view that there is no authority to 
promote Mrs. Rushing retroactively to July 16, 1967, on the ground that 
the additional administrative steps necessary to effect promotion were 
withheld by direction of the appointing authority citing our decision 
of August 22, 1968, B-164815. 

The record indicates that in June 1967 Mrs. Rushing was serving as a 
Budget Analyst, GS-9, in the Budget Branch, Comptroller Division, 
Administration Department at the Headquarters and on June 28, 1967, 
the reclassification of her position from grade GS-9 to grade GS-11 
was approved. 

However, it was administratively determined that Mrs. Rushing did 
not meet the qualifications required for a GS—11 position and on June 
29, 1967, a request for a waiver of qualifications was submitted to the 
Civil Service Commission’s San Francisco Regional Office which 
waiver was approved by that office on July 11, 1967. 

On July 12, 1967, the appointing authority noted on the SF 52 ap- 
proval of Mrs. Rushing’s employment qualifications referencing the 
SF 59 containing the Civil Service Commission’s approval. It was also 
noted on the SF 52 that the former position description #9249 was 
canceled. 

The only step in the promotion chain left incomplete at this point 
was the preparation and completion by the Consolidated Industrial 
Relations Office (CIRO) of a SF 50. We have been advised that this 
was ordinarily a routine administrative act. However, before such a 
step was taken the Commandant, Eleventh Naval District, apparently 
informally as there are no papers to this effect in the record, decided 
to delay the promotion until Mrs. Rushing had served in the position 
for a year. 

In October 1967 following a refusal by the Headquarters to promote 
her to grade GS-11 Mrs. Rushing appealed to the Civil Service Com- 
mission’s San Francisco Regional Office. Her supervisor indicated 
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at this time that she was performing the duties of the GS-11 position in 
an outstanding manner. Correspondence from the Headquarters to 
the regional office in connection with the appeal stated that the reclassi- 
fication of the position in question from GS-9 to GS-11 had not been 
completed. 

In a decision on the appeal dated March 27, 1968, the regional office 
stated : 


JOB INFORMATION AND EVALUATION 

The appellant is functioning as the Head, Budget Branch, Comptroller Division, 
Administration Department, Hq ND. We find no reason to disagree with the 
June 28, 1967 evaluation of this position as documented by PD #1839 by the 11th 
ND classifier, a copy of which has previously been furnished to the appellant. Al- 
though this classification decision was never placed in effect, there is no evidence 
that the appellant was ever relieved of any duties and responsibilities nor in- 
structed not to perform any of the duties and responsibilities of PD #1839. 
DECISION, 

Accordingly, it is our decision that the appellant’s position is properly classi- 
fied as Budget Analys: GS-—560-11. 


Following this appeal Mrs. Rushing was promoted to the GS-11 
position on April 7, 1968. In June 1968 Mrs. Rushing protested the 
delay in promoting her to grade GS-11 upon reclassification of the 
position in June 1967. The Director, Employee Management Relations 
Division, Office of Civilian Manpower Management, Department of 
the Navy, in commenting on July 12, 1968, upon her contention that 


there was a failure to comply with NCPI 510.7-2b(1) (b) stated: 


* * * The regulation you cite provides that when classification action has been 
taken on an occupied position, personnel action to put the person doing the work 
into the newly classified position, to put him into some other position, or to sepa- 
rate him, must be taken by the activity not later than the beginning of the second 
pay period following the date of classification action, except as provided in NCPI 
510.7-3. This latter section refers to permissible delays. One of those permissible 
delays is delay to permit the individual to become qualified, since a personnel 
action to put a person in a position cannot be completed until and unless he 
qualifies for that position as it is classified. 

The record shows that a waiver of experience and training requirement had 
been requested from and approved by the Civil Service Commission. However, 
it was determined that you should serve one year in the Budget Analyst work to 
obtain the required experience prior to advancement to the GS—11 level and the 
waiver was not used. This was a proper exercise of management prerogative. 


On August 1, 1968, the San Francisco Regional Office (following 
consultation with Civil Service Commission’s Central Office) in exam- 
ining NCPI 510.7-2b(1) (b) in light of the Commission’s regulation 
511.701 stated : 


We agree that the evidence of record shows that your position was officially 
classified as Budget Analyst GS-—560-11 on June 28, 1967. In accordance with 
the regulations cited and 30 Comp. Gen. 156 and 37 Comp. Gen. 492, this action 
obligated your activity either to promote you or to remove you from the position. 
Since they did not do the latter, failure to process your promotion in timely 
fashion was an administrative error. Correction by your agency of this admin- 
istrative error will entitle you to back pay since the effective date of your 
promotion would be based on the date your position was reclassified, that is 
June 28, 1967, in accordance with the regulations cited. 
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An examination of the foregoing facts leads to the conclusion that 
the position description #9249, grade GS-9, was canceled as of June 28, 
1967, and the new position description #1839 and new job classifica- 
tion as a grade GS-11 were approved by proper authorities and 
became effective that date. While the District Headquarters asserted 
that the reclassification had not been completed Mrs. Rushing was 
actually the incumbent of a position the description and classification 
of which had been changed from grade GS-9 to grade GS-11. Her 
supervisor, the District Comptroller, asserted she was performing the 
duties of the GS-11 position and the Office of Civilian Manpower 
Management in its letter to her of July 12, 1968, in effect admitted 
that the change in classification had taken place. Moreover, SF 59 
dated June 29, 1967, asking for a waiver of qualifications stated that 
the position’s classification had been changed to the GS-11 level and 
the executed NAVEXOS-4543 indicated the GS-9 position had been 
replaced by the GS-11 position. Under the circumstances it clearly 
appears that the GS-9 position was replaced by the GS-11 position 
and that Mrs. Rushing at all times following the reclassification action 
was the incumbent of the GS-11 position in question. The Civil Serv- 
ice Commission in its letter of August 1, 1968, to Mrs. Rushing like- 
wise takes the view that change of classification of the position in 
question to GS-11 was completed on June 28, 1967. 


With respect to effecting personnel actions following a change in 
classification NCPI 510.7 provides in part as follows: 


7-2. EFFECTIVE DATES. 


* * A * 7 * * 

b. Occupied positions. 

When classification action has been taken on an occupied position, personnel 
action to put the person doing the work into the newly classified position, to 
put him into some other position, or to separate him, must be taken within the 
time limits stated below, even though an appeal has been or is about to be filed. 

(1) Navy classification actions. 


” - * * * * « 
7-3. PERMISSIBLE DELAY. 


The following are exceptions to the time limits stated above. 

a. Where OSC prior approval of a proposed promotion or reassignment is 
required. (See NCPI 340.3-6.) 

In this case the employee may be detailed under NOPI 340 to the newly- 
classified position until the Commission approves or disapproves the proposed 
promotion or reassignment. The request for GSC approval must be submitted 
to the Commission not later than the beginning of the second pay period following 
the date of classification action. 

+ * * * * * 2 


74. CORRECTION OF FAILURE TO PUT CLASSIFICATION ACTIONS 
INTO EFFECT. 
a. When it is discovered that classification action on an occupied position was 


not put into effect within the required time limits, the head of the command shall 
initiate action to correct the error. If the employee has been overpaid, the activ- 
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ity shall take steps to recover the overpayment unless the salary retention pro 
visions of NCPI 552.4 obtain. Jf the employee has been underpaid, the activity 
shall make a supplemental payment to him. [Italic supplied. ] 

We understand that the waiver by the Civil Service Commission of 
Mrs. Rushing’s failure to meet the qualification requirements for the 
position was a condition precedent to her promotion thereto and to 
her entitlement to the pay thereof. However, that condition was satis- 
fied on July 11, 1967. The record does not indicate whether Mrs. Rush- 
ing actually was detailed to the GS-11 position pending the Com- 
mission’s approval of her qualifications but even if she had been so 
detailed under the regulation the detail would have continued only 
until the Civil Service Commission’s approval was received. We note 
also that the regulations do not specify the time limit within which 
an employee performing the duties of a reclassified position must be 
promoted to such position following waiver by the Civil Service Com- 
mission of the position qualification requirements. It is reasonable, 
however, and within the spirit of the regulation to apply the same 
time limitations specified in NCPI 510.7-2b, quoted above, that is, not 
later than the beginning of the second pay period following receipt of 
notice of approval by the Civil Service Commission of the waiver of 
qualifications. Accordingly, corrective action should be taken in 
accordance with the foregoing. 

We have not overlooked our decision B—164815, August 22, 1968, 
cited in the letter of September 25, 1968. However, that decision is not 
for application here since in that case the new position had not been 
established and consequently the employee was never appointed to it. 


[ B-164426 J 


Customs—Services Outside Regularly Scheduled Hours—Cost 
Recovery 


The additional costs, including compensation, incurred to extend the hours of 
service at customs ports of entry and customs stations along the Canadian and 
Mexican borders that do not maintain 24-hour service, and to provide service 
at a rail transhipment point, are recoverable in accordance with 31 U.S.C. 
483a, the so-called “user charges’ statute, from the party requesting the special 
service. However, under 19 U.S.C. 1451, the Tariff Act of 1980, as amended, any 
costs resulting from the assignment of additional personnel during regularly 
scheduled hours would not be recoverable. The costs collected for any special 
customs service may be deposited to the appropriation from which the costs were 
paid. 


To the Secretary of the Treasury, October 31, 1968: 
Reference is made to letter dated October 24, 1968, from the Assist- 


ant Secretary of the Treasury concerning the authority of the Bureau 
of Customs (Customs) to furnish additional customs services at sta- 
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tions on the Canadian and Mexican borders and recover the cost of 
such services from the party requesting the services. 

The facts and circumstances giving rise to the question presented, as 
disclosed by the Assistant Secretary’s letter, are set forth below. 

Customs services are provided at customs ports of entry and cer- 
tain customs stations along the Canadian and Mexican borders during 
such hours on weekdays and on Sundays and holidays as the Bureau of 
Customs determines to be in the public interest and necessary to service 
the normal flow of traffic at those points. At Northgate, North Dakota, 
the regular hours of service for 7 days a week are 8 a.m. to 12 midnight 
in June, July and August and 9 a.m. to 10 p.m., during other months 
of the year. Present budgetary and manpower ceiling restrictions 
do not allow and, in your Department’s opinion, the public interest 
does not requiré, the assignment of additional personnel to these ports 
during those hours or additional hours when the port is closed. 

From time to time requests have been made to assign additional 
personnel and to extend the hours of service to cover up to 24 hours 
a day, 7 days a week at some of these ports and stations to serve the 
convenience and economic interests of private parties who have com- 
mercial operations on both sides of the border and would benefit from 
additional services to meet their particular needs. For example, the 
International Minerals and Chemical Corporation (International) 
proposes to truck potash from Esterhazy, Saskatchewan (approxi- 
mately 100 miles north of the United States-Canadian frontier at 
Northgate, North Dakota) on a 24-hour per day basis to a facility 
214 miles south of Northgate where it will be transhipped via the 
Great Northern Railroad. This imported merchandise is free of duty 
under the Tariff Schedules of the United States, and its processing 
by the Bureau of Customs produces no revenue. The request is for 
the assignment of additional employees solely to process these ship- 
ments without delay 24 hours a day, 7 days a week, which would be 
in addition to the normal service to the general public when the port 
is open. 

While section 451 of the Tariff Act of 1930, as amended, 19 U.S.C. 
1451, authorizes the assignment of tours of duty at nights or on Sun- 
days and holidays, the 1944 amendment to that section provides, as 
your Department understands it, that employees assigned to duty 
during overtime hours at night, or on Sundays and holidays, at such 
border facilities shall be paid compensation in accordance with exist- 
ing law as interpreted by the United States Supreme Court in the 
case of United States v. Howard C. Myers, 320 U.S. 561, without 
reimbursement. 

The Assistant Secretary states that the Senate Committee Report. 
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(S. Rept. No. 858, 78th Cong., 2d sess., p. 2) accompanying the act of 
June 3, 1944, 58 Stat. 269, emphasizes the obligation of the United 
States to provide customs services without charge at international 
highways, bridges, tunnels and ferries “whenever the public interest 
requires” such services. 

He advises that the 1944 act was considered at a time when border 
crossing points were being closed because payment for the overtime 
was not being reimbursed (see H. Rept. No. 1446, 78th Cong., 2d sess., 
p. 2); and that the Congress wanted these ports to remain open with- 
out reimbursement of costs when the public interest required it. He 
states that it thus provided for assignments as needed to serve the 
general public as determined by the Secretary without the require- 
ment of reimbursement, and for payment at the established rates to 
be made by the Government; but that it made no specific provision 
with respect to services beyond those required to meet the needs of 
the general public. 

The Assistant Secretary’s letter continues : 

Since the passage of the Act of June 3, 1944, however, the Congress has enacted 
as part of section 501 of the Independent Offices Appropriation Act (31 U.S.C. 
488a), the so-called “user charges” statute which, in your recent decision No. 
V-164426 [B-164426] of July 22, 1968, you have indicated is intended to pro- 
vide authority for Government agencies to make charges for services except in 
cases where the charge is specifically fixed by law or the law specifically pro- 
vides that no charge shall be made. You agreed that the language of section 31 
U.S.C. 483a is very broad and the section contemplates that those who receive 
the benefit of services rendered by the Government especially for them should 
pay the added cost thereof at least to the extent that it appears a special benefit 
is conferred. In the case of the preclearance operations covered by your July 22 
decision, you also agreed that the charges collected by Customs for such special 


services may be deposited as a refund to the appropriation from which payment 
for the services was made. 


Our decision is requested whether additional services, such as those 
for International Minerals and Chemical Corporation at Northgate, 
North Dakota, requiring added tours of duty and personnel to perform 
them as requested by the party-in-interest for its sole convenience and 
benefit may be provided and the cost collected from the party for whom 
those services are performed. The Assistant Secretary states that it is 
assumed that following our above-cited decision of July 22, 1968 (48 
Comp. Gen. 24), any reimbursement collected may be deposited as a 
refund to the appropriation from which such charges are paid. 

The doubt in the matter arises, at least in part, because of the pro- 
viso in 19 U.S.C. 1451. Certain other provisions of law (contained 
in 19 U.S.C. 267, 1450, 1451 and 1452) require parties requesting cus- 
toms services on Sundays, holidays and nights to obtain a special 
license and post bond (covering extra compensation, etc.) and also 
have the effect of requiring that the extra compensation required by 
law to be paid customs personnel for night overtime duty and duty on 
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Sundays and holidays shall be reimbursed the Government by the party 
requesting customs services during these hours. The proviso in 19 
U.S.C. 1451—as far as pertinent here—makes inapplicable to owners, 
operators and agents of highway vehicles between the United States 
and Canada the aforementioned license, bond and reimbursement pro- 
visions and also provides that at ports of entry and border stations 
on the Canadian border where merchandise arrives or departs by high- 
way vehicle the collector (of Customs) shall assign customs personnel 
to duty at such times during the 24 hours of each day including Sun- 
days and holidays as the Secretary of the Treasury in his discretion, 
may determine necessary to facilitate the inspection and passage of 
merchandise, baggage or persons. The section further provides that 
all compensation (including overtime compensation) payable to such 
employees shall be paid by the United States without requiring any 
payment by the owner, operator, or agent of any such highway vehicle. 

Thus, under 19 U.S.C. 1451, it appears that where the Secretary de- 
termines it necessary to assign customs personnel to duty at a customs 
facility on the Canadian border during certain hours and days 
in order to facilitate the inspection and passage of merchandise 
being transported by highway vehicle, the compensation (including 
overtime compensation) payable to the personnel for such hours and 
days must be paid by the United States without reimbursement from 
the owner, operator or agent of the highway vehicle. 

Insofar as the example in the instant case is concerned, at a confer- 
ence with representatives of the Bureau of Customs we were advised 
that there is a customs facility at Portal, North Dakota, which pro- 
vides customs services 24 hours a day, 7 days a week. From a document 
furnished us at the conference it appears that the Portal customs 
facility is approximately 28 miles by highway from the Northgate 
customs facility. We were advised that International could, but does 
not wish to, route the trucks involved through Portal to the rail 
transhipment facility 214 miles from Northgate because of economic 
reasons. We were informed that the distance via highway from Ester- 
hazy to Northgate, direct, is 134 miles, while the highway distance 
from Esterhazy to Northgate via Portal is 186 miles, a difference of 
52 miles one way. We understand that because of the additional trans- 
portation costs that would be incurred if the trucks used the Portal 
customs facilities, International has requested that it be furnished 
customs services on a reimbursable basis at either Northgate or the 
rail transhipment point 214 miles south of Northgate. 

We do not think we are required to hold that the proviso in 19 
U.S.C. 1451 prohibits in all cases the recovery of costs incurred by 
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Customs incident to the furnishing of customs services to highway 
vehicles at customs facilities on the Canadian border. In the instant 
case it is clear that the necessary customs services are available to 
International 24 hours a day, 7 days a week at Portal, although to reach 
Northgate from Esterhazy by way of Portal would require the trucks 
to travel an additional 52 miles each way. In any event for reasons 
of its own International desires the trucks to use the Northgate cus- 
toms facility rather than the one at Portal. Hence, under these facts 
and circumstances, extending the hours of service to cover 24 hours a 
day, 7 days a week at Northgate would result in a cost to Customs 
which apparently it would not otherwise incur, in view of the avail- 
ability of services at the Portal customs facility at all times. In any 
event, it appears that the Secretary has not determined it necessary 
to provide services at Northgate 24 hours a day, 7 days a week in order 
to facilitate the passage and inspection of merchandise at that facility. 
Thus, under such circumstances, extending the hours of service at 
Northgate from those set forth in the Assistant Secretary’s letter, to 
24 hours per day, 7 days a week would apparently be solely for the 
benefit of International. Accordingly, in the instant case any costs 
(including compensation) incurred by Customs as a result of extending 
the hours of service at Northgate in the manner indicated above may 
be recovered from International in accordance with 31 U.S.C. 483a. 
However, considering the provisions of 19 U.S.C. 1451, we are of the 
view that any costs resulting from the assignment of additional per- 
sonnel to Northgate during the regular hours of service at that facility 
may not be recovered from International. 

Also, furnishing to International, at its request, customs services 
at the rail transhipment point rather than at the Northgate customs 
facility would be a service rendered solely for the benefit of Inter- 
national. Accordingly, to the extent the cost of customs services fur- 
nished at the rail transhipment point exceed the costs Customs would 
incur at the Northgate facility during the regular hours of service 
(i.e., the hours in effect prior to the extension proposed here), such 
excess costs (including compensation) may be recovered from Inter- 
national under the authority of 31 U.S.C. 483a. 

Further, as indicated in the Assistant Secretary’s letter, consistent 
with the position taken in our decision of July 22, 1968, any costs 
recovered or collected for customs services in accordance with the 
foregoing may be deposited to the appropriation from which such 
costs were paid. 

The questions presented are answered accordingly. 
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Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Subitems 


Under an invitation permitting a bid to be submitted for any quantity less than 
specified, an offer on a portion of one of the items solicited, providing for delivery 
on only several of the dates specified, is considered responsive to the invitation 
on the basis the partial quantity specified for delivery on each of the several 
stated dates is a separate subitem for award to the lowest bidder. Therefore, the 
low bid on six out of ten items which contained only a partial bid on one item 
for delivery on eight out of ten specified dates, and a “no bid” on the first two 
required delivery dates—whether the deliveries were offered at the beginning, 
the middle, or the end of a delivery schedule is immaterial—is a bid that is not in 
variance with the Government’s requirements and the low bid is eligible for 
award. 


Contracts—Amounts—Award for Lesser Amount Than Solicited 


The right having been reserved in an invitation to make an award on any of the 
ten items being solicited for a quantity less than the quantity offered at the unit 
price offered, unless the offeror specified otherwise, a quantity cutback prior to 
the award of a contract to the only bidder on the first four of the ten items 
solicited was proper where the procurement agency responsible for determining 
the needs of the Government made the award in good faith and in accordance 
with established procurement procedure. 


To the Paulis Silk Company, November 1, 1968: 


Further reference is made to your letter of August 30, 1968, with 


enclosures, protesting against the award of a portion of a contract to 
another bidder under invitation for bids No. DSA-120-68B-3343. 

The subject invitation was issued by the Defense Personnel Support 
Center, Defense Supply Agency, Philadelphia, Pennsylvania, on 
May 27, 1968, calling for 135,792 packages of Bandages, Cotton, 
Elastic, 2 inches (FSN6510-200-2185) , and 233,748 packages of Band- 
ages, Cotton, Elastic, 4 inches (FSN6510-200-2400). Items 1 through 
4 were for 2-inch bandages going to four destinations. Items 5 through 
10 were for 4-inch bandages going to six destinations. Bids were re- 
quested on an FOB Origin or FOB Origin Freight Prepaid basis. 

Bids were opened on June 14, 1968, and although seven firms had 
been requested to submit bids, only your company and Medical Fabrics 
Company responded. In fact, the procurement history for these items 
reflect that since 1959 only your firm and Medical Fabrics have sub- 
mitted offers. Paulis has received 30 of 42 contracts awarded for the 
4-inch bandage, and 30 of 37 contracts awarded for 2—inch bandages. 
All other contracts have been awarded to Medical Fabrics with the 
exception of one contract for 2-inch bandages awarded to Arbeka 
Webbing Company in June 1960. 

When the bids were opened, it was found that your company had 
submitted FOB Origin bids on Items 1 through 4 at $2.55 each, and 
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on Items 5 through 10 at $4.50 each. The Medical Fabrics Company 
did not bid on Items 1 through 4, but submitted bids, both FOB 
Origin and FOB Origin Freight Prepaid, for Items 5 through 10. 
Its unit price FOB Origin on all items was $4.2298 each. In bidding on 
Item 6, Medical Fabrics struck out the quantity 149,436 listed in the 
invitation and inserted the figure 99,684. Asterisks next to the changed 
figure referred to a footnote stating “Item No. 6, 24,876 packages, for 
Aug. 16, 1968, or earlier delivery—No Bid; 24,876 packages for 
Sept. 16, 1968, or earlier delivery—No Bid. However, see page 7 of 
this proposal.” On page 7 of its offer, Medical Fabrics again deleted 
the “16 August 68 or earlier” and the “15 September 68 or earlier” 
quantities from Item 6 of the delivery schedule. The several quantities 
listed for delivery on eight other dates aggregated 99,684 units, An 
asterisk next to each deletion called attention to a footnote at the 
bottom of the page which stated “No Bid” and then offered an alternate 
delivery schedule of these quantities in various increments and for 
varying delivery dates. 

The contracting officer determined that the bid of your company 
was responsive and that the bid of Medical Fabrics was responsive 
except for the alternate offer of the quantities specified for August 
and September, 1968, since the latter offered delivery at variance with 
the Government’s stated delivery requirement. Accordingly, after a 
reevaluation of requirements was made, awards were made to Paulis 
for Items 1 through 4 (39,096 packages), and Item 6 (partial—49,752 
packages), total dollar value $323,578.80, and to Medical Fabrics for 
Item 6 (partial—99,684 packages), and Items 5, 7, 8, 9, 10 (84,312 
packages) , total dollar value $780,810.06. 

The focal point of your protest is that the bid of Medical Fabrics 
offered delivery at variance with the Government’s requirements and 
should therefore have been considered nonresponsive. 

The determination that the bid of Medical Fabrics was responsive 
for 99,684 packages of Item 6 was based on the following reasoning 
by the contracting officer : 

The delivery schedule as shown in the Invitation for Bid was arrived at through 
coordination between Supply Operations Division and Procurement and Produc- 
tion Division. It was agreed that the quarterly requirements of FSN 6510-200-— 
2400 would be scheduled in 10 monthly installments beginning in August, 1968, 
and running through May, 1969. It was felt that the proposed deliveries were 
compatible with industry’s open capacity and were in line with actual monthly 
supply demands. It was fully intended by the Contracting Officer that offerors 
could offer all or any part of each installment but that delivery dates could not 
be changed. There was no provision in the IFB requiring an offer on each 
installment. As a matter of fact, it was anticipated that, in view of the large 


quantities being purchased and with only two known suppliers, either of the 
firms might be unable to offer on some of the installments. 


s ¥ & * * * * 
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It did not occur to the Contracting Officer to question the responsiveness of the 
Medical Fabrics offer on the entire item 6 because it was intended that an offeror 
might “No Bid” on any quantity shown in the delivery schedule. Such an offer 
was also in accord with Provision 10(c) of Standard Form 33A, “Solicitation 
Instructions and Conditions,” which reads as follows: 


“The Government may accept any item or group of items of any offer, 
unless the offeror qualifies his offer by specific limitations. UNLESS 
OTHERWISE PROVIDED IN THE SCHEDULE, OFFERS MAY BE 
SUBMITTED FOR ANY QUANTITIES LESS THAN THOSE SPECI- 
FIED; AND THE GOVERNMENT RESERVES THE RIGHT TO 
MAKE AN AWARD ON ANY ITEM FOR A QUANTITY LESS THAN 
THE QUANTITY OFFERED AT THE UNIT PRICES OFFERED 
UNLESS THE OFFEROR SPECIFIED OTHERWISE IN HIS OFFER.” 


The Contracting Officer felt that since the solicitation did not require an offer 
on each quantity, the offeror was entirely within his rights in submitting an offer 
for “QUANTITIES LESS THAN THOSE SPECIFIED.” The offeror did not 
offer delivery “at variance” with the delivery schedule (except for the alternate 
offer which the Contracting Officer himself had rejected), but merely failed to 
offer on every quantity on which the Government had requested offers. 


As correctly indicated in your protest, the “Time of Delivery” 
Clause states specifically that “any offer offering delivery at variance 
with the Government’s delivery requirement set forth above * * * 
shall be considered nonresponsive to the Solicitation and shall be 
rejected.” The question thus presented is whether, by striking out the 
August 16 and September 15, 1968, quantities of Item 6 in the delivery 
schedule and stating “No Bid” and by again deleting these quantities 
from the item totals and inserting the balance bid on, with the nota- 
tion “No Bid,” the Medical Fabrics Company offered delivery at vari- 
ance with the Government’s requirements. 

While we have held that a contracting officer has no authority to 
make an award to a lower bidder who did not agree in his bid to meet 
the delivery requirements specified in the invitation, 36 Comp. Gen. 
181, we have also had occasion to state that where, as here, the instruc- 
tions to bidders provide that bids may be submitted for any quantity 
less than those specified, an offer on only a portion of a unit quantity 
for delivery by one of the days set out in the invitation schedule would 
render the bid responsive to the invitation. B-1479438, March 23, 1962. 
In our decision B-156811, July 8, 1965, we held that even though a 
bidder had a right under the terms of the invitation there involved to 
bid on only half of the total quantity, he did not have the right to 
change the rate of delivery and by so doing alter the maximum de- 
livery schedule insofar as time was concerned. 

We think the facts of this case are more closely akin to our earlier 
referenced decision (B-147943, March 23, 1962), which was not re- 
ferred to in the later one. Here the Government called for separate 
specified quantities of each item to be delivered by specified dates. 
Medical Fabrics chose not to bid on the first two quantities on the 
specified dates of August 16 or September 15, 1968, which it had a 
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right to do under the provisions of paragraph 10(c) of the invitation 
quoted above. Admittedly, provision 10(c) does not indicate how an 
offer may be submitted for less than those quantities specified ; how- 
ever, we see no reason why the quantity specified for delivery on each 
of several stated dates may not be regarded as a separate subitem on 
which award can properly be made to the lowest bidder for that par- 
ticular quantity and date. 

We therefore agree with the reasoning of the contracting officer 
which he stated as follows: 


In order to give full measure of recognition to all of the requirements of 'the in- 
vitation, the Government should make awards in accordance with its specified 
delivery dates and offerors should be permitted ‘to effectively offer on less than 
the full quantity of an item. These goals cannot be accomplished however, unless, 
following an award for a portion of an item, the remaining portions are awarded 
to the next low responsive offerors within all of the corresponding delivery dates. 
When the remainder of an item is awarded in this fashion, it would seem im- 
material whether the particular delivery requirements offered on by the low 
offeror are at the beginning, the middle, or the end of the schedule. Pursuant to 
provision 10(c), and assuming no offers are qualified, the Government will make 
awards where the low offers are found. Accordingly, even though a firm submits 
an offer on all quantities of a line item, it will not be awarded those quantities 
for which it is not low. But if award of some of the quantities may be denied due 
to price, should it be necessary ‘that an offer be submitted on such quantities at 
all? If an offeror cannot submit a “No Bid” on quantities, it does not, or cannot 
furnish, it would seemingly be forced to offer obviously non-competitive prices 
on such quantities, merely to avoid being declared nonresponsive on the entire 
line item. It would seem somewhat arbitrary to construe the language of pro- 
vision 10(c) so as to regard as responsive only those “* * * offers * * * for 
* * * quantities less than those specified” which cover the first-named delivery 
requirements of an item. It is considered that the better result would be to 
permit a “No Bid.” 


Considering the bid of Medical Fabrics to be in line with the ap- 
parent intent of the quoted terminology of the invitation and our 
construction thereof, we conclude that the bid was properly considered 
responsive and eligible for acceptance. 

In answer to your complaint concerning the decrease in the number 
of items sought under Items 1 through 4 and the fact that you were 
not sooner notified of same, it is administratively reported : 


The facts concerning the cut-back from 135,792 packages to 39,096 packages 
on items 1-4, are as follows. At the time procurement was initiated on 4 
April 1968, annual requirements were based upon a Monthly Demand Forecast of 
11,299 packages. After preparation of the procurement, a downward trend in 
monthly demands occurred and, on 15 August 1968, a reevaluation of require- 
ments was made, based on a revised demand forecast of 6,495 units per month. 
It was also anticipated at this time that the downward trend in monthly de- 
mands would continue forcing a greater adjustment than that shown by the 15 
August Forecast. Under these circumstances, a reduction was required in order 
to prevent a long supply position and to prevent investment of dollars in material 
not required as shown by the downward trend. Since awards had not as yet been 
made, and in view of the radical reduction in requirements which had occurred, 
it was considered to be in the best interest of the Government to adjust the out- 
standing procurement. This adjustment was accomplished under the authority of 
Provision 10(c) of Standard Form 88A, wherein the Government reserves the 
right to make an award on any item for a quantity less than the quantity offered 
at the unit prices offered, unless the offeror specifies otherwise. F 


L * * “ * * * * 
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Award was made to Paulis Silk on 20 August 1968 and to Medical Fabrics on 21 
August 1968. Financial and facilities surveys of Medical Fabrics Co., requested 
27 and 28 June respectively, accounted for the bulk of the period between bid 
opening and the awards. The pre-award survey reports, which were favorable, 
were received by the Contracting Officer on 5 August 1968. The file was being 
prepared for review by DSA Headquarters (award to sole bidder, Paulis, in 
excess of $100,000 on items 1-4) when the requisition modification was received 
from the Supply Branch on 15 August 1968. The requisition modification reduced 
the award to the sole bidder below $100,000. Since referral to Headquarters was 
then no longer required, the contracts were awarded as stated above. 


We have frequently held that the establishment of the needs of the 
Government rests primarily with the procuring agency and this Office 
will not object thereto in the absence of a showing of bad faith. Also, 
in view of the fact that the Government reserved its right under the 
authority of paragraph 10(c) of Standard Form 33A to make an 
award on any item for a quantity less than the quantity offered at the 
unit prices offered, and your bid did not specify otherwise, and since 
it would appear that the awards were made in good faith and in ac- 
cordance with established procurement procedures, we find no legal 
basis to object to the awards as made. 

For the foregoing reasons your protest is denied. 


[ B-165349 J 


Bids—Late—Mishandling Determination 


Under an invitation that showed different street addresses for the invitation is- 
suing office and the bid receiving office located in the same city without dis- 
tinguishing between them, a bid erroneously forwarded by registered mail, which 
timely redirected was forwarded to the office issuing the invitation instead of the 
bid opening office and not drawn to the attention of the appropriate procurement 
official before bid opening time may be opened and evaluated for award on the 
basis the two offices constitute a “Government installation” within the meaning 
of the late bid provision exception in section 1—2.303.2(c) of the Federal Pro- 
curement Regulations for the purpose of determining that the bid had been 
mishandled by the Government. However, this ruling should not be given general 
application in view of the unique and special circumstances involved. 


To the Administrator, General Services Administration, November 
1, 1968: 


Reference is made to letter of October 14, 1968, from your General 
Counsel, reporting with respect to the late bid of Propper Manufactur- 
ing Co., Inc., under invitation for bids FPNGC-—B-70217—A-8-26-68, 
covering laboratory equipment and supplies on a requirements basis 
from November 1, 1968, or date of award, which ever is later, through 
October 31, 1969. 

Block 7 on the front of standard form 33 shows that the invitation 
was issued by: 

Procurement Operations Division, F.8.8. 
General Services Administration 


1784 New York Avenue, N.W. 
Washington, D.O. 20406 
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Block 8, alongside block 7, states: 


ADDRBDSS OFFER TO (if other than block 7) 
7th and D Sts., 8.W. 
Washington, D.C. 20407 
Bid Room 7122 MARK BID LOWER LEFT CORNER 
FPNGC-B-70217—A-8-26-68, 
Block 9 states that offers will be received in the place specified in block 
8 until 12:30 p.m., August 26, 1968. 

Propper Manufacturing addressed its bid envelope with an incorrect 
address label. The printed label bears the following address : 
Defense Personnel Support Center 
Attn : Bid. Br., Dir. of Proc. and Prod. 
2800 South 20th Street 
Philadelphia, Pennsylvania 19101. 
Below the address, the label states in large bold print “CAUTION— 
SEALED BID/OFFER.” The label also contains blanks which Prop- 
per filled in to show the invitation number, opening date and hour 
as follows: 
IFB No. FPNGC-B-70217—A-—Opening Date 8/26/68/HR : 12:30 

The bid was sent by registered mail and is postmarked August 21, 
1968. According to stampings on the envelope, it was received by the 
Defense Personnel Support Center of the Defense Supply Agency on 
August 22, 1968, and was opened for identification. The bid was then 
replaced in the original envelope, resealed and inserted in a franked 
Defense Personnel Support Center envelope on which was printed 
“OFFICIAL BUSINESS” and “FIRST CLASS MAIL.” This en- 
velope was mistakenly addressed to the office which issued the invi- 
tation rather than to the address stated in block 8 of the invitation. 

The Defense Personnel Support Center envelope and the inner 
envelope containing the bid are both time stamped approximately 
11 a.m., August 26, 1968, by the Chemical, Medical and Drug Section 
which is reported to be the section of the Procurement Operations Divi- 
sion which issued the invitation. It is stated that the Section Chief’s 
secretary treated the envelopes as routine mail and because of the press 
of other duties did not deliver it to the procurement agent’s desk until 
11:30 a.m., by which time he had already left his New York Avenue 
office to attend the bid opening at 7th and D Streets, S.W. Therefore, 
the procurement agent did not become aware of the bid until after 
he returned from the bid opening. 

Section 1-2.303-1 of the Federal Procurement Regulations (FPR) 
states : 

Bids received at the office designated in the invitation for bids after the 


exact time set for opening of bids are late bids. Late bids shall not be considered 
for award except as authorized in this § 1-2.808. 
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FPR section 1-2.303-2 provides: 


A late bid shall be considered for award only if: 

(a) It is received before award ; and either 

(b) It was sent by registered mail or by certified mail * * * and it is deter- 
mined that the lateness was due solely to a delay in the mails * * * for which 
the bidder was not responsible ; or 

(c) If submitted by mail * * *, it was received at the Government installation 

in sufficient time to be received at the office designated in the invitation by the 
time set for opening and, except for delay due to mishandling on the part of 
the Government at the installation, would have been received on time at the 
office designated.* * * 
Paragraph 8 of the Standard Form 33A, “Solicitation Instructions and 
Conditions,” contains essentially the same late bid provisions as the 
Federal Regulations except that, unlike FPR section 1-2.303-2(c), it 
provides that to be excusable the late receipt: must be due “solely” to 
mishandling by the Government after receipt at the installation. 

The lateness of the bid was not due to a delay in the mails and, there- 
fore, FPR section 1-2.303-2(b) does not have any application to the 
matter. However, the report to our Office takes the position that the 
late bid was not mishandled at the GSA New York Avenue office 
and that, in any event, that office is not the “Government installation” 
referred to ir the late bid provisions. It is contended that there was an 
absence of mishandling because the clerical personnel of the Chemical, 
Medical and Drug Section are not responsible for handling bids and it 
is unusual for them to see a bid prior to opening. With respect to the 
meaning of the word “installation,” it is stated that the two GSA 
locations involved are served by separate mailrooms, each receiving 
mail directly from the post office, and therefore, “installation” should 
not be construed to include buildings which are separated geographi- 
cally even when those buildings are in possession and under the control 
of a single agency or organization element. 

The question as to what constitutes a “Government installation” 
within the meaning of the late bid provisions of the Federal Procure- 
ment Regulations is for consideration solely on the basis of the facts 
and circumstances present in the particular case and no attempt will 
be made to provide a definition of that term for general application 
in late bid situations. In 41 Comp. Gen. 696, cited by your General 
Counsel, we held that receipt by the New York Ordnance District 
was not receipt at the Government installation—the Ordnance Ammu- 
nition Command, Joliet, Illinois. In that case, the question of the 
“constructive” receipt of a bid modification was considered. Two 
widely separate agency offices were involved, only one of which was 
both the issuing and bid opening office. We therefore cannot apply the 
rationale of that case to the instant case. 


~ 
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Although bids such as involved here are usually received and opened 
at the 7th & D location, the Procurement Operations Division at the 
New York Avenue address is the office which issues and administers 
the invitation and evaluates the bids after opening. It is interesting to 
note that, while block 8 on the front of standard form 33 indicates the 
address to which bids should be sent, there was no indication therein 
that the addressee should be any different than the addressee named in 
block 7 as the issuer of the invitation. Thus, while the invitation shows 
different street addresses for the invitation issuing office and the bid 
receiving Office, there is no basis to distinguish between the name of 
the invitation issuing office and the bid opening office. It therefore ap- 
pears entirely reasonable to regard both offices as integral parts of the 
cognizable procurement activity and, for purposes of administering 
the instant invitation, they may be regarded as the “installation” for 
the purposes of the late bid provisions of the invitation. We, of course, 
recognize that other GSA offices in the metropolitan area are engaged 
in interrelated procurement functions, but our holding here respecting 
“installation” should not be given general application since it arose 
from unique and special circumstances at least partially created by 
the invitation itself. We therefore hold the Procurement Operations 
Division at the New York Avenue address is the “Government installa- 
tion” for the purposes of now determining whether the Propper bid 
was mishandled at that installation. 

Although it may not be the responsibility of the clerical personnel 
of the Chemical, Medical and Drug Section of the Procurement Op- 
erations Division to handle bids, such personnel are in intimate con- 
tact. with procurement functions generally. It is reasonable, from the 
record, to say that the secretary should have been knowledgeable at 
least with respect to the disposition to be made of this bid since she 
placed it on the desk of the official who would be involved in the open- 
ing of bids received under the invitation. At least, it is evident that 
the data on the bid envelope gave this employee sufficient information 
to take the necessary action to see that the bid was brought to the 
attention of the appropriate official before the time of bid opening. 

No definition is found in the Federal Procurement Regulations as 
to what constitutes “mishandling.” In some cases our Office has equated 
mishandling with a failure to follow prescribed procedure, but the 
absence of a prescribed procedure does not excuse mishandling espe- 
cially where procurement personnel are involved in the particular 
solicitation. Webster’s Third New International Dictionary includes 
“to manage wrongly or ignorantly” in the definition of “mishandle.” 
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In this case, the bid envelope certainly was handled in an erroneous 
manner in view of the information contained on its face. This con- 
clusion is also supported by the fact that apparently in the last year 
or so more than 300 bids erroneously sent to the New York Avenue 
address have been taxied to the bid room at 7th and D by GSA per- 
sonnel. Thus, there has been some recognition on the part of the New 
York Avenue office that it has a degree of responsibility with respect 
to the receipt of bids which are required to be opened at the 7th and 
D Streets office. 

It is true that generally bidders have the responsibility to assure 
that their bids arrive on time at the office designated in the invitation, 
and bidders cannot generally shift that responsibility to the Govern- 
ment. However, that responsibility is not an absolute undertaking. 
The current regulations recognize that if the bid arrives at the Govern- 
ment installation in sufficient time to reach the designated office on 
time, the bidder’s responsibility is then shifted to the Government 
which has the duty to avoid mishandling by promptly delivering the 
bid to the designated office. 

Although there is a difference in language between Standard Form 
383A and the Federal Procurement Regulations with respect to whether 
bid mishandling must be due “solely” to mishandling by the installa- 
tion, we need not resort to an overtechnical application to reach a more 
restrictive requirement than that contained in the Federal Procure- 
ment Regulations under the particular circumstances of this case. 
B-150514, March 22, 1963. While in 37 Comp. Gen. 35 our Office held 
that a late bid erroneously mailed to the wrong agency was the sole 
cause of delay in the arrival of the bid, the late bid provision which 
was in effect at that time provided for opening of late bids received 
before award which are determined to have failed to arrive on time 
due solely to delays in the mail for which the bidder was not respon- 
sible. As indicated above, the current Federal Procurement Regula- 
tions speak only of mishandling by the installation and are silent as 
to the bidder’s carelessness which may have preceded a timely receipt 
by the Government. In other words, while a bidder may have been 
initially responsible for the delayed receipt of the bid at the Govern- 
ment installation, the bid may be considered under current regulations 
provided it was received in sufficient time to be received at the bid 
opening office and its late arrival was due to Government mishandling 
at the installation. 

Under the circumstances here involved, the bid from Propper Manu- 
facturing Company should be opened and evaluated for award. 

The sealed bid which accompanied the administrative report is re- 
turned herewith. 
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[ B-165364 J 


Officers and Employees—Transfers—Relocation Expenses—Trans- 


portation for House Hunting—Mileage 


An employee and his wife who traveled by privately owned automobile in the 
performance of an authorized round trip between his old and new official station 
to seek permanent residence quarters is entitled to reimbursement under the 
authority prescribed in section 2.8a of the Bureau of the Budget Circular No. 
A-56 at the rate of 8 cents per mile, the rate specified in section 2.8a(1) for an 
employee traveling with one member of his family in a privately owned 
automobile. 


Officers and Employees—Transfers—Relocation Expenses—Trans- 
portation for House Hunting—Mileage 


Sections 2.1 and 2.2 of the Bureau of the Budget Circular No. A—56, authorizing 
reimbursement of transportation costs and other travel expenses incurred by an 
employee and his family in accordance with the Travel Expense Act of 1949, as 
amended, and the Standardized Government Travel Regulations (SGTR), an 
employee who incident to a permanent change of station is authorized travel with 
his wife by privately owned automobile to his new station and return to seek 
permanent residence quarters is entitled to mileage under section 3.5c(1) of the 
SGTR for the distance traveled as shown in standard highway mileage guides or 
by speedometer reading, and if there is no substantial deviation between the two, 
the mileage claimed by the employee may be allowed without explanation. 


Transportation—Household Goods—Commutation—Distance De- 
termination 


The cost of transporting household effects within the continental United States 
is for reimbursement under section 6.4 of the Bureau of the Budget Circular No. 
A-56 in accordance with schedules of commuted rates compiled and distributed 
by the General Services Administration, schedules which provide that distance 
is for determination pursuant to household goods mileage guides filed with Inter- 
state Commerce Commission. Therefore, the mileage a transferred employee is 
entitled to for the movement of his household effects incident to his permanent 
change of station is for computation in accordance with the Household Goods 
Carriers’ Bureau Mileage Guide No. 9 and Movers’ & Warehousemen’s Associa- 
tion of America, Inc., Mileage Guide No. 7, both effective February 1, 1968. 


To Rose M. Sperling, Federal Mediation and Conciliation Service, 
November 1, 1968: 


We refer to your letter of October 1, 1968, transmitting the voucher 
of Mr. Leon E. Groves, an employee of the Federal Mediation and 
Conciliation Service, covering certain expenses incident to his per- 
manent change of station from Chicago, Illinois, to Indianapolis, 
Indiana. The amount claimed is $635.76, and you request a decision 
as to whether the voucher may be certified for payment. 

You submit three questions for our consideration concerning items 
claimed on the voucher. The questions will be restated and answered 
in the order presented. 
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1. May a 10-cent rate be administratively authorized for mile- 
age for advance trip to seek permanent quarters; or is allowable 
mileage rate limited to 6 cents for one and 8 cents for two persons 
under section 2.3a of Bureau of Budget Circular No. A-56? 


Section 2 of Circular No. A-56 authorizing a round trip between 
the old and the new official station to seek permanent residence quar- 
ters indicates that when a privately owned automobile is used for such 
purpose the mileage allowance will be as provided in subsection 2.3a. 
The information furnished shows that Mr. Groves traveled by pri- 
vately owned automobile between Morris, Illinois, and Indianapolis, 
Indiana, with his wife between July 29 and August 2, 1968, for the 
purpose of seeking new permanent residence quarters. Therefore under 
subsection 2.3a(1), the employee would be entitled to reimbursement 
at the rate of 8 cents per mile (the rate specified when the employee 
and one member of his family travel in a privately owned automobile). 


2. May distances as claimed for advance trip and transfer of 
station be allowed as claimed or is distance limited to mileage as 
shown in the Rand McNally Guide? 


Subsections 2.1 and 2.2 of Circular No. A-56, authorizing reim- 
bursement of transportation costs and other travel expenses of the 
employee and the employee’s family, respectively, provide that such 
expenses are governed by the Travel Expense Act of 1949, as amended, 
5 U.S.C. 835 note, and the Standardized Government Travel 
Regulations. 


Section 3.55(1) of the Standardized Government Travel Regula- 
tions provides in pertinent part: 


* * * When transportation is authorized or approved by privately owned 
motorcycles or automobiles, distances between points traveled will be as shown 


in the standard highway mileage guides or by speedometer readings. Any sub- 
stantial deviations from distances shown in the standard highway mileage guides 
will be explained. 

Ordinarily, if the mileage claimed as shown by speedometer read- 
ings is in reasonable approximation to that shown in standard high- 
way mileage guides, the mileage claimed may be allowed without any 
explanation. 


3. Is the employee to be allowed a commuted rate based on 
mileage shown by the carrier for the transportation of his house- 
hold effects or is the commuted rate to be based on the short line 
route? 


Under section 6.4 of Circular No. A-56, an employee is entitled to 
be paid for the transportation of his household goods within the conti- 
nental United States in accordance with schedules of commuted rates 
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which are compiled and distributed by the General Services Admin- 
istration. The regulations of the General Services Administration 
provide that the distance shall be determined in accordance with 
household goods mileage guides filed with the Interstate Commerce 
Commission. These mileage guides are the Household Goods Carriers’ 
Bureau Mileage Guide No. 9 and Movers’ & Warehousemen’s Associa- 
tion of America, Inc., Mileage Guide No. 7, both effective February 1, 
1968. In accordance with such guides, we compute the mileage here 
involved as being 197 miles, Therefore, that mileage should be used 
to compute the amount due the employee for transportation of 
household effects. 

Action on the voucher which is returned herewith should be taken 
in accordance with the foregoing. 


[ B-165382 J 


Compensation—W age Board Employees—Fringe Benefits 


When upon a wage survey in connection with the pay of temporary Federal 
construction workers in a particular avea under 5 U.S.C. 5341, it is found that 
the prevailing wage rate for employees of private construction contractors en- 
gaged in similar non-Government work or for Davis-Bacon employees includes 
the costs of certain fringe benefits and it is determined to be in the public interest 
not to destroy the area rate and also to remain competitive in the labor market, 
fringe benefits may be included as wage increments along with the basic hourly 
rate as part of the overall prevailing rate. 


To the Secretary of the Interior, November 1, 1968: 


This is with reference to the letter dated October 15, 1968, of your 
Assistant Secretary for Administration, requesting a decision of our 
Office as to whether the “prevailing rate” principle would authorize 
the Department to pay its temporary construction workers a basic 
hourly rate of pay plus an additional hourly wage increment reflecting 
fringe benefits. 

In presenting the matter the following information was set forth : 


In the interest of equitable wage treatment of temporary construction workers 
employed by the various bureaus of this Department, it is our intention to 
establish policy which would authorize payment of basic hourly wage rates plus 
additional hourly wage increments for certain fringe benefits in accordance with 
those prevailing in private construction work or under Federal construction 
contracts for trades and craft occupations in various geographical areas. 


In requesting our views you asked the following question: 


* * * Specifically, is authority vested in this Department to compensate tem- 
porary Federal construction workers, under the “prevailing rate” principle, on 
the basis of (a) the basic hourly rate of pay for similar private construction 
work in particular areas and (b) the additional hourly fringe benefit wage 
increments (e.g., health and welfare, pensions, vacations, etc.) in the same 
amounts and under the same standards applied to private contractors’ employees 
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either on Federal contract construction work under the Davis-Bacon Act, as 
amended, or otherwise determined to be prevailing construction industry practices 
among private contractors by independent area surveys by bureaus of this 
Department? 

Under the provisions of 5 U.S.C. 5102(7) employees in recognized 
trades or crafts, or other skilled mechanical crafts, or in unskilled, 
semi-skilled, or skilled manual-labor occupations are excluded from the 
General Schedule of compensation for classified employees. The 
method of setting the pay of these employees is provided in 5 U.S.C. 
5341 as follows: 

(a) The pay of employees excepted from chapter 51 of this title by section 

5102(c) (7) of this title shall be fixed and adjusted from time to time as nearly 
as is consistent with the public interest in accordance with prevailing rates. 
Subject to section 213(f) of title 29, the rates may not be less than the appropriate 
rates provided for by section 206(a) (1) of title 29. 
It is noted that the second sentence of the above subsection provides for 
payment of minimum wage rates under section 206(a) (1), Title 29, 
U.S. Code, of the Fair Labor Standards Act which is an indication of 
congressional recognition that compensation rates applicable to private 
industry employees are appropriately for consideration in setting wage 
rates of Government Wage Board employees. 

In 1964 Congress amended (Public Law 88-349) section 1 of the 
Davis-Bacon Act (40 U.S.C. 276a) to provide that the terms “wages,” 
“wage rates,” and “prevailing wages” would include the basic hourly 


rate of pay and also the costs of certain fringe benefits, such as, medi- 
cal and hospital care, life insurance and vacation, and holiday pay for 
laborers and mechanics employed by contractors on public buildings. 

The report of the House Committee on Education and Labor (H. R. 
Rept. No. 308, 88th Cong., 1st sess. 2) on the bill to amend the Davis- 
Bacon Act (H. R. 6041) states the need for the legislation as follows: 


The amendments to the Davis-Bacon Act proposed by H.R. 6041 would bring 
up-to-date the Davis-Bacon Act by including fringe benefits in prevailing wage 
determinations. There has been a tremendous change in the concept of earnings 
since Congress enacted the Davis-Bacon Act. Group hospitalization, disability 
benefits, and other fringe benefits were the rare exception in the 1930’s. Today 
more than 85 million persons in the United States depend upon the benefits 
they provide. Regardless of the form they take, the employer’s share of the 
costs of these plans or the benefits the employers provide are a form of 
compensation. 

It has become increasingly apparent that if the Davis-Bacon Act is to continue 
to accomplish its purpose, prevailing wage determinations issued pursuant to 
the Act must be enlarged to include fringe benefits. The Act was founded on 
the sound principle of public policy that the Federal Government should not 
be a party to the destruction of the prevailing wage practices and customs in a 
locality. Unless the law is amended to provide for the inclusion of fringe bene- 
fits to wage determinations, prevailing wage practices and customs will not be 
reflected in these determinations. 


Our review of the legislative history of the 1964 amendments to the 
Davis-Bacon Act does not indicate that the amendment was to have 
any effect on the pay of employees of the Federal Government whose 
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wages are fixed and adjusted from time to time in accordance with 
prevailing rates. Employees of the Federal Government engaged in 
construction are not mentioned in the hearing, debates, or the Com- 
mittee reports. 

Under regulations implementing the Davis-Bacon Amendments, 
contained in 29 CFR 5.23 and 5.24, the Secretary of Labor is required 
to make separate findings as to what portion of the wage constitutes 
“the basic hourly rate of pay” as existed prior to the 1964 amendments 
and what portion is attributable to the cost of the fringe benefits. 

It is recognized that temporary Federal construction workers, unlike 
permanent workers in that category, do not receive many of the bene- 
fits provided by statute either by reason of specific statutory exclu- 
sions or by virtue of regulations of the Civil Service Commission 
issued pursuant to statute, for example, annual and sick leave (5 
U.S.C. 6301(2)(B) (iii)), retirement (5 CFR § 831.201(a)(1)), 
health benefits (5 CFR § 890.102(c)(1)), and insurance (5 CFR 
§ 870.202(a) (1)). However, they are entitled to disability compensa- 
tion for injuries under the broad definition in 5 U.S.C. 8101(1) (A) 
which includes all civil officers and employees of the Government. 


The findings of the Congress in its hearings on the Davis-Bacon 
Amendments and the indication from your Assistant Secretary’s letter 


of October 15, 1968, are to the effect that prevailing wage rates for 
employees in the construction industry include increments for fringe 
benefits as well as a basic hourly rate of pay. As indicated above, Con- 
gress required as a matter of law that the hourly cost of such benefits 
for construction workers under Government contracts be included 
within the term “wages” in order that the Government would not be 
a party to the destruction of prevailing wage practices in a locality. 

In B-53383, November 29, 1945, we pointed out that a wage fixing 
authority in the exercise of ite normal function may authorize night 
differential or other elements of a wage program—not otherwise in 
contravention of law or established rule applicable to Federal em- 
ployees—to conform with commercial practices generally without 
obtaining special authorization therefor. 

When confronted by a seeming conflict between the prevailing rate 
principle and the public interest requirement in granting saved pay 
to ungraded employees we stated in our decision 44 Comp. Gen. 476, 
February 15, 1965: 

We recognize a discretionary authority in the heads of departments and agen- 
cies to make reasonable deviations from the prevailing rate criteria when the 
public interest requires an exception to the rule, particularly when a basis for 
such deviations is to be found in commercial or industrial practice or may be 
derived from acts of the Congress in analogous situations. However, we adhere 
to the view that the prevailing rate is the primary factor for administrative con- 
sideration when it is not inconsistent with the public interest. In 84 Comp. Gen. 


563 we pointed out that the action on the part of Congress in enacting salary 
saving benefits in particular situations is a congressional recognition that the 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 281 


saving of pay to employees in equitable situations is not per se contrary to the 
public interest. Since the date of that decision legislation of general application 
has been enacted which requires the saving of pay for employees subject to the 
Classification Act of 1949, as amended, as well as for employees in the Postal 
Service who are downgraded under certain circumstances. See 5 U.S.C. 1107 and 
39 U.S.C. 3560, respectively. Such legislation sets forth the conditions under which 
and the limitations upon the granting of saved pay to employees to whom it ap- 
plies. While the statutory benefits together with the conditions and limitations 
placed thereon do not apply to prevailing rate employees, the prescribing of such 
conditions and limitations clearly reflect the policy of Congress concerning the 
conditions under which the Congress considers it to be in the public interest to 
preserve the compensation of the employees affected by such enactments. 


In examining the authority of the Secretary of the Air Force to issue 
regulations regarding compensation for ungraded employees for travel 
performed on regular workdays after completion of the usual tour of 
duty we held in our decision of February 9, 1962, B—147849, as follows: 

Under Air Force regulations, the department’s wage board, within the scope 
of authority reposed in it by the Secretary, is responsible for the determination 
of salaries, wages, and such fringe wage benefits as are appropriate for the De- 
partment’s ungraded civilian employees. In consonance with that responsibility 
and with section 202(7) of the Classification Act of 1949, as amended, 5 U.S.C. 
1082(7), exempting the positions of the employees concerned from the Classifica- 
tion Act, it would appear to be an essential function of the wage board to deter- 
mine that the proposed fringe wage benefits are supported by prevailing com- 
mercial or industrial practices. When based upon such determinations, supple- 
mented by findings of competent authority that the proposed wage benefits are 
consistent with the governing statutes and the public interest, no valid objection 
could be interposed to the promulgation of regulations authorizing payment of 
such benefits. [Italic supplied. } 

If, upon a wage survey in connection with the pay of temporary 
Federal construction workers in a particular area under 5 U.S.C. 5341, 
it is found that the prevailing wage rate for employees of private con- 
struction contractors engaged in similar non-Government work or for 
Davis-Bacon employees includes the costs of certain fringe benefits and 
it is determined to be in the public interest not to destroy such an area 
rate and also to remain competitive in the labor market, our Office 
would have no objection to the inclusion of not otherwise provided 
fringe benefits as wage increments along with the basic hourly rate as 
part of the overall prevailing rate. 

Your question is answered accordingly. 


[ B~165308 J 


Pay—Retired—Annuity Elections for Dependents—Annuity Deter- 
mination 


Upon the retirement of any member of the uniformed services after November 1, 
1968, the effective date of Public Law 90-445, the percentage of annuity elected 
prior to November 1, 1968, for a dependent under the Retired Serviceman’s 
Protection Plan (10 U.S.C. 1441-1446) is for determination, absent a savings 
provision in the act, on the total retired pay of the member, the act having elimi- 
nated the requirement that the cost of an annuity should be deducted from @ 
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member’s retired pay before applying the elected percentage in determining the 
annuity payable. Although members subject to the act may within prescribed 
time limitations both before and after retirement reduce the amount of an elected 
annuity or withdraw from participation in the Plan, an increase in the amount 
of an annuity is only available to a member not yet retired. 


To the Secretary of Defense, November 1, 1968: 


Reference is made to letter dated October 4, 1968, from the Assistant 
Secretary of Defense (Comptroller) transmitting for decision Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
422 involving the following questions: 


In the implementation of Public Law 90-485 a question has arisen as to the 
legality of the following possible alternatives as they relate to persons who 
elected participation in the Retired Serviceman’s Family Protection Plan before 
1 November 1968. 

a. All such persons will be assumed to have elected an annuity of 50%, 25% 
or 124% as the case may be of their total (rather than their reduced) retired 
pay. 

b. Existing elections will not be disturbed (other than to have former option 
4 added in each case), but when retirement occurs, the “amount” of the annuity 
based on the member’s election for a percentage of reduced retired pay will be 
established and the cost thereof determined based on the newly developed cost 
tables. 

c. Members with existing elections will be advised that effective 1 January 
1971, all elections will thereafter be considered to be based on total (rather than 
reduced retired pay), thus in effect giving those retiring after that date the op- 
portunity to adjust the amount of their annuity before retirement, if they desire 
to do so. Those who are retiring prior to 1 January 1971 would be handled in ac- 
cordance with para. b. above. 


The purpose of the act of August 13, 1968, Public Law 90-485, 82 
Stat. 751, 10 U.S.C. Ch. 73, the pertinent provisions of which are ef- 
fective November 1, 1968, was to liberalize various provisions of the 
Retired Serviceman’s Family Protection Plan (10 U.S.C. 1441-1446) 
so as to encourage greater participation in the program by retiring 
service personnel. The changes made require the establishment of new 
cost tables in order to maintain the actuarial soundness of the plan. 

Prior to November 1, 1968, under the provisions of 10 U.S.C. 
1434(a), the annuity that a person was entitled to elect might be 50, 
25 or 12% percent of the reduced amount of his retired or retainer pay. 
Upon retirement the cost of the annuity computed under the appro- 
priate actuarial table was deducted from the member’s retired pay 
before the elected percentage was applied to determine the amount of 
the annuity. Those provisions were eliminated from the law effective 
November 1, 1968. 

Beginning November 1, 1968 (the effective date of clause 3 of sec- 
tion 1 of Public Law 90-485), the annuity that a person will be entitled 
to elect is the dollar amount specified by the elector at the time of the 
election, but not more than 50 percent nor less than 1214 percent of his 
total retired or retainer pay, in no case less than $25. Thus, the member, 
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within the limitations specified, may choose the amount of the annuity 
elected whereas previously he had no way of knowing precisely the 
amount of the annuity that his beneficiary would receive. 

Under the plan as amended, a change or revocation before the mem- 
ber completes 19 years of service is immediately effective. Other 
changes or revocations are effective only if made 2 years before the 
first day for which retired or retainer pay is granted. Thus, members 
who have elected an annuity on a percentage basis-can, within those 
limitations, change their elections to a definite amount of annuity. 
However, the act makes no specific provision for the conversion of those 
elections of a percentage of reduced retired pay to an amount of total 
retired pay where a change by the elector, because of time limitations, 
cannot become effective. 

There is little in the legislative history of the statute which throws 
any light on the matter, it being indicated, however, that the change in 
the method of designating an election was for the purpose of simplify- 
ing the method of computing the monthly cost and the amount of the 
annuity so that a member could determine in dollar amounts the exact 
monthly cost to him as well as the exact amount his survivors would 
receive. It is indicated also that members on active duty who had made 
an election under the old law “could take advantage of” the benefits 
provided by the new law. See Hearings before Subcommittee No. 2, 
House Committee on Armed Services on H.R. 12323, 90th Cong., 1st 
sess. 5551. 

Section 5 of the new law, 10 U.S.C. 1431 note, retains in effect the 
cost tables applicable on the date of retirement in the cases of members 
retired or transferred to the Fleet Reserve prior to date of enactment 
and section 6 provides that a member who has made an election but 
is not yet retired may apply for a limited time to have the effective 
date of his election or change or revocation of election made prior to 
the new law governed by the old law. No other relevant savings pro- 
vision has been found in the new law. 

It seems clear therefore that in view of the repeal of the provisions 
of law authorizing an election of an annuity based on reduced retired 
pay and the absence of a savings provision, any annuity paid, and 
reduction in retired pay made to purchase such annuity, in the case of 
a member who was not retired prior to the effective date of the new 
law are governed by the new law, which does not authorize computa- 
tion of the annuity or the cost thereof on the basis of the member’s 
reduced retired pay, but only on the basis of an election of a dollar 
amount annuity that is within certain minimum and maximum per- 
centages of the member’s full retired pay. 
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It may be noted that under the provisions of the new law a member 
may reduce the amount of the annuity or withdraw from participat- 
ing in the annuity program even after retirement except that the 
reduction or withdrawal may not take effect until the first day of 
the seventh month beginning after he applies for such reduction or 
withdrawal. There is no provision authorizing an increase in the 
amount of the annuity after the member has retired. 

If alternative a suggested above is authorized, it would result in 
a greater cost to the member upon retirement than the cost would 
have been under the old law and a greater annuity would be payable 
to his surviving beneficiary in case of his death. In many instances 
the higher annuity for the member’s beneficiary would be desirable 
and the member doubtless would want to elect such greater annuity. 

There is nothing in the law or its legislative history which indi- 
cates an intent to bar eligibility for such greater annuity in the case 
of a member not yet retired. In fact, as indicated above, it was the 
legislative understanding that such member would be eligible to have 
his beneficiary receive the greater annuity. If, upon retirement, the 
member finds the additional cost of the higher annuity to be too 
onerous, he can apply for reduction of the annuity election to be 
effective 6 months later. In view of all the foregoing considerations, 
this Office would not be required to object.to the adoption by regulation 
of alternative a. 

From the standpoint of cost to the member and amount of annuity, 
alternative 6 suggested above seems to represent as closely as possible 
the election which the member actually made under the superseded 
law. When his election is translated into a dollar amount in the man- 
ner indicated, it would be consistent with the new law except where 
the annuity might be less than that authorized by the new law, in 
which case the new minimum would govern. As indicated above, 
however, the legislative history indicates that a member who has 
made an annuity election but is not yet retired should be able to “take 
advantage” of the benefits provided by the new law and under this 
alternative most members who retire in the near future could not 
receive the benefit of the higher annuity provisions because of time 
limitations within which an elected annuity may be increased. For that 
reason we think alternative } is objectionable. 

The new law makes a change or revocation of an election prior to 
retirement effective if it is made 2 years or more before retirement, 
instead of 3 years as formerly. Presumably it is with that provision 
in mind that alternative c is suggested. Under that alternative mem- 
bers retiring prior to 1971 would be regarded as having elected 
alternative 6 and those members retiring after 1970 would be regarded 
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as having elected alternative a. Thus under alternative c the annuity 
option offered would depend on the time of retirement. 

We know of no authority for determining administratively that 
elections will be given one effect for a certain period of time and 
another effect thereafter. In other words, it seems clear that the law 
contemplates that the member make an affirmative election and it is 
our opinion that such election already made by the member may not 
be translated under the same statute into one option based upon an 
earlier retirement date and another option based upon a later retire- 
ment date. Accordingly, we do not consider alternative c to be proper. 

The questions are answered accordingly. 


[ B-165391 J 


Contracts—Requirements—Overlapping Awards 


The award of a requirements-type contract for delivery of uniforms during 
the calendar year 1969 for part of the requirements that arose during the period 
of an existing contract expiring December 31, 1968, and providing for delivery 
early in 1969 was in derogation of the terms and conditions of the prior contract 
that could have resulted in legal liabilities had the second contract not been 
awarded to the contractor performing under the first. contract—the low bidder 
having qualified his bid. Although no useful purpose would be served by cancel- 
lation of the second contract as the successful bidder is obligated to supply the 
requirements for uniforms to be delivered early in 1969 under the first contract, 
action should be taken to preclude a recurrence of the circumstances sur- 
rounding the award of the second contract. 


To the Commissioner, District of Columbia, November 5, 1968: 


Reference is made to letters dated October 11 and 16, 1968, from 
the Acting Procurement Officer, D.C., reporting on the protest of 
Branko Stupar, Esquire, against the rejection of the bid of Donald S. 
Lavigne, Inc., and the subsequent award of a contract to Howard 
Uniform Company under invitation for bids 84~-087-9-0175-EM. 

The invitation, issued September 11, 1968, solicited bids for uni- 
forms for the Metropolitan Police and Fire Departments in accord- 
ance with District Specifications Nos. 84-1-P&F as amended, 
84-3-PD, and 844-PD. Those specifications provide, in part, that 
certain of the articles of clothing in each uniform set be of 50-50 
percent wool and dacron cloth and that the cloth be dyed a special 
color, i.e., indigo-blue black. 

Prospective bidders were advised by the terms of the invitation that 
time of delivery would be of the essence in performance of the result- 
ing contract, and that a single purchase order for 350 stock-size uni- 
form sets would be issued by the Police Department soon after 
January 1, 1969. Delivery of the stock-size uniform sets was scheduled 
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to commence 45 days after date of the purchase order at the rate of 
100 sets per month until completed. In addition, the invitation pro- 
vided that in consideration for the guarantee of the District to 
purchase all of its uniform requirements from the contractor, the 
contractor was required to enter his order with the mill supplier for the 
necessary piece goods within 10 working days after receipt of award 
of the contract. It is reported that this requirement was inserted in 
the invitation “to assure availability of material and prevent delay 
in delivery of the finished uniforms.” 

The report states that it was the intention of the cognizant con- 
tracting officials to complete the anticipated award action by Octo- 
ber 1, 1968, to allow the contractor sufficient leadtime to procure the 
piece goods from the mill so that the material would be in his 
possession at the time the contract went into effect on January 1, 
1969. We note in this respect that the invitation provided on page 1 
that the term of the contract would be from January 1, 1969, through 
December 31, 1969. We are advised that while it is true that 120 days 
is usually required for delivery of the piece goods to the contractor, 
the procurement office intended to insist upon a high level of per- 
formance from both parties (contractor and mill) so that under the 
very best of conditions the piece goods would be available for produc- 


tion operations within 90 days after award of contract. 

Bids were opened on September 24, 1968, and it appears that the 
low and second low aggregate bids were received from, respectively, 
Lavigne and Howard. However, by letter dated September 20, 1968, 
attached to its bid, Lavigne advised the procurement officer that : 


The paragraph entitled “ORDERING PERIOD FOR—STOCK SIZES” indicates 
that an order covering Uniform requirements and stock sizes will be placed soon 
after January 1, 1969, while the paragraph entitled “TIME OF DELIVERY 
ESSENTIAL” indicates that stock size items must be delivered 45 calendar days 
from date of purchase order. It should be noted that our “promise to meet this 
delivery requirement must be made contingent on the availability of the specified 
piece goods at the Mill at the time the January 1969 order is placed.” The reason 
for this qualification is due to the fact that Stillwater Mills indicates that they 
will require four months after receipt of order for delivery of the necessary piece 
goods and while there “is a possibility” that we can better this delivery we 
cannot commit for less than four months. 


Since there is only one Mill able to deliver this fabric there is no alternate source 
of supply with better delivery. While we will have no trouble whatsoever in meet- 
ing the Contractual delivery requirement of course this cannot be done unless 
the sole source Mill has the goods available for immediate shipment at the time 
your initial order is placed. 

In view of the above-quoted statements, the contracting officer deter- 
mined that Lavigne’s bid contained a material qualification to the 
specified delivery schedule and was therefore nonresponsive. In this 
respect, article 12 of the Instructions to Bidders provided that “The 
contract will be awarded to the lowest responsible bidder complying 
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with all the provisions of the Invitation * * *.” [Italic supplied.] The 
contract was awarded to Howard on October 4, 1968, as the lowest 
responsive, responsible bidder. 

By letter dated October 8, 1968, the attorney for Lavigne protested 
the rejection of its bid on the ground that since all of the responding 
bidders were limited by the specifications to procure the necessary 
50-50 percent wool and dacron piece goods from the same source which 
had refused to promise delivery within 4 months, the qualification 
in Lavigne’s bid did not render it nonresponsive. It is contended that 
the qualification was simply an honest statement of the facts as they 
existed. The attorney concludes, therefore, that the contract should 
have been awarded to Lavigne because that bidder offered the lowest 
price and, in effect, a delivery time no different than that offered by 
any other bidder. The attorney based his conclusion on the fact that 
timely delivery of the finished uniforms from all of the responding 
bidders would have been subject to the availability of the piece goods 
from a sole source supplier who had offered the identical terms to each 
bidder. 

However, we do not feel that the disposition of the protest 
necessitates consideration of the responsiveness of the Lavigne bid. 

On May 23, 1968, Howard was awarded a requirements-type con- 
tract under invitation for bids 84-087-8-0392-EM. Items 1 through 


14A of that contract called for the supply of the identical items 
awarded under the later October 4 contract from the date of award 
until December 31, 1968. Certain provisions of the earlier May 23 
contract which are pertinent here are as follows: 


QUANTITIES, GUARANTEED MINIMUM: For Items 1 thru 14-A ONLY. The 
District agrees that it will purchase all its requirements for the above items from 
the contractor. Quantities shown following each item are the best estimates 
available and the District will commit itself to purchase at least 75% of the 
estimated quantities shown. 


The using agencies (Metropolitan Police and Fire Departments) will submit 
purchase orders under this contract as follows: 


A. The bulk of the requirement for WINTER uniforms will be ordered on or 
before June 1, 1968 for delivery no later than 120 calendar days after date of 
order. 


B. The bulk of the requirements for SUMMER uniforms will be ordered on or 
before December 1, 1968 for delivery no later than 120 calendar days after date 
of order. 


QUANTITIES: The District agrees that it will purchase all its requirements of 
the articles or services included herein from the contractor. Contractor agrees to 
supply all such articles or services ordered by the District during the existence of 
this contract. The District does not commit itself to purchase any definite 
quantities under this contract. Quantities shown following each item are esti- 
mates only. 
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We are of the opinion that the legal import of the clauses quoted 
above, in the contract of May 23, clearly obligated the District to 
purchase all of the uniforms that it required during the term of that 
contract, ie, until December 31, 1968, from Howard, even though 
deliveries may be accomplished after December 31, 1968. In this 
respect, the contract provided that the bulk of orders for summer 
uniforms would be issued as late as December 1, 1968, with delivery 


120 days thereafter. 

The record indicates that the procuring officials were aware of the 
District’s continuing obligation under the May 23 contract. However, 
they chose to ignore that obligation by characterizing the October 4 
contract as one for the purchase of uniform requirements during the 
calendar year 1969. This choice was effected by the issuance of the 
September 11, 1968, invitation and by the award made thereunder. In 
our opinion, the September invitation and award thereunder consti- 
tuted a technical breach of the earlier May 23 requirements contract. 

The May 23 contract, as stated above, clearly required the purchase 
by the District from Howard of all of its uniform requirements which 
may arise during the period May 23 to December 31, 1968. The require- 
ments, covered by the October 4 contract ostensibly for calendar year 
1969, arose in fact during the effective period of the May 23 contract. 
Hence, the award of the October 4 contract was clearly in derogation 
of the terms and conditions of the prior contract. 

However, by fortuitous circumstances, Howard was awarded the 
October 4 contract, and it cannot now reasonably be said that Howard 
could object to the technical breach of its prior contract since it suffered 
no injury by virtue of the breach. Conversely, had the October 4 con- 
tract been awarded to any other bidder, we are of the opinion that the 
May 28 contract would have been breached with attendant legal liabil- 
ities. In this regard, your attention is invited to the decision of the 
Court of Claims in First Suburban Water Utility District v. United 
States, 129 Ot. Cl. 8, wherein the court discussed the meaning of the 
word “requirement” as used in contracts of this nature. Quoting from 
the headnote, the court held there, as follows: 


Where the plaintiff, in 1942, entered into a contract with the Government to 
supply water to a Government installation near Nashville, Tenn., it is held that 
plaintiff is entitled to recover in its suit for profits lost by reason of the fact 
that during the period that the contract was in effect, the Government did not take 
from the plaintiff all of the water which was used, as the plaintiff claims the 
Government was obligated to do, but took most of its water for the project from 


another supplier. 

The record shows that Howard has, in good faith, in response to 
urgings by the contracting officials, undertaken substantial obligations 
to insure the timely performance of the October 4 contract under an 
admittedly tight delivery schedule. Since Howard was already obli- 
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gated to supply the requirements for uniforms to be delivered in early 
1969, under the May 23 contract, no useful purpose would be served by 
canceling the October 4 contract. However, we recommend that a 
thorough review of the actions of the procurement office in this instance 
be undertaken with a view to precluding a recurrence of the 
circumstances giving rise to Lavigne’s protest. 


[ B-164883 J 


Leases—Repairs and Improvements—Lessor’s Liability 


The lessor of facilities occupied as a post office obligated to repaint the interior 
of the building under the “good repair” provision of the lease, upon the lessor’s 
refusal to assume the responsibility, the Post Office Department properly pro- 
ceeded to have the painting performed under contract and under its common law 
right of set-off to withhold the cost from the rental payments due. The action of 
the Department not having been based on a finding that the premises were 
— for use,” the remedy to the Government was not the termination of the 
ease. 


To the Baldwin Brothers, Inc., November 6, 1968: 


Further reference is made to your letter of July 15, 1968, claiming 
the sum of $750 withheld from rental payments due you under a lease 
agreement covering the South Erie Station of the Erie, Pennsylvania, 
Post Office. 

It is reported that the lease dated April 30, 1959, was executed by 
the Post Office Department and J. Robert Baldwin, Ruth D. Baldwin, 
Arthur W. Baldwin, and Nancy F. Baldwin as lessors. The lease pro- 
vided that the Department would lease certain premises situated in 
Erie, Pennsylvania, and owned by the lessors, for a period of 10 years 
at an annual rental of $9,600. The lease further provided for six 5-year 
renewals at the option of the Government at rentals ranging from 
$9,200 to $8,200 per annum. 

By letter of May 9, 1966, you were informed by the postmaster of 
the leased facility that you were required under paragraph 7 of the 
lease to paint the interior of the post office. You took exception to this 
requirement in your letter of May 10, 1966, to the postmaster. There- 
after, by certified letter dated July 27, 1967, the Chief, Real Estate 
Branch, Philadelphia, advised you again of your responsibility under 
paragraph 7 of the lease to paint the interior walls of the leased 
premises and you were given 15 days to comply with the departmental 
demand. When you did not comply with this demand, and in accord- 
ance with the advice given in the July 27 letter, a contract for the 
painting was awarded pursuant to competitive advertising to a third 
party in the amount of $750. The Department deducted the cost of the 
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third-party painting contract from rental payments due you under 
the lease, whereupon you filed a claim for refund with our Office. 

It is your belief that since the lease does not specifically provide 
that the painting of the interior of the premises is an obligation of 
the lessor, the Department may not require such work to be performed 
as part of the lessor’s obligation to maintain the premises. In support 
of your position, you note that at the time the lease was negotiated the 
parties did not specifically bargain that interior painting was to be 
the responsibility of the lessor. You further state that at the time of 
lease negotiations it was not the policy of the Department to redecorate 
post offices at 5-year intervals. Finally, you believe that even if you 
had breached your obligation under paragraph 7 of the lease, the only 
remedy available to the Department was a right to terminate the lease 
under paragraph 10(c) of the lease. 

The Post Office Department has reported that, at the time of the 
lease negotiations, the parties did not specifically direct their dis- 
cussions to the subject of painting, presumably because the Depart- 
ment has, as a matter of policy, always treated painting as the lessor’s 
responsibility as part of his obligation to maintain the leased premises. 
It is further reported, with respect to the 5-year interval for painting, 
that the Department usually requires interior painting when the 
facilities show a need for repainting. While under normal wear and 
tear repainting is usually needed every 5 years, in the present case 
demand was not made upon you for interior maintenance painting 
until some 7 years after execution of the lease. However, the paramount 
question is whether you were obligated under the lease to paint the 
interior of the premises at your expense in order to maintain the 
tenantable condition of the premises. 

Paragraph 7 of the lease provides as follows: 

The Lessor shall, unless herein specified to the contrary maintain the demised 
premises, including the building and any and all equipment, and appurtenances, 
whether severable or non-severable, furnished by the Lessor under this lease in 
good repair and tenantable condition, except in case of damage arising from the 
act or the negligence of the Government’s agents or employees. For the purposes 
of so maintaining said premises and property, the Lessor may at reasonable 
times enter and inspect the same and make any necessary repairs thereto. 

In treating interior repainting as a lessor responsibility under the 
“good repair” language of paragraph 7, the Department relied on a 
decision of our Office which held that the word “repair” as used here 
in paragraph 7 includes the painting of the interior of the premises. 
See 21 Comp. Gen. 90. That cited decision also held that a lessor’s 
obligation to maintain the premises in “good repair and tenantable 
condition” embraces acts of repair to prevent a decline in the condi- 
tion of the premises, including necessary painting. Also, see 22 Comp. 
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Gen. 454. We believe that the rationale of the cited decisions requires 
the disallowance of your claim. 

Concerning your view that termination of the lease if the premises 
become unfit for use for the purposes leased, in accordance with para- 
graph 10(c), was the only remedy available to the Government when 
you refused to paint the premises, the Department has advised that its 
actions were not based on a finding that the premises were “unfit for 
use.” Rather, such actions were based on your failure to perform your 
maintenance obligations under paragraph 7 of the lease. Since paint- 
ing was one of the lessor’s repair obligations under the lease, the com- 
mon law right of setoff was available to the Department to recover 
the costs of repainting. See United Post Offices Corporation v. United 
States, 80 Ct. Cl. 785; 15 Comp. Gen. 1064. 

Accordingly, your claim must be disallowed. 


[ B-165292 J 


Bidders—Qualifications—Experience—Responsibility v. Respon- 
siveness 


The experience requirements clause in an invitation for a multi-year procurement 
of diesel-engine generator units for 18 power plants for the Sentinel System that 
specified the overall capabilities and reliability that must be attained by any 
unit offered by a bidder is considered as going to the responsiveness of the bid and 
not the responsibility of the bidder in view of the critical nature of the procure- 
ment and the express language of the experience requirements coupled with the 
cautionary notice that the experience data must be submitted with the bid. There- 
fore, the rejection of the low bid for failure to submit the required operating 
experience of units offered before bid opening time was proper, for to accept 
such information after bids were opened would be prejudicial to other bidders. 


To the De Laval Turbine, Incorporated, November 6, 1968: 


We refer to your letter of September 19, 1968, and subsequent cor- 
respondence from your attorneys, protesting against the proposed re- 
jection of your bid by the Corps of Engineers under solicitation DA 
CA 87-68-B-0001. 

The factual background giving rise to your protest may be sum- 
marized as follows: 

On June 1, 1968, the Corps of Engineers issued solicitation No. 
DACA 87-68-B-0001. The formal advertisement solicited bids for a 
multi-year procurement of diesel-engine generator units for 13 power 
plants for the Sentinel System. These 13 power plants consist of 6 
MSR plants, 4160-volt standby (Schedule I); 6 PAR plants, 13800- 
volt continuous; and 1 MSR 4160-volt continuous plant (Schedule IT). 
The total of 18 plants was covered by Schedule III. Bids were solicited 
on an f.o.b. origin and/or destination basis, 
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The solicitation specified that bids would be evaluated as follows: 
BID EVALUATION 


(a) Bids will be evaluated on the basis of the quantity to be awarded exclu- 
sive of the Option Quantity and those life cycle costs as computed herein and 
listed on the applicable Evaluation Summation Sheet pages 31 through 36 of the 
schedule. 

(b) Award(s) shall be made on the basis of the lowest cost to the Government 
except that no more than two awards will be made, one award for Schedule I 
and one award for Schedule II, which comprise the total Government requirement 
or a single award for Schedule III which comprises the total Government require- 
ment. For a bid to be responsive, a bidder must submit a bid for all items of a par- 
ticular award. 


The solicitation set forth the following 10-year life-cycle costs 
which were to be included in the evaluation of bids: (A) fuel con- 
sumption costs; and (B) construction factors consisting of: (1) en- 
gine generator installation costs, (2) module cooling system costs, (3) 
power plant cooling system costs, (4) combustion air and engine 
exhaust system costs, (5) electrical costs, (6) engine foundation 
costs, (7) space requirements costs, and (8) gaseous fuels system costs. 
Bidders were required to submit the life-cycle costs on the generator 
units offered by them by computing such costs in accordance with 
formulas set forth in the schedule of the solicitation. In addition, the 
solicitation provided that the fuel consumption and construction fac- 
tor costs submitted by bidders were to be guaranteed values and pro- 
vided for rebates to the Government in the event that verified values 
disagreed with the corresponding values furnished by the contractor 
in his bid. 

In a Determination and Findings (D & F) of September 18, 1968, 
the contracting officer sets forth the various considerations which 
entered into the drafting of the solicitation provisions. He states that 
in an effort to create a broad competitive base, the solicitation docu- 
ments included provisions which would permit diesel-engine generator 
units with ratings from 1500KW to 4000KW allowing bidders to select 
a unit that would fulfill the performance requirements of the solicita- 
tion. The arrangement of units to meet a series of operating conditions 
was left to the discretion of the bidder for the purpose of allowing 
bidders to select, from among their various standard type engines, the 
specific engine which could best fulfill the requirements of the solici- 
tation. In this connection, the contracting officer states, the specifica- 
tions require a high overall availability and reliability of the diesel- 
engine generator units, and the demands of the system are such that 
the overload capabilities of any and all engines might be called upon 
in any of the operating modes outlined for the plants. Thus, it is ex- 
plained, the Government did not specify the size of the units or the 
number of the units, but it did specify certain overall capabilities 
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which must be attained by any unit offered by the bidder, and it was 
the bidder’s prerogative to select his particular engine giving complete 
and full consideration to the total specification requirements. The con- 
tracting officer’s D & F continues: 


* * * Sections 9 through 19 of the Technical Provisions outline the necessary 
requirements for 110% overload capability. The usual diesel-engine generator 
units which are selected for a conventional commercial power plant have the 
110% overload requirement for 2 hours out of every 24. This is an established 
Diesel-Engine Manufacturer’s Association requirement. This solicitation indi- 
cated, throughout, the Government’s need to take fullest advantage of this over- 
load capability in order to attain the requisite availability and reliability. 

10. In addition to above-cited requirement for overload capability, the Tech- 
nical Provisions specify certain transient performance requirements; these are 
requirements for performance under weapons effects and steady state regulations, 
which are much higher than conventional requirements. Therefore, the selec- 
tion of a unit on the part of the bidder which would have reserve capacity and 
not be sized to the peak of its conventional capability must be expected. 

11. The degree of reliability required and needed by the Government cannot 
be overemphasized. The Government clearly indicated that any equipment fur- 
nished under any resultant contract must supply sufficient uninterrupted power 
to a weapon system which must perform infallibly under attack conditions. To 
assure that the equipment obtained would operate under any condition antici- 
pated, the Government required that only proven equipment would be acceptable. 
One example of the need of this assurance was the experience requirement of the 
specification wherein the equipment offered must have satisfactorily performed 
for a minimum of 8000 hours under minimum stated requirements, (Section 9, 
Technical Provisions.) 


Seven bids were received in response to the solicitation and were opened as 
scheduled on July 30, 1968. The abstract of bids shows the prices of the three low 
bidders on schedule I11(B), f.o.b. origin, as follows: 


De Laval Cooper- 
Turbine, Bessemer Nordberg 
Inc. Company Mfg. Co. 

Total Base Bid $ 30, 949,242 $ 25,780,791  $ 29, 651, 087 
how (less 2 percent (less 5 percent 

discount discount 

20 days) 20 days) 
Fuel Consumption $ 40, 986,416 $ 44,292,401 $ 41, 830, 126 
Construction Factors 


(1) Engine-Generator Instal- 


lation Cost 1, 069, 811 1, 128, 999 


930, 534 
(2) Module Cooling System 


2, 591, 226 
9, 442, 443 


5, 770, 194 
12, 268, 000 
300, 840 
18, 766, 620 
585, 000 


3, 015, 000 


$116, 117, 047 $116,288, 306 $119, 121, 070 


When De Laval’s discount (2 percent—20 days) on its base bid is considered its 
bid is lower than Cooper-Bessemer’s by the sum of $790,243.90, 


ost 2, 206, 015 2, 215, 750 
Power Plant Cooling 

System Cost 7, 432, 780 8, 545, 998 
Combustion Air & Engine 

Exhaust System Cost 4, 874, 323 4, 913, 257 
Electrical Cost 12, 268, 000 12, 268, 000 
Engine Foundation Cost 182, 105 592, 280 
Space-Foundation Cost 18, 578, 355 18, 980, 830 

aseous Fuel System Cost 585, 000 585, 000 
Standardization Factor— 

Deduction $ 3,015,000 $ 3,015, 000 


RR PRARRHR FH HF HK 


369-587 O - 70 - 21 
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In his D & F of September 18, 1968, the contracting officer deter- 
mined that De Laval’s bid was nonresponsive to the requirements 
set forth in the solicitation, The following deficiencies in De Laval’s 
bid were cited by him as requiring a determination of nonresponsive- 
ness ; 


a. The units offered do not meet the minimum requirements of the specifica- 
tions. There is no assurance of qualifying experience that the 12-cylinder engine 
offered can perform satisfactorily at approximately 3000KW and 3300KW. The 
bidder did not certify two engines as having met experience requirements. * * * 

b. The bidder did not provide an accurate total weight for each engine- 
generator unit, so that the Government did not have the opportunity to properly 
evaluate installation cost factors. * * * 

ec. The bidder did not furnish required computations with his bid, which were 
essential for the Government to verify the bid to permit continuation of valid 
design and to insure that interests of other bidders were not prejudiced. * * * 

d. The bidder did not use an adequate foundation design, which was prejudicial 
to other bidders in the life cycle cost evaluations, * * * 

e. The percent of load-on-generator values expressed in column f on pages 
27, 28, 29, and 30 of the schedules was in error, which affected determination 
of low bidder and subsequent rebates, and was prejudicial to other bidders. * * * 

f. The guaranteed maximum shipping weights and dimensions were incom- 
plete and inaccurate, and, therefore, prejudicial to other bidders. * * * 

g. The total fuel consumption is questionable and examination has revealed 
possible discrepancies which, if corrected, could influence the position of low 
bidder and, if not corrected, would be prejudicial to other bidders * * *. 


The pertinent provisions of the bid solicitation relating to the first 
ground cited by the contracting officer above are set forth in para- 
graph Al of Appendix A and paragraph 9 of the Technical Pro- 
visions. Paragraph Al of Appendix A reads, in part, as follows: 


Al INFORMATION TO BE SUBMITTED WITH BID FOR EACH BID 
SCHEDULE. 


Al1.1 General; The information specified herein shall be furnished by each bidder 
as a part of his bid for each type of generating service and shall be for the 
specific items of equipment included in the bid. 


A1.2 A list of installations of the same model engine showing location, altitude, 
rated brake horsepower, brake mean effective pressure, rotative speed, and 
service application shall be provided. Operating time history in hours shall be 
included. At least two engines shall be specifically designated and certified as 
having fulfilled the operating experience requirement of paragraph entitled 
“ENGINES” of the TECHNICAL PROVISIONS. 


Paragraph 9 of the Technical Provisions as revised to its present 
form by amendment No. 5 reads, in part, as follows: 


9. ENGINDS 
s * * * * * * 


9.2 Baperience: Bach of two diesel engines of the same model for each type 
of plant specified herein and operating at the same or higher speed, brake mean 
effective pressure (bmep) the equipment proposed hereunder, shall have 
performed satisfactorily in an installation independent of the contractor’s fa- 
cilities for a minimum of 8000 hours of actual operation. This operating experi- 
ence shall have been accumulated within a consecutive period of 2 years as 
of the date of bid opening. Engines offered for “semi-standby” plants shall have 
accumulated this operating experience in independent electrical generating, oil 
or gas pipeline, locomotive or marine application. Engines offered for “con- 
tinuous” plants shall have accumulated this operating experience in independent 
electrical generating or ofl or gas pipeline applications. Changes in the number 
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of cylinders, cylinder configuration, bore, stroke, and model will not be ac- 
ceptable. Changes in auxiliaries and attachments on the engines, such as 
governors, pumps, and filters will be acceptable provided such devices meet the 
detailed requirements of this specification. 

9.8 Rating: The engines cited as meeting the operating experience require- 
ments shall be the same model, shall have operated at or above the same rating, 
speed, brake mean effective pressure, and shall have the same cylinder con- 
figuration as the units proposed hereunder. However, the bmep to establish a 
higher horsepower per cylinder rating of an engine with a greater number of 
cylinders may be used to establish the rating of an engine with fewer cylinders 
of the same basic model, provided that both engines meet all other operating 
experience requirements cited in the above paragraph and have the same bore, 
stroke, speed and cylinder configuration. 

9.4 Performance: The engine shall be suitable for driving the generator spec- 
ified herein, shall be rated for continuous duty, and shall be capable of a con- 
tinuous 2-hour overload of 10 percent, not to exceed a total of 2 hours out of any 
24 consecutive hours of operation at the sites specified herein. The engine shall 
operate under such service without excessive smoke, overheating, or suffering 
mechanical damage when driving the generator under the specified conditions. 
The engine shall have a standard published net available continuous rating 
which, when corrected for specified operating conditions, shall not be less than 
that required to drive the generator at 100 percent of full load. Each engine 
shall be equipped with a governor to regulate engine and transient response as 
required in these specifications. The Contractor shall certify that no critical 
torsional vibrations will occur within the range of 10 percent above or below 
synchronous speed. In addition, torsional vibration stress shall be limited to 
5000 psi within the range of 10 percent above or below synchronous speed. 
An immersion heater system to maintain warm lubricating oil and jacket water 
and other devices, as necessary, shall be provided to permit an idle engine to 
start up and be ready to accept full load within one minute without harmful 
effects. The engine-generator shall be capable of producing the specified power 
quantity and quality when subjected to a negative pressure during nuclear 
attack. The negative pressure will be that specified in Appendix B, classified 
SECRET, which forms a part of this specification. 

9.5 Fuels: The engine shall develop the required power output when operat- 
ing on the specified grade of diesel fuel conforming to Federal Specification 
VV-F-800. Engines with the additional capacity of dual-fuel operation may be 
offered for the sites where gas is available, provided they meet all specified 
performance requirements. Provision of this capability shall in no way impair 
operation of the unit as an oil-diesel. These units shall have demonstrated suc- 
cessful dual-fuel performance in an installation independent of the contractor’s 
facilities; however, the experience required by paragraph 9.2 may be accumu- 
lated using either oil or dual fuel. When fuel gas supply pressure is suddenly 
lost, or upon a control signal, the engine shall automatically switch to oil fuel 
while maintaining specified performance. Operation during engine start-up 
normal shut down, and during nuclear weapons effects will be on fuel oil only. 


In response to paragraph Al of Appendix A De Laval cited two 
16-cylinder and two 12-cylinder engines as meeting the operating ex- 
perience requirements of paragraph 9 of the Technical Provisions. 
The contracting officer states that the two 12-cylinder engines cited 
did not have experience at a rated horsepower sufficient to meet the 
loading proposed by the bidder. The contracting officer further states 
that under the assumption it was the bidder’s intent to apply a cylinder 
rating gained through experience on a 16-cylinder engine to a 12- 
cylinder application (which was permitted by amendment No. 5 to the 
IFB) the Government proceeded to determine if the 16-cylinder en- 
gines selected and offered by De Laval had met the experience 
requirements. 





296 DECISIONS OF THE COMPTROLLER GENERAL [48 


The two 16-cylinder engines cited by De Laval were located at the 
Glencoe, Minnesota, Municipal Power Plant and at the Carrollton, 
Missouri, Municipal Power Plant. According to the contracting of- 
ficer an investigation showed that the 16-cylinder engine installed 
at Glencoe, Minnesota, was not installed at a rating of 5720 brake 
horsepower (bhp) and 165 pounds per square inch (psi) brake mean 
effective pressure (bmep) as indicated in the bid, but at a rating of 
5540 bhp and a bmep of 159.7 psi. The engine operated at this rating 
from November 20, 1966, until a new rating was applied in October 
1967 at which time the unit was uprated to 5720 bhp and 165 bmep. 
Operating hours since the new rating, it is stated, are only 5723. This, 
according to the contracting officer, “does not meet the specification 
requirement for a minimum of 8000 hours of actual operation in a 2- 
year period at or above the same rating, speed, or bmep of unit offered 
in the bid.” 

A similar investigation was made by the Corps of the 16-cylinder 
engine cited for experience at Carrollton, Missouri. It is reported that 
this unit was found to have been installed at a rating of 5577 bhp 
and bmep of 160.8 rather than a rating of 5720 bhp and 165 bmep as 
was indicated for experience by the bidder. This unit was first oper- 
ated in July 1966 and a new rating sheet was provided in October 
1967 which upgraded the rating to 5720 bhp and 165 bmep. Since that 
time the engine has operated only 5735 hours at the new rating and, 
therefore, does not, in the opinion of the contracting officer, meet the 
8000-hour experience requirement. The contracting officer also states 
that the unit at Carrollton is not operated over 83500KW, which is 87 
percent of the rating. Accordingly, he concludes, it is kept at bmep’s 
less than those necessary to obtain the horsepower per cylinder rating 
needed to qualify the 12-cylinder engine output. The contracting of- 
ficer’s D & F continues on this point as follows: 

e. Checks were made to determine if the originally installed rating of the above 
engines were high enough to give a bmep and cylinder rating which could be 
used to qualify the 12-cylinder engine. Both of the 16-cylinder engines had suf- 
ficient operating hours to qualify at the installed rating. Calculations showed that 
bmep of approximately 158 psi was required to meet the load on the engine 
selected by the bidder. The installed ratings of the engines indicated for experi- 
ence have a calculated bmep of 159.7 psi and 160.8 psi which would allow them 
to qualify. However, careful check of the loadings at which these units werc 


routinely operated resulted in operating experience at bmeps considerably Icss 
than the required 158. [Italic supplied. ] 


* * * * + * * 


h. The crucial point of concern here has to do with the ability to apply performance 
on a large engine (16-cylinder) and thus permit the uprating of a similar but 
smaller engine (12-cylinder). In this case * * * [De Laval] apparently intended 
that its 16-cylinder engines, full load rated at 4100KW, be applied to raise the 
full load rating on the 12-cylinder engines to approximately 3000KW and 3300 
KW. It cannot be attested, based on the information available, that these 12-cyl- 
inder engines could be expected to satisfactorily perform at increased rating of 
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approximately 3000KW and 3300KW since neither of the 16-cylinder engines 
indicated in the bid has any operating time at loads of over 3800KW except for 
very brief tests and demonstrations. To satisfactorily qualify the 12-cylinder 
engine at a 3000KW load, it would be necessary for the 16-cylinder engine to 
have appreciable operating time at 4000KW. [Italic supplied.] 

After bid opening, De Laval submitted to the Corps of Engineers 
additional material concerning the operating experience of another 
of its engines installed at Indianola, Iowa. The Corps believes that the 
operating experience of the Indianola engine can not be accepted be- 
cause it is of the opinion that the experience requirements of para- 
graph 9 go to the question of responsiveness of the bid and not the 
responsibility of the bidder. This presents a threshold question con- 
cerning the legal nature of the experience requirements clause. 

While we have held (39 Comp. Gen. 173) that experience require- 
ments relating to a bidder’s responsibility should not be given the 
effect of transforming a purely factual question of bidder responsi- 
bility into a legal question of bid responsiveness, we do not believe 
that paragraph 9 does that here. The Corps points out, and we think 
correctly, that in our previous decisions which have held that failure 
to meet experience requirements clauses are questions of responsibility 
the clauses involved in those cases were directed primarily at the ex- 
perience of the contractor and not the performance history of the item 
being purchased. For example, see 45 Comp. Gen. 4; 43 id. 275; 41 éd. 
737 and 39 id. 173. Conversely, compare B—149566, October 30, 1962. 
In the instant case, however, the language contained in paragraphs 
9.2 and 9.3 is directed entirely to the past operating experience of the 
engines being offered. Because the high degree of reliability required 
for the power source for the Sentinel program is much more critical 
than similar requirements under other circumstances, the Corps con- 
tends that the particular experience requirements contained in the 
subject invitation for bids deserves special consideration. It is reported 
that in view of the critical nature of the item being procured the Corps’ 
primary concern was to obtain an item of proven reliability and thus 
the clauses in question are concerned with the reliability of the item 
offered rather than the capability of the manufacturer. 

It should be noted that bidders were cautioned (page 43 of the 
schedule), that the “information required on Pages A-1 and A-2 of 
Appendix A must be submitted with the bid” and that “Failure to do 
this may be reason for determining bid to be nonresponsive.” We think 
that the critical nature of this procurement and the express language 
of the experience requirements coupled with the cautionary notice that 
the experience data must be submitted with the bid, supports the Corps’ 
position that the experience requirements are concerned with the relia- 
bility of the item offered and thus goes to the responsiveness of the bid 
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and not the responsibility of the bidder. Accordingly, the Corps’ re- 
fusal to accept operating experience data after bid opening was proper 
under the rules governing forma] advertising. Had the Corps accepted 
such data the interests of all other bidders would have been prejudiced. 

The central issue in this case is an interpretive one, i.e., precisely 
what does paragraph 9 require bidders to demonstrate in regard to 
kind and amount of operating experience? Paragraph 9.2 entitled 
“Feperience” states, in pertinent part, that the two diesel engines 
“specified herein and operating at the same or higher speed brake mean 
effective pressure (bmep) as the equipment proposed hereunder, shall 
have performed satisfactorily in an installation independent of the 
contractor’s facilities for a minimum of 8000 hours of actual opera- 
tion.” [Italic supplied.] Paragraph 9.3 entitled “Rating” states, in 
pertinent part, that “The engines cited as meeting the operating experi- 
ence requirements shall be the same model, shall have operated at or 
above the same rating, speed, brake mean effective pressure, and shall 
have the same cylinder configuration as the units proposed hereunder.” 
[ Italic supplied. ] 

De Laval contends essentially that “satisfactory performance” under 
paragraphs 9.2 and 9.3 consists of demonstrating that the units cited 
for experience have operated satisfactorily in the environment where 
they are located. On the other hand, in its report to us of October 30, 
1968, the Corps takes the position that, while 9.2 does not require that 
the cited engines must have operated for 8000 hours at or above the 
rating proposed, it is necessary that some appreciable amount of the 
operation be at loads equal to or higher than the proposed rating. It 
is also necessary, in the Corps’ opinion that the operation at the higher 
loads be for sustained periods, rather than for momentary peaks or for 
periods of 1 or 2 hours. De Laval counters with the observation that 
nothing in paragraph 9.2 or 9.3 specifies that such operation at the 
equivalent rating or bmep be for “some appreciable amount” or “sus- 
tained periods.” 

De Laval states that its engines at Glencoe and Carrollton offered 
for experience have regularly operated at and above 156 bmep and 
8918KW on an average of two or three times a week for average pe- 
riods of several minutes. Such operation on these 16-cylinder engines, 
it is stated, is the equivalent experience of 156 bmep and 2944KW 
(plus 10 percent overload) of the 12-cylinder engines to be built. As 


an alternative argument, De Laval coniends that even if paragraphs 
9.2 and 9.3 could reasonably be interpreted to require a showing of 
operation over and above that shown by the “surge” experience at 
Glencoe and Carrollton, there can be no doubt that certain acceptance 
test data of the engines at Glencoe and Carrollton would fully comply 
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with any reasonable requirement for “some appreciable amount of 
operation” for “sustained periods” of time. It should be noted that 
the Corps does not dispute De Laval’s assertions regarding the “surge” 
experiences at Glencoe or the “acceptance test” experience at Carroll- 
ton. The Corps’ position is that such surge and acceptance test experi- 
ence is simply inadequate to meet the requirements of 9.2 and 9.3. 

In its report of October 30, 1968, the Corps explains why operations 
at peak load under test conditions and for short periods of time 
(surges) are not considered sufficient to meet the requirement of 9.2 
that the engines cited for experience must have operated at or above 
the bmep of the equipment proposed. The Corps states : 


2. The engines cited in the IFB were manufactured in accordance with DEMA 
standards, which require that the engine be capable of producing 110% of its 
rated load for two hours out of each 24 hour period, with safe operating temper- 
atures. In addition, the engine-generator unit must be capable of taking higher 
momentary overloads. Such overloads can be accommodated if their duration 
is short so that pressures and temperatures inside the engine do not increase 
beyond acceptable values. Conversely, if the ability of a diesel engine to operate 
satisfactorily at a given load is to be demonstrated, the engine must be run at 
the given load condition long enough to stabilize pressures and temperatures at 
their appropriate values. Also, maintaining a load for a period of two hours 
does not demonstrate that the engine would be capable of carrying that load on 
a continuous basis. 

3. Diesel engine-generator units are normally tested at their rated and overload 
conditions during factory and acceptance tests. During these tests, the manu- 
facturer’s personnel either direct the tests or are on hand to make necessary 
adjustments to the unit. The test conditions are such that the test unit is isolated 
from the normal operational loads of the power plant so that the test loads can 
be maintained. For these reasons, we cannot accept test operations as typical 
of normal operation for the purpose of obtaining experience. 


4. We have carefully examined the actual operating records of the two 16-cylinder 
engines cited in the De Laval bid. The momentary load increases mentioned 
by the operators at the Carrollton, Mo. plant last only several minutes at the 
most and are not recorded on the log sheets. We find no record of the 16-cylinder 
units operating for any substantial period of time at or above the BMEP neces- 
sary to justify the proposed 12-cylinder engine rating. 


The specific language used in paragraph 9.2 is not, in our opinion, 
a model of clarity. However, we believe that the Corps’ position 
regarding what 9.2 requires in terms of kind and extent of operating 
experience can reasonably be implied from the language used. 


While 9.2 does not state the specific amount of time which an engine 


must operate at or above the bmeps as the equipment proposed, it is 
obvious that 9.2 required some number of hours out of the 8,000 of 
actual operation. While it could be argued that the literal language of 
9.2 requires satisfactory operation at the same or higher bmeps for 
all 8,000 hours, apparently none of the bidders interpreted 9.2 that 
stringently, although one of them has since asserted that 9.2 could so 


be interpreted. The experience provisions of 9.2 were meant to serve 
a need which the Corps feels is critical—a showing that the bidder has 


two engines which have a proven reliability under actual operating con- 
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ditions. We are told that operation at high loads for momentary peaks 
(surges) or for periods of 1 or 2 hours is not long enough to stabilize 
pressures and temperatures at their appropriate values. This is ap- 
parently well understood and accepted by engineers knowledgeable on 
the subject. 

In regard to the experience at Glencoe, the number of hours prior to 
bid opening, other than those involving acceptance testing, at which 
the cited engine ran at a greater KW rating than the required 3,918, 
totals 20, as shown on your Appendix C of letter dated October 17, 
1968, to our Office. We think that 9.2 can reasonably be construed to 
require that the satisfactory operation specified must be demonstrated 
by performance at the stated level of bmeps for periods greater than 
the intermittent 20 hours recorded at Glencoe which is significantly 
less than 1 percent of the total 8,000-hour qualifying period. More- 
over, we think that 9.2 can reasonably be interpreted as requiring that 
the satisfactory operation must have been for sustained periods long 
enough to demonstrate that continuous performance at the same or 
higher bmeps as the engines to be furnished will not produce un- 
acceptable temperatures or pressures within the engine. While 9.2, as 
noted, does not set forth the specific number of hours needed to dem- 
onstrate the satisfactory experience in this regard, we think the 
Corps’ interpretation that 9.2 requires bidders to cite two engines which 
have had an appreciable amount of operation for sustained periods at 
bmeps equal or higher than the engines proposed is reasonable. The 
only other possible alternative interpretations of 9.2 would require 
a showing of 8,000 hours of engine operation at the same or higher 
bmep or a showing that the engines have operated satisfactorily in the 
environment where they are located whatever the load may have been 
in that environment; that is, zero hours if, in fact, the environment 
had no load sufficient to raise the bmeps to a level equal to or higher 
than the equipment proposed. Unless it can be concluded that 9.2 
was meant to serve no meaningful and useful purpose, neither of 
the above alternative interpretations is reasonable. We cannot so 
conclude. 

With respect to the question whether acceptance test operation is 
acceptable experience under 9.2 we believe that in addition to the 
reasons advanced by the Corps of Engineers, express language appear- 
ing in 9.2 excludes such experience. Specifically, 9.2 states that engines 
offered for “semi-standby” and for “continuous” plants “shall have 
accumulated this operating experience in, etc.” “Operating experience,” 
in our opinion, connotes experience that is gained from normal and 
actual operation rather than from test conditions. It could not be 
seriously argued that acceptance test hours may be counted for the 
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purpose of reaching the minimum of 8,000 hours of satisfactory opera- 
tion required by 9.2, and we see no basis for concluding that those 
same hours could be included in that portion of the 8,000 hours which 
are to be used to demonstrate that the engine has operated satisfactorily 
at the same or higher bmeps. 

On the basis of the foregoing considerations, we must conclude that 
the contracting officer’s determination that your bid is nonresponsive 
for failure to meet the experience provisions of paragraph 9.2 is correct. 
In view of this conclusion we need not, and do not, reach the other 
questions concerning your bid which were determined against you by 
the contracting officer. 


[ B-164159 J 


Military Personnel—Training Duty Station—Status for Benefits 
Entitlement 


Public Law 90-168 (37 U.S.C. 404(a) (4)) having as its purpose the payment of 
the extra expenses incurred during training periods by members of the uniformed 
services or National Guard members while away from home, the definition in 
paragraph M1150-10c of the Joint Travel Regulations implementing the act 
to the effect that the home or place from which a member of the Reserve compo- 
nents is called or ordered to active duty or active duty for training is the perma- 
nent duty station of the member has no effect in the determination of entitle 
ment, either to pay and allowances for the period of training duty or to 
reimbursement of the cost of travel to and from the training duty. 


Quarters Allowance—Entitlement—Training Duty Periods—Re- 
porting From Home 


A member of the Coast Guard Reserve who away from home to perform active 
duty training at an installation where Government quarters and messing facil- 
ities are not available, in addition to entitlement to the travel and transportation 
allowances provided by 37 U.S.C. 404(a) (2) and (3), may be credited under the 
authority of 37 U.S.C. 404(a) (4) with a basic allowance for quarters and per diem 
without reduction, the restriction in 37 U.S.C. 403(b) to the payment of a quarters 
allowance when a member is not entitled to basic pay having no application to a 
section 404(a) (4) entitlement, and paragraph M6001 of the Joint Travel Regu- 
lations not requiring a reduction in per diem while a reservist is entitled to 
quarters allowance. However, the basic allowance for subsistence prescribed 
by 37 U.S.C. 402(b) is not payable to an enlisted man receiving per diem and 
therefore subsisted at Government expense. 


To Hubert M. Anderson, United States Coast Guard, November 12, 
1968: 


Further reference is made to your letter of April 24, 1968, and en- 
closures, requesting a decision as to whether deduction of quarters 
allowance previously credited is required in effecting settlement of 
claims by members of the Coast Guard Reserve for travel and trans- 
portation allowances under the provisions of section 3 of Public Law 
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90-168 and implementing regulations. The claim of James R. Van- 
Brocklin, YN3,2028 168, USOGR, was submitted for our consideration. 

By orders dated January 23, 1968, VanBrocklin was directed, if 
found physically qualified, to proceed from his home, Traverse City, 
Michigan, and report at the U.S. Coast Guard Base, Detroit, Michigan, 
not later than February 18, 1968, for active duty for training not to 
exceed 13 days. You say that active duty for training was performed 
under these orders and that no Government quarters or messing facil- 
ities were available at the Coast Guard Base in Detroit. You also say 
that payment of active duty pay and allowances was made for the 
period February 18 to March 1, 1968, which included subsistence 
allowance at $2.57 per day and quarters allowance at $45 per month. 

On the claim voucher which you enclosed, it is proposed that the 
member be paid a per diem allowance and monetary allowance in lieu 
of transportation covering the indicated travel and duty, less credit 
for mileage and the quarters and subsistence allowances previously 
paid to him. Your doubt in the matter is as to the necessity in the 
circumstances involved for the deduction to cover the quarters allow- 
ance received. 

Section 3 of the act of December 1, 1967, Public Law 90-168, 81 Stat. 
521, amended section 404(a) of Title 37, United States Code, by adding 
clause (4) thereto to provide for payment, under regulations pre- 
scribed by the Secretaries concerned, of allowances to & member of a 
uniformed service “when away from home to perform duty, including 
duty by a member of the Army National Guard of the United States 
or the Air National Guard of the United States, as the case may be, 
in his status as a member of the National Guard.” 

Change 183 to chapter 6, part A, Joint Travel Regulations, imple- 
mented this law and provides the conditions under which these allow- 
ances are payable. Paragraph M1150-10c of the regulations was 
changed, Change 183, to provide that “the home or place from which 
a member of the reserve components is called (or ordered) to active 
duty (or active duty for training) is defined to be a permanent duty 
station.” Commandant Instruction 4600.4 amplified these provisions 
of the Joint Travel Regulations. 

Your question concerning the checkage of basic allowance for 
quarters previously credited the member during the period of active 
duty for training on the enclosed voucher is occasioned by a comparison 
of the provisions of paragraph M1150-10c of the Joint Travel Regu- 
lations, defining the permanent duty station of a reservist for the 
purposes of 37 U.S.C. 404(a) (4), with the provisions of section 401, 
part IV, of Executive Order No, 11157, dated June 22, 1964, issued 
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pursuant to section 403 of Title 37, United States Code. Subparagraph 
d of this section provides in part as follows: 

That is the case of members of the National Guard, the Air National Guard or 
reserve components of any of the uniformed services on active duty for training, 


the place where the training duty is being performed shall be deemed to be the 
permanent station of such members for the purposes of these regulations. 


Under this provision, the member is entitled to basic allowance for 
quarters if it can be considered that Detroit was the permanent station 
and Government quarters were not available or furnished incident to 
the duty at the Coast Guard Base in Detroit. However, paragraph 
M1150-10c of the regulations provides that the reservist’s home is the 
permanent station for travel allowance purposes in these cases and 
since per diem allowances are fixed at rates which include the cost of 
quarters, you say that recovery of quarters allowance previously 
received may be proper. 

In this regard, under the law as reflected by rule 10 of Table 3-2-3, 
Department of Defense Military Pay and Allowances Entitlements 
Manual, a member on temporary duty away from his permanent duty 
station is not entitled to the basic allowance for quarters unless he is 
receiving basic allowance for quarters at his permanent station. Since 
under the provisions of 37 U.S.C. 403 the basic allowance for quarters 
is authorized only while the member is entitled to basic pay and the 
reservists here concerned are not entitled to basic pay while at home, 
there would be no authority of law for payment of basic allowance 
for quarters to these reservists if the training station were viewed as 
a temporary duty station. 

Coast Guard reservists, you continue, perform active duty for train- 
ing at numerous activities throughout the continental United States 
where Government quarters and messing facilities are not available. 
To prevent overpayment of basic allowance for quarters to members 
without dependents at these activities when they are also entitled to a 
per diem allowance, the Commandant has issued instructions to 
withhold payment of quarters allowance pending our decision. 

On page 57 of H. Rept. No. 13, 90th Congress, to accompany H.R. 
2, which became Public Law 90-168, it is stated that section 104 of the 
bill, which became section 3 of the resulting act, is designed to provide 
the same entitlements to all military personnel in the matter of per 
diem eligibility when the circumstances are essentially the same. II- 
lustrating the disparity to be overcome, it is explained in the report 
that when National Guard members or members of a Reserve com- 
ponent attend a service school directly from their home and then 
return home after completion of the schooling, they are not entitled to 
per diem while at the school, whereas personnel on continuous active 
duty who are ordered to attend a course of instruction for 20 weeks 
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or less at a service school away from their permanent station are 
placed on temporary duty and are entitled to per diem while at the 
school. 

The report states that the guardsmen and reservists attending 
school directly from home are subject to the same additional expenses 
as are the members on continuous active duty, and for that reason per 
diem would be authorized by the proposed legislation. It was also 
stated that it was not considered appropriate that the reservists 
“should receive per diem for attendance at weekly drills or for duty 
in lieu of weekly drills or for the performance of their 2 weeks of 
annual active duty for training at a military installation where 
quarters and messing are, in fact, available.” 

On page 15 of S. Rept. No. 732, 90th Congress, also to accompany 
H.R. 2, it is stated that under existing law members of the Reserve 
components on active duty for training are not authorized per diem 
payments for the reason that such members are not considered away 
from their permanent stations within the meaning of existing law for 
the purpose of per diem payments. It is also stated that the proposed 
law would authorize the payment of per diem whenever the member 
is on training duty subject to regulations issued by the executive de- 
partment; and that the Department of Defense has indicated that 
payment of per diem while in a travel status would not be authorized 
during annual active duty training periods where Government quar- 
ters and messing were in fact available at a military installation. 

Under the provisions of 37 U.S.C. 404(a) (2) and (3) travel and 
transportation allowances have been and are authorized for the travel 
from home to the duty station and for the return travel to home for 
the members here concerned. These allowances are payable regardless 
of whether the members are performing the duty with or without pay. 
The need for reimbursing these members for the extra expenses which 
they incur because of their assigned duties does not arise until they 
report to the duty station and the legislative history establishes that 
it is this need which section 3 of Public Law 90-168, 37 U.S.C. 404(a) 
(4), is designed to meet. We find nothing in the law or its legislative 
history which shows any intent on the part of Congress that it should 
supersede or otherwise affect the authority to provide travel allowances 
under 37 U.S.C. 404(a) (2) and (3). 

Thus, the purpose and intent of section 3 of Public Law 90-168 is to 
permit the payment of per diem to reservists ordered from their homes 
for short periods (less than 20 weeks) of active duty training while at 
the training duty station in cases where per diem would be payable to 
members on continuous active duty ordered there from their permanent 
duty stations for the performance of temporary duty. The cited re- 
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ports indicate a view that the per diem should be denied at military 
installations where the training duty is directed only if Government 
quarters and mess are available, no suggestion appearing that it would 
not accrue there for other cause even though such installations would 
be the members’ permanent duty stations. 41 Comp. Gen. 726. 

It is our view, therefore, that the temporary duty status of members 
away from their permanent stations within the contemplation of 37 
U.S.C. 404(a) (1), purportedly made applicable to Reserve members 
by the permanent station definition in paragraph M1150-10c of the 
Joint Travel Regulations does not exist in the case of these reservists, 
but rather that 37 U.S.C. 404(a) (4) simply provides authority for the 
payment of per diem for the contemplated training duty periods at 
a permanent station away from the member’s home. Accordingly, in 
our opinion, the permanent station definition contained in paragraph 
M1150-10c of the Joint Travel Regulations is neither authorized nor 
required by the provisions of 37 U.S.C. 404(a) (4) and is of no effect 
in determining the member’s entitlement, either to pay and allowances 
for the period of his training duty, or to reimbursement of the cost of 
travel to and from the training duty station. 

In this case, since VanBrocklin was at his permanent station while 
at Detroit and was not assigned quarters, he is legally entitled to credit 
of the basic allowance for quarters for that period under the provisions 
of 37 U.S.C. 403(b). Also he is entitled to credit of per diem without 
reduction for that period, there being no provision in paragraph 
M6001 of the Joint Travel Regulations requiring a reduction of per 
diem for a reservist in these cases while the reservist is entitled to a 
basic allowance for quarters. 

Paragraph M6001 of the regulations provides for the payment of 
a monetary allowance in lieu of transportation plus per diem in these 
cases for the travel from home to training duty station and return, 
apparently upon a consideration that travel to a temporary rather than 
permanent duty station is involved. However, under the provisions of 
37 U.S.C. 404(a) (2) and (3) and 37 U.S.C. 404(d) the payment of a 
monetary allowance in lieu of transportation and per diem for travel 
from home to permanent station may be authorized. Since per diem is 
authorized at the training stations, even though permanent, and the 
payment of mileage in these cases could result in a duplicate payment 
of subsistence allowances due to per diem and mileage accruing on 
the same day (prohibited by the provisions of paragraph M4151 of 
the regulations), we do not believe these provisions of paragraph 
M6001 need be questioned. Accordingly, the proposed adjustment of 
the mileage item is proper. 
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The submitted voucher shows a deduction for the basic allowance 
for subsistence credited to VanBrocklin while he was on duty at De- 
troit. Since under the provisions of 37 U.S.C. 402(b) the basic allow- 
ance for subsistence is not authorized for enlisted members while being 
subsisted at Government expense and enlisted members in receipt of 
the subsistence portion of per diem long have been viewed as being 
subsisted at Government expense for the purpose of such provisions— 
see section 303(e), Executive Order No. 11157—deduction of the 
subsistence allowance credit is proper. 

The voucher is returned for payment in accordance with this 
decision. 


[ B-164639, B-164640 J 


Bids—Qualified—Descriptive Literature—Volunteered 


A bid on automotive infrared exhaust gas analysis systems which included 
unsolicited descriptive literature that did not conform to the specifications, but 
an accompanying letter considered part of the bid offered to meet the specifica- 
tions, is a responsive bid where the unsolicited nonresponsive descriptive liter- 
ature did not qualify the bid or affect the Government’s right to require 
conformity with the specifications. Absent a qualification in the bid, compliance 
with the specifications determinative on the basis of the product and not on 
the speculative interpretations of the unsolicited descriptive literature, the 
acceptance of a noise level in the systems as a minor deviation, correction of 
which would have a negligible effect on price was within the province of the 
contracting agency. 


Bids—Evaluation—Discount Provisions—Deviation From Terms 
of Invitation 


A bid specifying “All sales are payable Net 30 following date of invoice” in 
response to an invitation providing for the insertion of any desired discount 
in one or more of the blanks preceding the words “%10 calendar days,” “%20 
calendar days.” “%30 calendar days,” and “%—calendar days” is a responsive 
bid, the term meaning that the Government will not be allowed any discount and 
that payment is expected within 30 days following date of invoice—an expec- 
tation which is not contrary to the terms of payment included in the standard 
terms of the contract. Also the insertion of the word “Net” in the “%30 calen- 
dar days” space of the invitation neither varied the language of the bid nor 
imposed greater obligation on the Government than the terms of the “Payments” 
provision of Standard Form 32. 


Contracts—Payments—Withholding—Government’s Right Re- 
stricted 


The acceptance of a low bid containing the provision that “No withholding will 
be allowed without the prior written consent of the seller”—a condition which 
not affecting price, quantity, quality, or delivery could have been deleted pursu- 
ant to section 1-2.404-2(b) of the Federal Procurement Regulations—consum- 
mated a valid and enforceable contract that does not diminish the Government’s 
right to withhold monies under the “Default” provision of the contract, the 
Contract Work Hours Standards Act, the Walsh-Healey Act, the internal 
revenue laws, and the Government’s common-law right as a creditor. Should 
monies be withheld and the contractor sue, the Government could assert a 
claim either as a cross-claim or as a separate action. 
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To Strasser, Spiegelberg, Fried, Frank & Kampelman, November 
12, 1968: 


Reference is made to your two letters of June 20, 1968, and subse- 
quent correspondence, protesting on behalf of Qatron Corporation 
against award to any of four lower bidders under invitations for bids 
(IFB) Nos. 68-39 and 68-43, issued by the National Air Pollution 
Control Administration, Public Health Service, Department of 
Health, Education, and Welfare. 

Both procurements were for automotive infrared exhaust gas anal- 
ysis systems. IFB 68-39 called for two such systems with recorders as 
part of the item. Item 1 of IFB 68-43 was for four such systems without 
recorders, and item 2, an optional item, solicited four recorders for 
use with the systems on item 1. The IFB provided that award, if the 
Government elected to procure item 2, would be made to the low 
aggregate bidder for items 1 and 2. Seven bids were received in 
response to IFB 68-43 and eight in response to IFB 68-39. Qatron 
was fifth low bidder under both IF B’s. You enumerate several reasons 
why the four bidders who were lower than Qatron are nonrespon- 
sive. However, since all but Mine Safety Appliances Company 
(MSA), the successful bidder, were declared nonresponsive, we 
will confine our discussion to your allegations concerning MSA’s 
responsiveness. 

You point out that the bid price for MSA was typed on a company 
bid form which included the following statement : 


All sales are payable Net 30 following date of invoice. No withholding will be 
allowed without the prior written consent of the seller. 


It is your position that the quoted language is a material deviation 
from the terms of the invitation and renders MSA’s bid nonrespon- 
sive. Additionally, you state that MSA’s bid included descriptive 
literature on the Lira Model 200 analyzer which it proposed to use, 
to the effect that the analyzer had a stated response of 90 percent of 
final reading in 5 seconds which is contrary to the specification require- 
ment of one second for 90 percent response. Subsequent to award you 
introduced an additional basis for nonresponsiveness. You stated that 
MSA was nonresponsive because the noise level performance specifica- 
tion contained in MSA Bulletin No. 0705-12, Exhibits I & II, 
Section 1, states a factor of “less than 1 percent of full scale” whereas 
the specifications call for a noise level of “less than .5 percent of full 
scale.” 

The administrative file shows that MSA’s bid was accompanied by a 
letter dated June 14, 1968, which stated: 


The Lira M-200 Infrared Analyzer will be supplied for this application. It will 
be modified to meet the speed of response requirements as outlined on the 
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solicitation but in all other respects will meet or exceed the specifications on the 
attached bulletin. 


Based on the offer to modify the speed of response of the offered 
equipment to meet the specifications, the bid of MSA was considered 
responsive. Apparently the Lira M-200 conformed to the specifica- 
tions in all respects, except for the speed response requirements. By 
the letter of June 14, 1968, which became a part of its bid, MSA 
offered to modify the Lira M-200 so as to meet the speed response 
requirements of the specifications, and clearly indicated its intention 
to conform to the specifications. Inasmuch as descriptive literature 
was not required by the invitation, we do not believe that discrepancy 
between the specifications and the descriptive material which was 
furnished should be construed as a qualification of its expressed inten- 
tion, or that it would affect the Government’s right to require con- 
formity to the specifications. Consequently, MSA’s bid cannot be 
considered as nonresponsive on this basis. 

Concerning the noise level performance, the procuring activity 
has furnished a report from the Chief, Certification and Surveillance 
Section, National Air Pollution Control Administration, to the effect 
that qualified technical personnel have found in previous tests of the 
MSA-Lira instruments that the actual noise level does not exceed 
0.5 percent. The reason given for the noise level being listed in MSA’s 
bulletin as not exceeding 1.0 percent is that this is the normal speci- 
fication required in purchases of the instruments when used for process 
stream monitoring. It is further reported that since it is considered 
that the item could be accepted and utilized by the Government with 
the noise level indicated in MSA’s bulletin the deviation, if any, would 
be considered only a minor deficiency. In addition the agency tech- 
nicians, after reviewing the report of Dr. John D. Sanders which was 
furnished by you, disagree completely with his estimate of the cost 
of modifying the unit to meet the specifications, and state that any 
necessary modifications could be made for much less than $10 per 
unit thus having a negligible effect on the price. 

This Office has held on numerous occasions that the drafting of 
proper specifications reflecting the needs of the Government, and the 
factual determination whether articles offered by bidders meet such 
specifications, are primarily within the province of the contracting 
agency. 38 Comp. Gen. 190; 36 id. 251 and 17 id. 554; B-160357, March 
31, 1967. Moreover, in the absence of a clear qualification in the bid, 
which would restrict the Government’s right to require full compliance 
with the specifications, any determination as to whether an offered 
product meets the advertised specifications should be based upon an 
examination of the product itself in relation to the specification, rather 
than upon unsupported or speculative interpretations of unsolicited 
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descriptive literature. See 38 Comp. Gen. 71, 75. Since it is the judg- 
ment of the cognizant technical personnel of the procuring agency that 
the noise level does not in fact exceed 0.5 percent, we cannot conclude 
that MSA’s unit does not conform to the specifications in this respect. 
Consequently, we need not be concerned with the cost of modifying 
the unit. 

Concerning the term “All sales are payable Net 30 following date 
of invoice” found on MSA’s company bid form, we agree with the pro- 
curing activity’s statement that this is merely a payment term ex- 
pressed by the bidder in accordance with the terms of the IFB which 
provides on the cover page, block 16, for the bidder to offer prompt 
payment discounts by inserting any desired figure in one or more of 
the blanks preceding the words “%10 calendar days,” “%20 calendar 
days,” “%30 calendar days,” and “%—calendar days.” “Net 30 fol- 
lowing date of invoice” merely means that the Government will not be 
allowed any discount and that payment is expected within 30 days 
following date of invoice—an expectation which is not contrary to the 
terms of payment included in the standard terms of the contract. This 
Office has not apparently been called upon to render a decision con- 
cerning the meaning of the term “Net 30 following date of invoice.” 
However, we have observed that bidders often offer discounts ex- 
pressed in such terms of “2% 10 days, Net 30,” and we are not aware 
that the propriety of such statements has ever been questioned. In the 
present case it is noted both MSA and Beckman Instruments, Inc., in- 
serted the word “Net” in the space provided in block 16 before the 
words “% 30 calendar days,” and we do not believe that this is in any 
way at variance with the language of the MSA form or that it imposes 
upon the Government any greater obligation than the terms of section 
7 of Standard Form 382, entitled “Payments,” which states: “The Con- 
tractor shall be paid, upon submission of proper invoices or vouchers, 
the prices stipulated herein for supplies delivered and accepted or 
services rendered and accepted, less deduction, if any, as herein 
provided.” 

Respecting the second sentence of the quoted statement, which 
states “no withholding will be allowed without the prior written con- 
sent of the seller,” the procuring activity states that this is in accord- 
ance with the terms of the IF B, since the Government would not with- 
hold payment. after delivery and acceptance of the equipment. While 
this may be true in the absence of any claim by the Government against 
the contractor, the fact remains that the Government does have a right 
in certain circumstances to withhold payment without the consent of 
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the seller, even after delivery and acceptance of the equipment. In the 
present case section 11 of SF 32, entitled “Default,” states: 

(d) * * * The Government may withhold from amounts otherwise due the 

Contractor for such completed supplies or manufacturing materials such sum 
as the Contracting Officer determines to be necessary to protect the Government 
against loss because of outstanding liens or claims of former lien holders. 
In addition there are a number of statutory provisions permitting 
withholding of payment without the contractor’s permission, includ- 
ing the Contract Work Hours Standards Act, Public Law 87-581, 40 
U.S.C. 327-332; and the Walsh-Healey Act, 41 U.S.C. 36, both of 
which are applicable to the subject procurement. The internal revenue 
laws also provide for liens against any credits of a delinquent tax- 
payer which in the case of a Government contractor would require 
withholding of contract payments; and the Government has the same 
right as any creditor to apply any money or credits of its debtor in 
its hands to the satisfaction of its debt. 19 Comp. Gen. 785, 787. See, 
also, 45 Comp. Gen. 484. 

Assuming that, as you contend, the quoted language would operate 
to restrict any rights which the Government might otherwise have, 
we are of opinion that it could properly have been handled under the 
following provisions of section 1-2.404-2(b) of the Federal Procure- 
ment Regulations: 


(b) Ordinarily, a bid shall be rejected where the bidder imposes conditions 
which would modify requirements of the invitation for bids or limit his liability 
to the Government so as to give him an advantage over other bidders. For ex- 
ample, bids shall be rejected in which the bidder : 


(5) Limits rights of Government under any contract clause. However, a low 
bidder may be requested to delete objectionable conditions from his bid if these 
conditions do not go to the substance, as distinguished from the form of the bid. 
A condition goes to the substance of a bid where it affects price, quantity, quality, 
or delivery of the items offered. 


We see no ground for considering the stated stipulation against with- 
holding as affecting the price, quantity, quality, or delivery of the con- 
tract items. 

However, since the MSA bid was accepted without deletion of the 
purported limitation, the question presented is whether the acceptance 
gave rise to a valid contract or whether the acceptance was so plainly 
illegal as to render the ostensible contract void ab initio. 

Conceding that no officer or agent of the Government has authority 
to bind the Government not to exercise a legal right or remedy pursu- 
ant to a specific statute, we still cannot consider the contract void if 
the action of the contracting officer, even if authorized, would not have 
affected the Government’s rights. 

In this instance we do not believe that the acceptance of the MSA 
bid, including the wording ‘no withholding will be allowed without 
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the prior written consent of the seller,” resulted in any diminution of 
the rights which the Government would have without that language. 
If the Government does withhold any or all of the contract price by 
reason of a claim against the contractor, we are not aware of any 
remedy available to the contractor except an action for the amount 
withheld, and in the event of such an action it is our opinion the Gov- 
ernment could assert its claim either as a cross-claim or as a separate 
action. 

We therefore conclude that the acceptance of the MSA bid con- 
summated a valid and enforceable contract which is in legal effect the 
same contract which was offered to all bidders. 

Accordingly, your protest must be denied. 


[ B-165334 J 
Quarters Allowance—Dependents—Children—Illegitimate 


An unmarried officer of the uniformed services who although acknowledging the 
paternity of an illegitimate child and contributing to the support of the child has 
not established a home in which his child lives with him as a member of his 
family may not be credited with increased quarters allowance on account of the 
child, the law of the State of California, the place of birth of the child and the 
residence of all the parties requiring in addition to acknowledging an illegitimate 
child that a father receive the child into his family and treat the child as his 
legitimate offspring. 


To B. W. Hall, Office of the Comptroller of the Army, November 12, 
1968: 


Further reference is made to your letter of July 16, 1968 (AMF AI- 
COMF A), requesting an advance decision in the case of a second lieu- 
tenant, concerning his right to a basic allowance for quarters on behalf 
of a dependent child. Your letter was forwarded to this Office under 
date of September 24, 1968, by the Office of the Comptroller of the 
Army and has been allocated D.O. Number A-1019 by the Department 
of Defense Military Pay and Allowance Committee. 

The lieutenant, who is unmarried, states that he is the natural 
father of Susan Elizabeth, born out of wedlock on June 29, 1967. 
In support of his claim, he has submitted a copy of the birth certificate 
wherein he is named as father of the child and a sworn affidavit signed 
by him acknowledging paternity. While it appears that the child is 
not in his custody, he states that he is providing monthly support 
payments for his child in the amount of $50. 

For the purposes of determining entitlement of a member of a 
uniformed service to quarters allowance on behalf of a dependent 
child under 37 U.S.C. 403, the term “dependent” as used in that sec- 
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tion, is defined in section 401(2) as “his unmarried legitimate child 
(including a step-child, or an adopted child, who is in fact dependent 
on the member).” 

Paragraph 30238, Department of Defense Military Pay and Allow- 
ances Entitlements Manual, provides: 

A member’s illegitimate child is not an eligible dependent for whom a member 
may receive BAQ, unless the child is legitimated or adopted by the member. * * * 
A child is considered legitimated for BAQ purposes if: 

a. The blood parents later enter into a valid marriage and the member acknowl- 
edges paternity of the child, unless a court finds the child to be illegitimate, 

b. The child is legitimated by court order, or other acts required by appropriate 
law. 

Since the place of birth of the child and residence of all the parties 
is in the State of California, that State’s legal requirements govern 
the procedure for legitimating the member’s child. In this regard, 
section 230, California Civil Code, provides: 


Adoption of illegitimate child. The father of an illegitimate child, by publicly 
acknowledging it as his own, receiving it as such, with the consent of his wife, 
if he is married, into his family, and otherwise treating it as if it were a legiti- 
mate child, thereby adopts it as such; and such child is thereupon deemed for 
all purposes legitimate from the time of its birth. * * *. 

In order to legitimate a child under such provisions of law it has 
been held that each essential requirement expressed in the statute, 
must be met. See Jn re Flood’s Estate, 21 P. 2d 579 (1933). Of partic- 
ular importance here are the requirements that the father receive 
the child into his family and that he otherwise treat such child as 
his legitimate offspring. 

The word “family,” has been interpreted as including a unit which 
consists of merely a bachelor father and his illegitimate child (Jn re 
Jones’ Estate, 135 P. 288 (1913) ). Unless the father actually receives 
the child into his home and family and there treats such child in every 
respect as his legitimate offspring, he has not met the requirements 
of the statute. See Jn re DeLaveaga’s Estate, 75 P. 790 (1904), and Zn 
re Baird’s Estate, 223 P.974 (1924), 246 P. 324 (1926). 

No information has been furnished which suggests that the lieu- 
tenant has established a home for his child in which she lives with him 
as a member of his family. The mere payment to the mother of a 
monthly sum for the support of the child would not seem to establish 
the close “family” relationship contemplated by the statute. As was 
stated by the court in the DeZaveaga case, the statute: 


* * * does not say that he must receive him into his family if he has a family, 
and, if not, in that case receive him or send him elsewhere; but having a family, 
or at least a home in which he can receive him, is one of the cardinal conditions 
prescribed for such adoption. 


See also, Darwin v. Ganger, 344 P. 2d 353 (1959), and 7’ruschke v. 
La Rocca, 46 Cal. Rptr. 601 (1965). 
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In the circumstances disclosed, the matter admits of too much doubt 
to authorize crediting the member with increased quarters allowance 
on account of a dependent child. Therefore, payment on the voucher 
is not authorized and it will be retained here. 


[ B-165452 J 


Officers and Employees—Training—Official Duty Away From Train- 
ing Site 


An employee who incident to moving his family residence to a training site 
under the authority in 5 U.S.C. 4109(a) (2) (B) forfeits his right to per diem is 
entitled to transportation costs and per diem when required to travel on official 
business away from the training site, even while performing official duties at the 
location which would otherwise be his official station. For the purposes of sec- 
tion 6.8 of the Standardized Government Travel Regulations, which prohibits 
payment of per diem at a permanent duty station, the training site may be con- 
sidered the employee’s permanent duty station, thus entitling him to per diem 
while temporarily assigned official duties away from the training site. 


To the Secretary of Agriculture, November 12, 1968: 


We refer to the letter of your Assistant Secretary for Administra- 
tion dated October 14, 1968, which requests a decision with regard to 
payment by the Department of Agriculture of certain travel and per 


diem expenses of employees who are required to perform official travel 
during extended periods of training away from their official stations. 

The questions presented involve employees who in connection with 
training authorized under chapter 41, Title 5, U.S. Code, have moved 
their families and household goods to their training sites at Govern- 
ment expense based on a determination made under 5 U.S.C. 4109(a) 
(2)(B) that the costs of such transportation are less than the esti- 
mated aggregate per diem payments for the period of training. Your 
Assistant Secretary says that a number of such employees have projects 
underway at the time they are assigned to training duty and will be re- 
quired to return to their official stations from time to time during their 
training in connection with such projects. He asks whether the De- 
partment may pay the usual costs of transportation and per diem for 
travel between the employee’s training site to his official station and 
per diem for the periods such an employee may be on duty at his of- 
ficial station. 

When it is determined that travel to the employee’s official station 
during a period of training is required on Government business the 
transportation costs and per diem while traveling between such places 
may properly be paid from Government funds. Regarding payment 
of per diem while the employee is temporarily away from his training 
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site performing duties at his official station, section 6.8 of the Standard- 
ized Government Travel Regulations provides : 


6.8 No allowance at permanent duty station.—Per diem in lieu of subsistence 
will not be allowed an employee either at his permanent duty station or at his 
place of abode from which he commutes daily to his official station. 


An employee who has moved his family residence to his training 
site under the authority of 5 U.S.C. 4109(a) (2) (B) forfeits his right 
to per diem while at such training site. 39 Comp. Gen. 140, 142. In 
view thereof, we believe that, for the purposes of section 6.8, the train- 
ing site to which the employee has moved may be considered his perma- 
nent duty station. Thus, per diem would be payable to him while 
temporarily assigned official duties away from such training site even 
when official duties are performed at the location which would other- 
wise be his official station. 

Your submission is answered accordingly. 


[ B-164434 J 


Contracts—Research and Development—Technical Deficiencies of 
Proposals—Evaluation Propriety 


The procedure of stating the Government’s requirements in a request for pro- 
posals for the design, fabrication, and installation of a weighing scales system for 
the C-5A aircraft in broad general terms, emphasizing reliance on the ingenuity 
of offerors to propose the actual design of the system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that reflect de- 
tailed and rigid requirements is a procedure that is not in accord with the in- 
formation standards prescribed by paragraph 3-501(b) of the Armed Services 
Procurement Regulation and by paragraph 4-105 of the Regulation specifically 
relating to research and development contracts. Therefore, the procedure should 
be corrected to provide that offerors be informed of all the evaluation factors 
involved in a procurement and of the relative weights to be attached to each 
factor. 


Contracts—Negotiation—Limitation on Negotiation—Propriety 


In a request for proposals, the reservation of an unqualified option to the con- 
tracting officer to consider an original proposal as final without extending the 
privilege of revising the quotation or conducting any negotiations with any of- 
feror was at variance with 10 U.S.C. 2304(g) and paragraph 3-805 of the Armed 
Services Procurement Regulation and the procedure of denying an offeror the 
opportunity to negotiate should be corrected. 


To the Secretary of the Air Force, November 13, 1968: 


By letter dated August 16, 1968, file AFSPPCA, with enclosures, 
and subsequent correspondence, the Procurement Operations Division, 
Directorate, Procurement Policy, DCS/S & L, Headquarters United 
States Air Force, furnished our Office with a report on the protest of 
Continental Business Enterprises, Inc. (CBE) against the award of a 
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contract to Railweight, Inc., under request for proposals (RFP) 
FO4700-68-R-2596. Similar protests were filed with the contracting 
officer by Gilmore Industries, Incorporated and Ormond, Incorporated. 
The subject RFP, issued on March 22, 1968, contemplated a fixed 
price research and development contract for the design, fabrication, 
and installation of a weighing scales system for the C-5A aircraft, 
the system to be installed in the Weights and Balance Hangar, 
Edwards Air Force Base, California. The RFP set out “Design and 
Performance Criteria” rather than detailed specifications and encour- 
aged a contractor critique of the weighing scales configuration shown 
on drawings attached to the RFP. The RFP also provided for the sub- 
mission of alternate proposals. Paragraph 9 of the RFP provided: 


You are cautioned to carefully review all items, conditions and specifications 
of this Request for Proposal prior to submission of your proposal. Your pro- 
pogal should be complete in all details, since evaluation of the proposal will 
determine whether further consideration will be given to it and whether negotia- 
tions will be conducted with you prior to making an award. At his option, the 
Contracting Officer may consider your original proposal as final without extend- 
ing the privilege of revising the quotation or conducting any negotiations with 
any offeror. The term “negotiation” does not imply that an opportunity auto- 
matically exists to submit revisions to your original proposal at will, nor does 
it imply that the submission of such revision on a unilateral basis will be con- 
sidered in the Air Force evaluation process. 


The instructions for preparing proposals stated in paragraph 1(b) : 


The proposal should contain an outline of the proposed lines of investigation, 
method of approach to the problem, any recommended changes to the Technical 
Exhibit, the phases or steps into which this project might logically be divided, 
estimated time required to complete each phase or step, and any other informa- 
tion considered pertinent to the problem. The proposal should not merely offer 
to conduct an investigation in accordance with the Technical Exhibit, but should 
outline the actual investigation proposed as specifically as possible. Further, 
the Technical Exhibit is not intended as a statement of work to be accomplished, 
but rather as an indication of some of the possible approaches to the problem 
as recognized by this Center. The contractor is not limited to the suggested ap- 
proaches, but is encouraged to submit his own approaches for equal or even 
preferred consideration. The offeror shall present all design analysis and techni- 
cal data that is necessary to support the proposed design. 


A preproposal conference was held on April 19, 1968, during which 
prospective offerors inspected the site for the scales and attended a 
meeting at which the technical requirements were reportedly dis- 
cussed paragraph by paragraph. The tenor of this conference, at least 
with regard to safety requirements, was that the responsibility for 
determining how to meet the Air Force requirements rested with the 
offeror. However, the RFP contained no guidance concerning the eval- 
uation standards to be employed in determining the competitive range 
of responsive offers. 


ne 
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The final date for submission of proposals was April 29, 1968, and 
seven proposals, set out below in ascending order of price, were timely 
received : 

Revere Corporation $118, 455 
Continental Business Enterprises 123, 400 
Gilmore Industries, Inc. 165, 906 
Railweight, Inc. 213, 573 
Ormond, Inc. 224, 596 
C. G. Systems, Inc. 249, 921 
Decatur Iron & Steel Co. 508, 390 


After a technical evaluation by a team of Air Force engineers, it was 
determined on May 15, 1968, that all proposals except the one sub- 
mitted by Railweight were technically unacceptable and that negotia- 
tions, therefore, would be conducted only with Railweight. Negoti- 
ations conducted with Railweight on May 16, 1968, resulted in an 
agreed price of $205,400. The six offerors determined to have submit- 
ted unacceptable proposals were notified of the rejection of their pro- 
posals by letters from the contracting officer dated May 21, 1968. Al- 
though award of a contract to Railweight was initially postponed 
pending resolution of the protests, it was determined early in August 
1968 that any further delay in award of the scale contract would cause 
slippage in the entire C-5A program. Accordingly, after notification 
to our Office as required by Armed Services Procurement Regulation 
(ASPR) 2-407.9(b) (2), award was made to Railweight on August 
21, 1968, at the negotiated price of $205,400. 

The reasons advanced by the project engineers for the rejection of 
the six unacceptable proposals were set out in a memorandum to the 
contracting officer. Those portions of the memorandum relating to the 
CBE, Ormond, and Gilmore proposals are set out below: 


b. Continental Business Enterprises (CBE) : The CBE proposal is unacceptable 
because of a poor engineering approach: The CBE proposal does not show an 
acceptable approach to the problem of safety as presented in paragraph 6.4.1 
and 6.4.2 on page CBH-12. This is totally unsatisfactory from a safety stand- 
point since the requirements clearly state that the readout console will be located 
beneath the fuel laden wing of the C-5A, and that a static discharge could cause 
an explosion when in a fuel-air environment. The CBE proposal does not give any 
consideration for temperature stabilization of the electronics equipment and 
does not show how the performance criteria of TR 7.1, 7.2, and 7.3 will be met 
when the weighing system is subjected to the environmental conditions given in 
TR 6.3.1 and TR 6.3.2. The OBE qualification test plan as required by Special 
Instructions 3-0 is unacceptable because it offers the Air Force no assurance that 
the electronics equipment can operate safely prior to delivery to the AFFTCO. 

. 7 + * * 


& * 

d. Gilmore Industries, Inc.: The Gilmore proposal is unacceptable because of 
a poor engineering approach : Gilmore proposes to use load cells of 100,000 pounds 
rated capacity which is unsatisfactory because it does not meet the Technical 
Requirements (TR) of 6.1.1 in conjunction with the DAFB Drawings X66H19355, 
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Rev. A and X66H193856, Rev. C. For a four load cell system it can be found that 
the minimum rated capacity is 148,700 pounds. The Gilmore proposal does not 
show how the safety criteria set forth in TR 6.4.1 will be met. The Gilmore 
proposal deviates from the system acceptance criteria setforth in TR 10.3; the 
Gilmore proposal on Page 29 states: “Gilmore requests that the acceptance of the 
C-5A Weighing Scales System will be at the close of this 60 day acceptance test- 
ing period.” This does not comply with the conditions set forth in 10.3 since Gil- 
more makes no mention of satisfactory passing acceptance testing before systems 
acceptance. Gilmore has not provided adequate temperature stabilization of the 
electronic equipment over the entire temperature range specified in TR 6.3.1; it 
is doubtful that the performance criteria of TR 7.1, 7.2, and 7.3 can be met. 
The Gilmore qualification test plan required by Special Instructions 3.0 is unac- 
ceptable because it gives no assurance that the safety criteria of TR 6.4.1 will be 
met prior to the C-5A Weighing Scales System delivery to the AF FTO. 

e. Ormond Incorporated: The Ormond proposal is unacceptable because of a 
poor engineering approach and also because of an inadequate technical organi- 
zation. Ormond proposes to use load cells of 100,000 pounds rated capacity which 
is unsatisfactory because it does not meet the Technical Requirements (TR) of 
6.1.1 in conjunction with the EAFB Drawings X66H19355, Rev. A, and X66H 
19356, Rev. ©. For a four load cell system, it can be found that the minimum 
rated capacity is 148,700 pounds. It is questionable whether Ormond can meet 
the performance requirements under the environmental conditions of TR 6.3.1 
and TR 6.3.2. The Ormond proposal has not stated clearly how and to what toler- 
ance temperature stabilization will be maintained. The technical organization as 
presented under Ormond’s Special Proposal Requirements, subparagraph d is un- 
acceptable because it does not show any key personnel with an electrical engi- 
neering background. According to the data presented in the Ormond proposal, the 
person to be assigned as the Project Engineer for the C-5A Weighing Scales Sys- 
tem has had no applicable past experience in designing or building weighing 
scales nor has he had any previous background or experience in electrical 
engineering. 


In addition to the reasons for rejection set out above, a 19-page 
memorandum entitled “Disqualification Back-Up Data” was prepared 
by the technical evaluators and submitted to our Office as part of the 
administrative file. The administrative report concludes that the tech- 
nical inadequacies of the protestants’ proposals were such that negotia- 
tions designed to make them technically acceptable would be 
“unrealistic and impractical.” 

The protestants, CBE in particular, have submitted detailed re- 
buttals of the technical reasons advanced for rejection of their 
respective proposals, contending generally that their proposals re- 
sponded adequately to the RFP requirements and that rejection with- 
out benefit of negotiation was improper. 

With regard to the nature and extent of negotiations to be con- 
ducted with offerors, ASPR 3-805.1, in implementation of 10 U.S.C. 
2304(g), requires that “written or oral discussions shall be conducted 
with all responsible offerors who submit proposals within a competi- 
tive range, price, and other factors considered.” Also, ASPR 3-805.1 
(a)(v) requires that “in any case where there is uncertainty as to 
the pricing or technical aspects of any proposals, the contracting 
officer shall not make award without further exploration and dis- 
cussion prior to award.” While our Office has held that a proposal 
must be considered to be within a competitive range so as to require 
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negotiations unless it is so technically inferior or out of line with 
regard to price that meaningful negotiations are precluded, we have 
also recognized that the determination of competitive range, par- 
ticularly as regards technical considerations, is primarily a matter of 
administrative discretion which will not be disturbed in the absence of 
a clear showing that such determination was an arbitrary abuse of 
discretion. See B-164313 dated July 5, 1968. 

There is vehement disagreement on the part of the protestants with 
regard to the technical conclusions reached by the evaluation team. 
However, in view of the technical nature of the determinations, our 
lack of expertise in this area, and the wide range of discretion vested 
in the contracting officials, we cannot conclude that the determina- 
tion that only one proposal was acceptable constituted a clear abuse 
of discretion. 

Although we do not question the rejection of the three proposals 
here involved for technical reasons, we do entertain certain reserva- 
tions concerning the procurement procedures. ASPR 3-501(b) 
requires that “Solicitations shall contain the information necessary 
to enable a prospective offeror to prepare a proposal of quotation 
properly.” Additionally, ASPR 4-105, concerning research and de- 
velopment contracts, states that “The preparation and use of a clear 
and complete statement of work is essential to sound contracting for 
research and development.” Finally, with regard to evaluation stand- 
ards, our Office has held in decisions to your agency that sound pro- 
curement policy dictates that offerors be informed of all evaluation 
factors and of the relative weights to be attached to each factor. See 
44 Comp. Gen. 439 ; 47 id. 252. 

Our review of the administrative file reveals that, while the request 
for proposals stated the Government’s requirements in broad general 
terms, emphasizing reliance on the ingenuity of the offerors for pro- 
posing the actual designs to be utilized, the technical reasons ad- 
vanced for rejection of the proposals of the three protestants reflected 
rather detailed and rigid requirements. For example, with regard to 
safety requirements, the RFP provided: 


6.4 SAFETY: 
6.4.1 ELECTRICAL ARCING: 


Llectrical arcing of any equipment used in the C-5A Weighing Scales System 
cannot be tolerated. This is especially true of the measuring, readout, and record- 
ing instrument since it will be located beneath the fuel laden wing of the C-5A 
aircraft. 


6.4.2 STATIC CHARGES: 


The Contractor shall design all equipment of the C-5A Weighing Scales Sys- 
tem so that electrical charge buildup can not occur. A static discharge from the 
System could cause an explosion when in a fuel-air environment. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 319 


While the proposals of the three protesting offerors all agreed to 
provide equipment designed to preclude electrical arcing and static 
discharge, they were rejected because they failed to propose satisfac- 
tory safeguards against vapor entry in view of the probability that 
the equipment would be operated in an explosive fuel-air environment. 
Although we do not take issue with the technical determination that 
the safeguard against vapor entry was a necessary requirement, it does 
appear that a requirement important enough to have required proposal 
rejection was also significant enough to have been explicitly provided 
for in the RFP. 

Similarly, while the RFP in paragraph 6.1.1 required only that 
individual scales have a weighing capacity of 0 to 300,000 pounds, the 
rejection of the Gilmore and Ormond proposals, which proposed load 
cells of 100,000 pounds rated capacity, was on the basis that a minimum 
rated capacity of 148,700 pounds was required. We note, however, 
from the file, that the 148,700 pounds requirement, although known, 
was not included in the RFP. Again, it would appear that such an 
important requirement known in advance should have been stated in 
the RFP. Other reasons advanced for rejection of the unacceptable 
proposals, such as the adequacy of qualification test plans, the approach 
to temperature stabilization, and the adequacy of the approach to the 
required performance criteria likewise do not appear to have been 
stated with sufficient particularity in the RFP. 

With regard to evaluation standards, the file contains a 214-page 
memorandum dated March 22, 1968, which sets out a detailed point 
score evaluation system allocating 65 points to five areas under the 
heading “Scientific/Engineering Approach” and 35 points to three 
areas under the heading “Qualifications Based on Bidders/Offerors 
Data.” Also, the file contains a later undated 214-page memorandum 
entitled “RFP No. F04700-68-R-2596, C-5A Weighing Scales Sys- 
tem” which lists five “Mandatory Requirements,” 12 “Important Re- 
quirements,” and a mathematical evaluation formula. This memoran- 
dum, apparently prepared after issuance of the RFP but prior to the 
submission of offers, set out the explicit requirement for minimum 
rated load cell capacity of 148,700 pounds, discussed above. Notwith- 
standing the rather detailed evaluation criteria summarized above, no 
mention of evaluation weights or standards was made in the RFP and, 
therefore, it is difficult for us to understand how offerors could have 
been expected to divine the evaluation weights and standards to be 
applied to their offers. 

We believe that the record demonstrates poor procurement proce- 
dures in that the RFP failed to state known design requirements with 
sufficient particularity and also failed to include information concern- 





320 DECISIONS OF THE COMPTROLLER GENERAL [48 


ing evaluation weights and standards, Additionally, we believe that 
paragraph 9 of the RFP, quoted above, wherein the contracting officer 
reserved to himself an unqualified option to deny negotiation oppor- 
tunity was at variance with 10 U.S.C. 2304(g) and ASPR 3-805. 
Therefore, we strongly urge that corrective measures be taken with 
respect to future similar procurements to preclude a recurrence of the 
actions which prompted these protests. 


[ B-164462 ] 


Equipment—Automatic Data Processing Systems—Selection and 
Purchase—Time for Submission of Offers 


Even if the time schedule in a request for proposals (RFP) inadequately pro- 
vides for computer manufacturers to contact peripheral manufacturers and test 
their equipment, the legality of the procurement is unaffected. 10 U.S.C. 2304(g) 
provides for the solicitation of proposals from the maximum number of qualified 
sources consistent with the nature and requirements of the supplies to be pro- 
cured and, therefore, an award under the RFP would not be illegal because some 
offerors were unable to submit proposals and qualify their products within the 
time allowed, or that tests tend to restrict competition. In addition, the products 
of peripheral manufacturers are known, their inventories no doubt would support 
tests, and computer-system procurement on a component basis is the subject of 
a study. 


ToL. Richard Caveney, November 13, 1968: 


Reference is made to your letter of July 23, 1968, and prior corre- 
spondence, protesting against any award of a contract under request 
for proposals ESQ project 42-67, issued by the Department of the 
Air Force, 

The request for proposals solicited offers for a complete computer 
system for the Air Force Accounting and Finance Center at Denver, 
Colorado. The issue date of the request for proposals was December 29, 
1967. The schedule in the request for proposals with respect to bench- 
marking and the submission of proposals was as follows: 

Submit Letter of Intent to Perform Benchmark 15 Jan 68 
Vendor Inquiry Deadline 15 Mar 68 
Proposal Submission Deadline 1 Apr 68 


Commence Vendors Oral Presentations 5 Apr 68 
Conduct Live Test Demonstration Apr 68 


By amendment, the dates in the schedule starting with the January 15 
date were changed to March 15, 1968, May 10, 1968, June 3, 1968, 
June 6, 1968, and June 12, 1968. 

With respect to benchmarking, the request for proposals provides 
that after the receipt of proposals, each vendor will be required to 
perform a live demonstration of benchmark problems utilizing the 


software and equipment configuration proposed. 
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You have protested that the schedule in the request for proposals 
does not provide adequate time for the computer manufacturers to 
contact independent peripheral manufacturers to make an evaluation 
of the independent’s equipment proposed for use in the system. Addi- 
tionally, you contend that the schedule does not provide sufficient time 
for the independent peripheral manufacturer to have its equipment 
ready for benchmark testing by the specified time. Further, you state 
that the benchmark testing is a costly requirement for offerors and has 
the effect of precluding the offering of equipment produced by periph- 
eral manufacturers. Also, you contend that offers should be solicited 
on @ component basis rather than a system basis so as to allow pro- 
ducers who do not manufacture a complete system to offer their com- 
ponents to the Government. 

The Air Force was requested to report to our Office on the protest. 
The Air Force reported that on the subject procurement proposals 
were received from three vendors, two of whom proposed equipment 
manufactured by a peripheral manufacturer. It was reported further 
that on a previous procurement, three out of four vendors proposed 
and demonstrated equipment manufactured by peripheral manufac- 
turers and one of the three was awarded a contract. Further, the Air 
Force report indicates that if proposers were allowed to submit pro- 
posals for components instead of for a system of components, it would 
be virtually impossible to test all of the combinations before instal- 
lation of the complete system. The Air Force advises that it is desirable 
to have the components tested before installation and that the most 
effective method of accomplishing this is to require proposals on a 
systems basis and benchmark testing. 

Your comments on the report largely disagree with the Air Force. 
You state that certain kinds of peripheral equipment cannot be pre- 
pared for benchmarking within the time provided by the Air Force 
and that in some instances the offer of peripheral equipment would re- 
quire an outlay of as much as $350,000. Further, you indicate that the 
fact the system passes benchmark testing is no assurance it will meet 
specifications after installation. 

Public Law 89-306, 79 Stat. 1127, 5 U.S.C. 630g-2, provides that the 
Administrator of General Services is authorized and directed to co- 
ordinate and provide for the economic and efficient purchase, lease and 
maintenance of automatic data processing equipment by Federal agen- 
cies. In view of the responsibilities of the General Services Administra- 
tion (GSA) under those provisions of law, GSA was requested to 
comment on your protest. Essentially, it is the position of GSA that 
the schedule provided in the request for proposals for benchmarking 
and the submission of proposals was not unduly restrictive since the 
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competitive nature of the computer industry is such that the products 
of peripheral manufacturers are known. Also, GSA advises that the 
determination of whether a company vendor intends to submit a pro- 
posal can be determined relatively early and that even peripheral 
manufacturers, operating under the most austere conditions, should 
have an inventory capable of supporting a test operation. Further, 
GSA states that while the benchmark method required by the Air 
Force evidences excessive caution with respect to technical excellence, 
it finds no fault with the method. With respect to whether the com- 
puter industry should be able to offer any portion of the total computer 
system requirement, instead of the whole system, GSA reports that 
such question raises a number of problems with respect to complete 
systems responsibility, greater Government in-house technical capabil- 
ities, hardware interface and others, and that until these problems are 
resolved GSA is unable to determine what the Government’s policy 
should be in this respect. 

Even if, as you contend, there was not sufficient time provided in the 
request for proposals for all prospective offerors to submit offers and 
to have equipment ready for testing within the time provided by the 
request for proposals, such factor does not affect the legality of the 
procurement. In 36 Comp. Gen. 809, our Office held that an award was 
not illegal because some bidders under an advertised procurement were 
unable to submit bids and qualify their products within the time al- 
lowed. Further, in that decision it was stated that although the bidder’s 
cost of qualifying a product tends to restrict competition, individual 
agencies are vested with discretion to determine the extent of compe- 
tition which may be required consistent with the needs of the agency. 
In view of the language in 10 U.S.C. 2304(g), providing for solicita- 
tion of proposals from the maximum number of qualified sources 
consistent with the nature and requirements of the supplies to be 
procured, and Armed Services Procurement Regulation 1-800.1, 
3-102(c), and 3-802.2, we believe that the rationale of the cited 
decision is applicable here. 


Further, in 45 Comp. Gen. 456, at page 460, our Office held: 


* * * We believe that the solicitation of bids only from firms which can sup- 
ply a number of specified supplies or services (e.g., from building contractors 
rather than from the several subcontractors they may employ) is not unduly 
restrictive of competition where the goods or services exhibit a reasonably 
germane relationship each to the others. 


In view of the foregoing, we find no basis to question the legal 
sufficiency of the request for proposals. Accordingly, your protest is 
denied. 

The entire question of computer-system procurement on a component 
basis is currently under study by our Office, and we expect to issue a 
report to the Congress on this matter when our study is completed. 
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[ B-164594 J 


Contracts—Negotiations—Propriety—Preaward Plant Survey Ef- 
fect 


Negotiations for lower prices under a request for proposals prompted by an 
unsolicited price revision received subsequent to the initiation of a preaward 
survey of the low offeror do not constitute the auction technique prohibited by 
paragraph 3-805.1(b) of the Armed Services Procurement Regulation, where 
neither the price nor the competitive position of the low offeror was exposed, 
precaution was taken in the preaward survey request—which per se does not 
constitute an auction technique—to protect information, and the determination 
to continue price negotiations was made in good faith. However, whether or not 
an unsolicited price reduction should be considered is a problem for inclusion in 
a study of procedures for handling late proposals and late modifications to 
proposals. 

To the Prospect Manufacturing and Engineering Company, Novem- 
ber 14, 1968: 


This is in reply to your telegram of June 17, 1968, and subsequent 
correspondence in which you protest and request cancellation of the 
award of a contract to Curtis Industries under Request for Proposals 
(RFP) No. DAAF01-68-R-0624, issued by the Rock Island Arsenal, 
Rock Island, Illinois. 

Essentially your protest is made on the grounds that the contracting 
officer improperly entertained price revisions from offerors after a pre- 
award survey on your company had commenced; that your original 
price was revealed to Curtis; that Curtis was delinquent under two 
contracts for the same item at the time of award; and that the 
history of numerous procurement practices indicates a pattern of 
discrimination practiced against your company. 

Under the terms of the referenced RFP the date established for sub- 
mission of offers was April 29, 1968. Upon opening of the offers 
Prospect was determined to be the apparent low offeror, having pro- 
posed to supply the item at $1.188 each with first article approval, or at 
$1.186 each without such approval. The record indicates that on May 9, 
1968, the contracting officer requested the Defense Contract Adminis- 
tration Services Region (DCASR), Detroit, Michigan, to conduct a 
preaward survey of Prospect in order to obtain information which 
would enable him to decide whether your firm was a responsible offeror. 
The report by DCASR was subsequently returned on June 3 with a 
favorable recommendation. 

In the interim, by teletype dated May 20, 1968, Curtis Industries, the 
fourth low offeror, submitted a revision of its offer requesting that its 
unit price be reduced from $1.34 each to $1.16 each. It is the position 
of the contracting officer that, upon receipt of this revision, he con- 
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sidered the best interests of the Government would be served by nego- 
tiating with all offerors in expectation of receiving lower prices for 
the item. He then resorted to the decisions of the Comptroller General 
to ascertain the propriety and legality of a second round of negotia- 
tions. Following a review of our decision published at 47 Comp. Gen. 
279, November 21, 1967, the contracting officer concluded further 
negotiations would be proper. 

Accordingly, on May 20 offerors were requested to review the re- 
quirements contained in the RFP and resubmit their best unit prices 
by 4:30 p.m. C.D.S.T., May 27, 1968. Our investigation establishes that 
Curtis’ revised offer was submitted by teletype and was time stamped 
at Rock Island Arsenal on May 27, 1968, 11:43 a.m. We also found that 
your revised offer by letter dated May 24, 1968, was received by the 
Rock Island City Post Office on Saturday, May 25, 1968, and by the 
Arsenal’s Mail and Records Branch on Monday, May 27. We were 
unable to determine the exact time your offer was received at that 
Arsenal since the envelope was discarded after opening. 

After reviewing the revised offers, a contract was awarded to Curtis 
at its proposed unit price of $1.075 each, which was the lowest received. 

Your objection that the contracting officer acted improperly in re- 
questing price revisions from offerors subsequent to initiation of a pre- 
award survey of your firm, is based upon a provision in Armed 
Services Procurement Regulation (ASPR) 3-805.1(b) which expressly 
prohibits the use of auction techniques, such as indicating to an offeror 
a price which must be met to obtain further consideration or informing 
him that his price is not low. 

Our investigation of this matter has revealed no evidence that Gov- 
ernment personnel purposely exposed either your price or competitive 
position. Although it is possible that the mere institution of a preaward 
survey can in a particular case give rise to the inference that an offeror’s 
price is not low in relation to that of another offeror, we do not believe 
that such necessary action on the part of the Government constitutes 
an auction technique per se. The Army in instituting the preaward sur- 
vey in this case followed existing required precautions relative to the 
release of information in negotiated procurements by attaching the 
legend “FOR OFFICIAL USE ONLY” on its request for a survey 
and on the survey itself. The attachment of this physical marking, 
required by Army Procurement Procedure 1-1004, designates a docu- 
ment as requiring protection against unauthorized release in the public 
interest. 

In 47 Comp. Gen. 279 this Office criticized a contracting officer for 
not conducting negotiations after receipt of the protestor’s unsolicited 
price reduction, although in that case there was no disclosure of the 
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Government’s intent to award a contract to the protestor’s competitor, 
whether by the initiation of a preaward survey or otherwise. 

In any event we are advised that the actions taken by the contracting 
officer in the instant case were the result of his interpretation of our 
decision 47 Comp. Gen. 279, and he apparently acted in good faith. 
Therefore we do not question the legality of the contract as awarded. 

However, our Office has for sometime been concerned with the present 
procedures for handling late proposals and late modifications to pro- 
posals, In a letter of March 25, 1968, B-161782, to the Secretary of the 
Navy we pointed out our difficulty with the current regulation, which 
calls for the rejection of late proposals and late modifications to pro- 
posals and, at the same time, calls for the conduct of negotiations, with 
certain permissive exceptions. By letter of the same date we sent a copy 
of that letter to the Secretary of Defense suggesting that the ASPR 
Committee may wish to give consideration to the matter. It is our 
opinion there is an uncertainty in the present regulations which gives 
rise to the situation encountered in your case. Offerors cannot be sure 
whether an unsolicited price reduction will be ignored on the basis 
of “lateness” or considered under the provision permitting negotia- 
tions. It is natural under these circumstances to expect some offerors 
to submit late modifications, and even contracting officers may not 
always be certain as to when negotiations should or may be conducted. 

Inasmuch as the question raised by your protest appears to present 
another aspect of the problem discussed in our letter of March 25, 
we are recommending to the Secretary of Defense that it be included 
in the ASPR Committee’s study of the overall problem. 

With regard to your contention that the successful offeror was delin- 
quent in its deliveries under two contracts for the identical item at the 
time of award, the report of the procuring agency establishes that 
the contractor is a previous and current supplier of the identical item 
under contracts which were and are being delivered well ahead of 
schedule. The agency has therefore advised that your statement has no 
basis in fact. 

In support of your position that the history of procurement prac- 
tices indicates a pattern of discrimination practiced against your com- 
pany on the part of a single contracting officer, you place particular 
emphasis on three 1966 procurements in which your low bids were 
rejected because of determinations that your firm lacked sufficient 
tenacity and perseverance to perform the work. Your reservations as 
to the propriety of actions which occurred in a number of other past 
procurements apparently also contributed to the belief that you were 
discriminated against in the present case, 
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It is the position of this Office that the merit of a protest must be 
judged solely on the basis of the facts and circumstances surrounding 
the protested procurement, and we therefore do not consider as deter- 
minative, or institute investigations of, the facts and circumstances in- 
volved in such past cases, See 46 Comp. Gen. 606, 611. Since your 
objections to past procurements were not filed here in a timely manner, 
and since we are unable to conclude that the contract as awarded in the 
present case is illegal, we offer no comment regarding the propriety of 
actions taken in 1966 and other past procurements. 

For the reasons stated we find no legal objection to the award of the 
contract to Curtis in this case and your protest must be denied. 


[B-163026 ] 


Contracts—Labor Stipulations—Nondiscrimination—“A ffirmative 
Action Programs” 


The so-called “Philadelphia Pre-Award Plan” to implement compliance on fed- 
erally assisted programs with the equal employment opportunity conditions of 
Executive Order No. 11246, which does not establish standards or criteria for 
judging compliance but instead provides for a preaward conference to negotiate 
an acceptable revision of a low bidder’s initially unacceptable action program is 
inconsistent with the statutory requirements of competitive bidding. Federally 
assisted programs are required to be awarded on the basis of publicly advertised 
competitive bidding and, therefore, the Plan for the submission of affirmative 
action programs should inform prospective bidders of minimum requirements to 
be met by a proposed compliance program, and the standards and criteria 
established for judging programs. 


To Representative William C. Cramer, November 18, 1968: 


Further reference is made to your letter of October 8, 1968, regarding 
our letter to you of May 22, 1968, 47 Comp. Gen. 666, which concerned 
the application of a proposed order by the Department of Labor to 
the Federal-aid highway program’s statutory requirement for com- 
petitive bidding, which order would require bidders to submit accept- 
able affirmative action programs to ensure compliance with the equal 
employment opportunity conditions of Executive Order No. 11246. 

In our letter of May 22 we expressed the opinion that, considering 
the basic principles of competitive bidding, there would appear to 
be a technical defect in invitations for bids on federally assisted high- 
way construction projects which require submission and Government 
approval of an acceptable affirmative action program prior to contract 
award, but do not include or incorporate a statement of definite mini- 
mum standards or criteria by which the acceptability of such a pro- 
gram will be judged. 
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You state that it has come to your attention that the Philadelphia 
Federal Executive Board has established a so-called “Philadelphia 
Pre-Award Plan” which seems to be inconsistent with the principles 
enunciated in our letter of May 22. The Plan is understood to require 
the apparent low bidder on each federally assisted contract to submit 
an affirmative action program before award of the contract, with ar- 
rangements to be made for a preaward conference to negotiate an ac- 
ceptable revision of a low bidder’s initially unacceptable program. 
The Plan does not contain a statement of definite minimum require- 
ments to be met by the bidder’s program or standards or criteria by 
which the acceptability of such program will be judged, and it ap- 
pears that the Plan recognizes the absence of such details by the state- 
ment contained therein : 


Although “affirmative action” is criticized as ambiguous, the very lack of spe- 


cific detail and rigid guideline requirements, permits the utmost in creativity, 
ingenuity and imagination. 


You cite two construction contracts awarded in the Philadelphia 
area under the Plan which were financed in part by the Department 
of Health, Education, and Welfare, and one by the Department of 
Housing and Urban Development, as being illustrative of the legal 
and practical problems resulting from such contracting procedure 
as well as the difficulties and uncertainties created in the implementa- 
tion of the preaward conference to obtain an acceptable affirmative 
action program. It is noted that although the statutes under which 
Federal assistance was provided in the cited cases—the Higher Educa- 
tion Facilities Act of 1963, 20 U.S.C. 701 et seg., and the College Hous- 
ing Loan Program, 12’ U.S.C. 1749—do not expressly require com- 
petitive bidding, policies and rules established by the Departments 
charged with the implementation of those statutes, as documented in 
the contracts, by regulations and/or other publications, specify gen- 
erally that construction contracts shall be awarded by the States or 
institutions concerned on the basis of publicly advertised competitive 
bidding. 

You ask our opinion as to “whether, before the so-called ‘Philadel- 
phia Plan’ is further enforced in such cases, it must be appropriately 
implemented by regulations which include a statement of definite 
minimum requirements to be met by the bidder’s program and any 
other standards or criteria by which the acceptability of such program 
will be judged.” 

While the competitive bidding system developed by the Govern- 
ment agencies in the administration of requirements specified in Fed- 
eral statutes is generally recognized as being more extensive and in- 
tricate than the procurement procedures of private or State or local 
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governmental agencies, the basic elements of publicly advertised com- 
petitive bidding are essentially the same whether the contract is to be 
awarded by the Federal Government, or a State, municipality or large 
institution. We believe it is fundamental that competitive bidding 
procedures should require invitations for bids to be so drafted as to 
offer equal and unambiguous terms and conditions to all bidders, No 
prospective contractor can intelligently compute his bid, or even de- 
cide that he wishes to incur the expenses of competing for the con- 
tract, without being fully informed beforehand of all factors which 
will materially affect the cost of his work or his ability to perform, 
including his hiring methods, personnel qualifications and subcon- 
tractors, Unless the invitations are definite and complete as to all es- 
sential requirements there can be no accurate and indisputable basis 
on which to determine which bid offers compliance with contract con- 
ditions and fulfillment of all project needs at the lowest price. Further, 
where material conditions and requirements are not clearly defined, 
such circumstance gives rise to the opportunity for favoritism, ar- 
bitrary action and abuse of authority in the awarding, or approving 
of proposed awards, of the contracts. 

We perceive no compelling requirement in the circumstances out- 
lined above for differentiation in the observance and application of 
the basic principles of competitive bidding, whether such bidding is 
required by Federal statute as a prerequisite to the obligation of pub- 
lic funds or is required by published regulations, rules and policies 
formulated by the Departments in the implementation of such stat- 
utes. Accordingly, in our view where federally assisted contracts are 
required to be awarded on the basis of publicly advertised competitive 
bidding, award may not properly be withheld pursuant to the Plan 
from the lowest responsible and otherwise responsive bidder on the 
basis of an unacceptable affirmative action program, until provision 
is made for informing prospective bidders of definite minimum re- 
quirements to be met by the bidder’s program and any other stand- 
ards or criteria by which the acceptability of such program would be 
judged. 

Although it may be true that the present lack of specific detail and 
rigid guideline requirements for an acceptable affirmative action pro- 
gram permits the utmost in creativity, ingenuity and imagination, it is 
equally true that it permits denial of a contract to the low bidder to 
be based on purely arbitrary or capricious decisions, and award to be 
made on the basis of similar decisions. We do not believe that a state- 
ment of those minimum requirements deemed necessary for an accept- 
able program would unduly interfere with the proper choice of 
bidders fully qualified and sincerely desirous of performing in full 
conformity with all legal requirements, 
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Regarding the Plan, whose starting date of November 30, 1967, for 
preaward examinations was prior to our letter to you of May 22, it 
appears that the Philadelphia Federal Executive Board was never- 
theless cognizant of the necessity for advising prospective bidders 
of affirmative action requirements. We note that the need for “in- 
clusion of affirmative action description in invitation to bid” was one 
of the four areas emphasized in the Chairman’s memorandum of Oc- 
tober 27, 1967, transmitting the revised Operational Plan to all mem- 
bers of the Board, and such subject is addressed in a Special Note on 
page 8 of that Plan in part as follows: 

Some contracting agencies have customarily included in their specifications 
cited in the invitation for bid, a description of the kind of affirmative action re- 
quired. Other agencies are currently considering such a procedure. 

The Philadelphia FEB’s Operational Plan under its coordinating efforts, en- 


visions the development of standard and/or compatible guidelines for affirma- 
tive action to be issued to all contractors in the bidding process. * * * 


Although it appears that the Philadelphia Federal Executive 
Board is in the process of establishing a statement of affirmative ac- 
tion requirements for use in the competitive bidding process, we are 
calling our views as set out above to the attention of the Chairman of 
that Board by letter of this date. 

A copy of our letter to the Chairman, Philadelphia Federal Execu- 
tive Board, as well as a copy of our letter of today to the Secretary of 
Labor concerning this matter, are enclosed. 


[ B-165351 J 


Pay—Retired—Disability—Disability Determination Subsequent to 
Release—Record Correction Action 


The retired pay of an Air Force officer retired effective April 1, 1963, who by 
a correction of military records is placed on the temporary disability retired 
list as of March 31, 1963, with entitlement to disability retired pay effective 
April 1, 1963, from which list he is removed on March 11, 1968, properly was 
for computation under section 5(a)(1) and not 5(a)(2) of the Uniformed 
Services Pay Act of 1963, the officer’s entitlement to retired pay on April 1, 
1963 not having occurred by force of the Uniform Retirement Date Act, but 
by the action of the Secretary, and the officer, therefore, was not overpaid 
retired pay commencing October 1, 1963, computed at 75 percent of the monthly 
basic pay of his grade fixed by the 1968 pay act. 


Pay—Retired—Disability—Recomputation of Retired Pay 


Upon removal from the temporary disability retired list on March 11, 1968, and 
permanently retired with 50 percent disability, an Air Force officer whose 
original retirement effective April 1, 1963, under 10 U.S.C. 8911 had been cor- 
rected to place him with 100 percent disability on the temporary disability 
retired list became entitled to retired pay recomputed under the third sentence 
of 10 U.S.C. 1401 as though he had retired in the first instance under section 
8911, and the officer’s retired pay greater when computed under Formula B 
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at 72% percent of the monthly pay of his grade fixed by the Uniformed Services 
Pay Act of 1963 than if computed at his disability rating of 50 percent, begin- 
ning March 11, 1968, the officer became entitled to retired pay computed under 
Formula B, as increased by subsequent legislation. 


To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 
November 18, 1968: 


Further reference is made to your letter dated August 28, 1968 
(ALRA), requesting an advance decision on the propriety of pay- 
ment of a voucher stated in the amount of $82.76 in favor of Colonel 
Thomas L. Crystal, Jr., USAF, retired, representing the difference 
in retired pay computed on the June 1, 1958, basic pay rates (with 
subsequent percentage increases) and the October 1, 1963, basic pay 
rates (with subsequent percentage increases) for the period June 1 
through July 31, 1968. Your request was forwarded here by letter of 
Headquarters United States Air Force dated September 27, 1968, ap- 
proved by the Department of Defense Military Pay and Allowance 
Committee as Air Force Request No. DO-AF-1020. 

Colonel Crystal was relieved from active duty March 31, 1963, and 
retired effective April 1, 1963, under the provisions of 10 U.S.C. 8911 
having completed 28 years, 9 months and 19 days of active service. 
Pursuant to section 5(a) (1) of the Uniformed Services Pay Act of 
1963, approved October 2, 1963, Public Law 88-132, 77 Stat. 212, 
10 U.S.C. 1402 note, and our decision of October 29, 1963, 43 Comp. 
Gen. 425, his retired pay was recomputed on the rates of basic pay 
prescribed by section 2 of that act, 37 U.S.C. 203, effective October 1, 
1963, and he was paid retired pay on that basis (with subsequent 
percentage increases) through May 31, 1968. 

On August 19, 1966, the Secretary of the Air Force directed that 
the pertinent records of the Air Force relating to Colonel Crystal be 
corrected to show that on March 31, 1963, he became unfit for mili- 
tary service by reason of 100 percent physical disability and that on 
the same day his name was placed on the temporary disability retired 
list, with entitlement to disability retired pay effective April 1, 1963. 
As the result of the record correction an adjustment in retired pay 
was made for the period April 1, 1963, through August 18, 1966, for 
the difference between retired pay received based on a multiplying 
factor of 7214 percent under 10 U.S.C. 8911 and a multiplying factor 
of 75 percent under 10 U.S.C. 1202, computed on the 1963 basic pay 
rates, with subsequent percentage increases. 

Colonel Crystal continued to receive retired pay on the basis of the 
higher percentage of disability through March 10, 1968, when, as the 
result of his removal from the temporary disability retired list and 
permanent retirement for 50 percent disability under 10 U.S.C. 1201 
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on March 11, 1968, his retired pay was again paid on the basis of 
his years-of-service percentage of 7214 percent computed on the 1963 
basic pay rates (with subsequent adjustments). 

As the result of an audit of Colonel Crystal’s retired pay account, it 
was determined that his retirement for disability did not entitle him to 
retired pay computed on the basis of the 1963 basic pay rates under 
section 5(a)(1) of the 1963 pay act and his retired pay was adjusted 
downward etfective June 1, 1968, to that prescribed by section 5(a) (2) 
of that act. Such action resulted in an indebtedness being established 
against him for the period October 1, 1963, through May 31, 1968. 

You say that since the disability was not detected prior to original 
retirement, the entitlement date of April 1, 1963, was not fixed by 
virtue of the “Uniform Retirement Date Act.” However, he was not 
entitled to retired pay prior to April 1, 1963, and you therefore express 
doubt as to whether or not Colonel Crystal’s retired pay should be 
computed in accordance with 43 Comp. Gen. 425. While you request 
a decision only on the propriety of payment to him of additional 
retired pay for the months of June and July 1968, it seems clear that 
your doubt extends to the correct amount of retired pay due him for 
the entire period from October 1, 1963, through July 31, 1968, since 
he has questioned the establishment of a debt against him. 

Section 5(a) of the Uniformed Services Pay Act of 1963 provides 
as follows: 

Sec. 5. (a) Except as provided in section 1402 of title 10, United States Code, 
the changes made by this Act in the rates of basic pay of members of the uni- 
formed services do not increase the retired pay or retainer pay to which a member 
or former member of the uniformed services was entitled on the day before the 
effective date of this Act. However, except for a member covered by section 6331 
of title 10, United States Code, who became entitled to retainer pay before April 1, 
1963, and subject to subsection (j) of this section, a member or former member 
of a uniformed service who became entitled to retired pay or retainer pay after 
March 81, 1963, but before the effective date of this Act, is entitled— 

(1) to have the retired pay or retainer pay to which he was entitled on 
the day before the effective date of this Act recomputed under the rates of 
basic pay prescribed by section 2 of this Act; or 

(2) to continue to have that pay computed under the rates of basic pay 
that were in effect under section 2038 of title 37, United States Code, on the 
day before the effective date of this Act, plus the percentage increase provided 
by subsection (e) of this section ; 

whichever pay is the greater. For the purposes of the preceding sentence, a mem- 
ber or former member who became entitled to retired pay on April 1, 1963, by 


virtue of section 1 of the Act of April 23, 1980, ch. 209, as amended (5 U.S.C. 
47a), shall be considered as having become entitled to that pay before April 1, 
1963. 


Section 1 of the act of April 23, 1930, ch. 209, 46 Stat. 253, 5 U.S.C. 
47a (1964 ed.), known as the Uniform Retirement Date Act, provided : 


Retirement authorized by law or Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for what ever cause retired 
shall take effect on the first day of the month following the month in which said 
retirement would otherwise be effective, and said first day of the month for retire- 
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ments made after July 1, 1980, shall be for all purposes in lieu of such date for 
retirement as was on April 23, 1980, authorized; except that the rate of active 
or retired pay or allowance shall be computed as of the date retirement would 
have occurred if this section had not been enacted. 


The above provision was restated and reenacted by the act of Sep- 
tember 6, 1966, Public Law 89-554, 80 Stat. 378, 557, as 5 U.S.C. 8301. 

The Uniform Retirement Date Act requires that every retirement 
(unless specifically or by implication exempted by statute) take effect 
on the first day of the month following the month in which the retire- 
ment would otherwise be effective, but that the rate of retired pay must 
be computed as of the date retirement would have occurred if the 
Uniform Retirement Date Act had not been enacted. In construing 
the last sentence of section 5(a) of the 1963 pay act, we held in 43 
Comp. Gen. 425 that where a member is retired for disability without 
the Secretary concerned having designated an earlier date of retire- 
ment under 10 U.S.C. 1221, the effective date of retirement is gov- 
erned by the provisions of the Uniform Retirement Date Act. Also, 
generally, where a member is retired for reasons other than disability 
on the first day of the month following that in which he becomes 
eligible therefor the retirement is governed by the 1930 act. However, 
where a member is retired at a time other than the date when eligi- 
bility for retirement first exists and the date of retirement is fixed 
on the basis of administrative discretion or election of the member 
on the first day of a month later than that required by the Uniform 
Retirement Date Act, the restriction contained in that act limiting 
retired pay to the amount that would have been payable if that law 
had not been enacted is not for application. 

In our decision of March 26, 1965, 44 Comp. Gen. 584, there was con- 
sidered the effect of the Uniform Retirement Date Act on retirements 
pursuant to 10 U.S.C. 6323(a), which provides that an officer of the 
Navy or the Marine Corps who applies for retirement after complet- 
ing more than 20 years of active service, of which at least 10 years was 
service aS a commissioned officer, may, in the discretion of the 
President, be retired on the first day of any month designated by the 
President. 

Wethere held in effect that since retirements under 10 U.S.C. 6323 (a) 
are required to take effect on the first day of a month designated by 
the President, the primary purpose of the Uniform Retirement Date 
Act to fix retirements on the first day of a month was fulfilled and the 
restrictive provision of that act does not apply to officers retired under 
10 U.S.C, 6323(a). That is to say that where a member would have 
retired on the first day of a month had the Uniform Retirement Date 
Act not been enacted, it cannot be said that the effective date of his 
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retirement is fixed by the force of the Uniform Retirement Date Act 
so as to make him subject to the restrictive provision of that act. 

Under 10 U.S.C. 1221 the Secretary concerned may specify an effec- 
tive date for a member’s retirement, or the placement of his name on 
the temporary disability retired list, that is earlier than the first day of 
the month as required by the Uniform Retirement Date Act and 
under 10 U.S.C. 1552 the Secretary of a military department may cor- 
rect any military record of that department when he considers such 
action necessary to correct an error or remove an injustice. Thus, the 
Secretary of the Air Force, in correcting the military record of Colonel 
Crystal, could have placed him on the temporary disability retired list 
and specified any effective date for his retirement. 

While the corrected record purports to show that Colonel Crystal 
was transferred to the temporary disability retired list on March 31, 
1963, it appears that he remained in an active duty status through that 
day since he did not become entitled to disability retired pay until 
April 1, 1963. It seems clear that he did not become entitled to retired 
pay on that day by force of the Uniform Retirement Date Act, but be- 
cause of the action taken by the Secretary of the Air Force, in connec- 
tion with his disability. Accordingly, it is our view that while he was 
on the temporary disability retired list he was entitled to retired pay 
computed at 75 percent of the monthly basic pay of his grade fixed by 
the 1963 pay act commencing October 1, 1963 (with subsequent in- 
creases provided by law), which he has received, and that the indebted- 
ness established against him for the period from October 1, 1963, 
through May 31, 1968, should be canceled. 

Upon being permanently retired for disability on March 11, 1968, 
with 50 percent disability, Colonel Crystal was entitled to recompute 
his retired pay under the third sentence of 10 U.S.C. 1401 as though he 
had retired in the first instance under 10 U.S.C. 8911 if the formula 
applicable to retirements under that section, Formula B, 10 U.S.C. 
8991, is more favorable to him. Since, under 43 Comp. Gen. 425, he 
would have been entitled to retired pay computed at 7214 percent of 
the monthly pay of his grade fixed by the 1963 pay act under Formula 
B and such retired pay is greater than that payable if computed on his 
disability rating of 50 percent, he became entitled, beginning March 
11, 1968, to retired pay computed on that basis under Formula B (as 
increased by subsequent pay raise legislation). 

Accordingly, the voucher, which is returned herewith, may be paid 
if otherwise correct. 
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[ B-164689 J 


Compensation — Overtime — Entitlement —Employees Receiving 
Premium Pay 


When employees who are receiving premium pay on an annual basis under 5 
U.S.C. 5545(c) (2) prescribed for irregular, unscheduled overtime, Sunday, holi- 
day, and night duty, are detailed to perform 12-hour shifts of duty on Saturday, 
Sunday, and. Monday, they may be regarded as performing regularly scheduled 
overtime work entitling them additionally to overtime compensation for the 
services performed on detail in excess of 40 hours per week and 8 hours a day, 
the special work satisfying the term “regularly scheduled work” used in 5 U.S.C. 
5545 with respect to night differential and defined as work which is duly author- 
ized in advance and scheduled to recur on successive days or after specified in- 
tervals. However, the hours spent in traveling to the site of the special duty are 
not compensable as overtime. 


To the Attorney General, November 20, 1968: 


Returned herewith is the claim of Mr. Edwin Chauvin, Jr., an em- 
ployee of the Immigration and Naturalization Service for overtime 
compensation while detailed to Meridian, Mississippi. There are also 
transmitted herewith the claims of five other employees of the Immi- 
gration and Naturalization Service for overtime compensation under 
similar conditions. The matter was the subject of letters of June 24, 
1968, and September 13, 1968, from the Assistant Attorney General for 


Administration. 

The six employees were issued written orders Friday, October 20, 
1967, at about 3 p.m., telling them to depart as soon as possible for 
Meridian, Mississippi, for detail. Upon arriving at Meridian they re- 
ported to the Deputy U.S. Marshal as instructed and were advised 
that beginning Saturday, October 21, 1967, at 6 a.m., they would work 
in 12-hour shifts and continue until further notice. They worked 
Saturday, Sunday, and Monday. Their claims were disallowed admin- 
istratively for the reason that they were receiving premium pay under 
5 U.S.C. 5545(c) (2) which is in lieu of other forms of premium com- 
pensation, except for regularly scheduled overtime duty. 5 U.S.C. 5545 
(c) (2) provides that: 


(ec) The head of agency, with the approval of the Civil Service Commission, 
may provide that— 


* ™ * * * * * 


(2) an employee in a position in which the hours of duty cannot be con- 
trolled administratively, and which requires substantial amounts of irregu- 
lar, unscheduled, overtime duty and duty at night, on Sundays, and on 
holidays with the employee generally being responsible for recognizing, 
without supervision, circumstances which require him to remain on duty, 
shall receive premium pay for this duty on an annual basis instead of 
premium pay provided by other provisions of this subchapter, except for 
regularly scheduled overtime duty. Premium pay under this paragraph is 
determined as an appropriate percentage, not less than 10 percent nor more 
than 25 percent, of such part of the rate of basic pay for the position as 
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does not exceed the minimum rate of basic pay for GS-10, by taking into 
consideration the frequency and duration of night, Sunday, holiday, and 
unscheduled overtime duty required in the position. 

The primary question involved in Mr. Chauvin’s claim, as well as 
the claims of the other five employees, is whether the services rendered 
in excess of 40 hours per week or 8 hours a day may be regarded as 
regularly scheduled overtime duty for which overtime compensation 
would be payable in addition to the 15 percent premium pay which 
they received for irregular overtime, holiday, and night duty. 

We have held that the term “regularly scheduled work” as used in 
5 U.S.C. 5545 concerning night differential is work which is duly 
authorized in advance and scheduled to recur on successive days or 
after specified intervals. 40 Comp. Gen. 397 and decision cited therein. 
In the absence of any definition of “regularly scheduled overtime” 
in the statute or in the regulations of the Civil Service Commission, 
we see no reason why the definition used in the cited decision should 
not be applicable here, particularly since both terms appear in the 
same statute. 

The employees involved were advised ahead of time in writing to 
report to the Deputy U.S. Marshal at Meridian and upon arriving 
were scheduled by him to work 12-hour shifts, starting Saturday, 
October 21, 1967, on successive days. Thus, the overtime is to be 


regarded as regularly scheduled. Accordingly the Immigration and 
Naturalization Service is authorized to make additional payments 
to the six employees for such regularly scheduled overtime. That por- 
tion of the claim for payment of overtime for hours spent in traveling 
in Government automobiles to Meridian should be disallowed since 
we have held that travel of that nature is not performance of work 
or travel under arduous conditions. 40 Comp. Gen. 439. 


[ B-165265 J 


Transportation—Rates—Value Released v. Unreleased—Bill of 
Lading Provision 


Condition 5 of the Government bill of lading that “shipment is made at the 
restricted or limited valuation specified in the tariff or classification at or under 
which the lowest rate is available” entitles the Government on a shipment sub- 
ject to a section 22 quotation that does not require notice of shipper’s released 
valuation in a specified form to the lowest rate provided in the quotation—the 
released value rate. Even though a quotation is not a “tariff or classification” 
within the strict meaning of the Interstate Commerce Act, it is the schedule of 
charges for services contemplated by the definition of the word “tariff’—a 
statement by a carrier that it will furnish certain services under certain condi- 
tions for certain prices, a schedule of rates and charges. 
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To the Georgia Highway Express, Inc., November 20, 1968: 


Reference is made to your letter of September 11, 1968, with enclo- 
sures, requesting review of the disallowance of your claim by supple- 
mental bill No. 6275 in the amount of $31.89 for additional freight 
charges on a shipment of Government property from Ogden, Utah, 
to Fort Benning, Georgia, under Government bill of lading 
C-9150223, September 23, 1966. 

Your claim is based on your contention that condition 5 of the 
Government bill of lading is inapplicable in connection with section 
22 rates and you rely on our decision dated May 18, 1959, 38 Comp. 
Gen. 768. 

At the time the involved shipment moved, item 35 of the 1st Revised 

Page 18-B, Rocky Mountain Tariff Bureau, Inc., U.S. Government 
Quotation I1.C.C. No. 18, effective July 11, 1966, was in effect and 
provided only: 
Rates published in this quotation are dependent upon the declared or released 
value of the property and are based upon property declared to be of, or released 
to, a value not exceeding $50.00 for any shipment of 100 pounds or less, or not 
exceeding 50 cents per pound, actual or billing weight, for any shipment in excess 
of 100 pounds. 

There was no requirement for any specific form of notification on 
the bill of lading by which the carrier was to be notified that the 


shipment was made at the released valuation and condition 5 of the 
reverse side of the Government bill of lading provides: 


This shipment is made at the restricted or limited valuation specified in the 
tariff or classification at or under which the lowest rate is available unless 
otherwise indicated on the face hereof. 


With reference to your reliance on our decision dated May 18, 1959, 
38 Comp. Gen. 768, it should be pointed out that it was held in such 
decision, at page 772, that: 

* * * despite condition 5 of the Government bill of lading, the offers of reduced 
rates were made conditioned upon the notation of the shipper’s released valua- 
tion in a specified form on the bill of lading, it cannot reasonably be held that 
the intent of the offeror in making the condition is fulfilled by the mere 
existence of condition 5. [Italic supplied.] 

As indicated by the underlined material, our decision was concerned 
with released valuation provisions which required a notation in a 
“specified form,” and, as shown above, the released valuation pro- 
vision applicable in the present instance did not require a notation in 
any specific form at the time the subject shipment moved. 

With respect to your objection that condition 5 on the Government 
bill of lading refers to a tariff or classification and U.S. Government 
Quotation I.C.C. No. 18 is a quotation and not a tariff or classification 
and condition 5 would not have application, it should be observed that 
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a “tariff” has been defined as a statement by carrier to possible shippers 
that it will furnish certain services under certain conditions for certain 
prices, a schedule of rates and charges. Union Pacific R. Co. v. Higgins, 
223 F. Supp. 396, 400 (1963). See also, Pacific SS. Co. v. Cackette, 
8 F. 2d 259, 261 (1925) ; Turoff v. Fastern Airlines, 129 F. Supp. 319, 
321 (1955); and Bernard v. U.S. Aircoach, 117 F. Supp. 134, 138 
(1953). Quotation I.C.C. No. 18 is such a schedule of charges for serv- 
ices within the meaning of that definition, whether or not it would be 
considered a tariff within the restricted meaning of the Interstate 
Commerce Act, 49 U.S.C. 1, and following sections. Compare Great 
Northern Ry. Co. v. United States, 156 Ct. Cl. 382, 312 F. 2d 901 
(1962). 

Condition 5 is not specifically limited to “published” or “filed” 
tariffs, and the Government bill of lading is intended to cover the 
transportation of Government freight in all circumstances whether or 
not subject to regulation. It is therefore our view that the terms are 
not to be limited to the restricted definitions of the word “tariffs” in 
particular situations. In Strickland Transportation Company v. 
United States, 334 F. 2d 172, 179, the court found that the effect of 
condition 5 is that : 

The Government, in the absence of affirmative declaration to the contrary, in- 
tends thereby to ship at the lowest possible rate, and if that can only be accom- 
plished by a limitation in value (released shipment), it is the purpose of the 


Government to declare that value. If not a literal, it was nonetheless, a substan- 
tial compliance. 


Also, the court there stated : 


* * * the standard uniform Government Bill of Lading declares the universal 
purpose to get the most transportation at the cheapest price. 


In the present instance, the lowest rate is a released value rate pro- 
vided in a section 22 quotation. In view of the foregoing, the settle- 
ment of August 30, 1968, which disallowed your claim must be and is 
sustained. 


[ B-164733 J 


Contracts—Negotiation—Competition—Changes in Price, Specifi- 
cations, Ete. 


Under a revised request for quotations (RFQ) that exercised the quantity option 
contained in the original RFQ issued pursuant to the public exigency negotiation 
authority in 10 U.S.C. 2804(a) (2), and which permitted the submission of dif- 
ferent designs for an aircraft fuel flow system to cost less than $100,000, the 
acceptance of a price reduction, contemplating specification changes, without 
soliciting competition from the only other offeror who had responded to the 
initial RFQ did not create a “buy-in” and sole source procurement situation, nor 
require submission of cost or pricing data pursuant to the “Truth in Negotiations” 
Act, “Buying-in” meaning offering a price in competition that is under cost with 
the expectation of making up losses, and the “Truth in Negotiations” Act not 
applying to a procurement that is less than $100,000. 
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To the Avien, Incorporated, November 21, 1968: 


We refer to your protest against the award made to the General 
Electric Company (GE) under request for quotations (RFQ) No. 
F33657-68-Q-0595 issued by the Air Force Systems Command, Aero- 
nautical Systems Division, Wright-Patterson Air Force Base, Ohio. 

The contract in question covers a requirement for the design and 
production of fuel flow instrumentation to indicate the flow rate of 
engine fuel in the A~-7D aircraft. The fuel flow system includes an 
indicator and a transmitter, both covered by military specifications. 

The RFQ for this requirement was issued on December 21, 1967, 
under the negotiating authority of 10 U.S.C. 2304(a) (2) (“public 
exigency” due to urgent delivery requirements). It called for 66 sys- 
tems with an option to increase the quantity by not more than 100 
percent to be exercised either at the time of award or after award. The 
RFQ permitted four (4) different designs, including the second har- 
monic and the synchro-type design. 

Although solicitations had been sent to 47 firms, only two proposals 
were received on February 5, 1968, the amended deadline. You sub- 
mitted a primary proposal for a system to drive two transmitters and 
an alternate proposal for a system to drive a single transmitter. Both 
these systems were based on the synchro design. GE responded with 
a single proposal for a system to drive two transmitters based on the 
second harmonic design. The proposed prices are abstracted as follows : 


1. Avien, Inc. 


Unit Total 
Item Quantity Price Price 


Indicator 66 $390 $25, 740 
Indicator (proposed 

alternate) 66 275 18, 150 
Transmitter 66 650* 42, 900 


*Nors.—The above-quoted prices do not include the cost of a “Flame Test”’ 
as specified in paragraph 4.6.3.2 of MIL-I-83027. Avien would prefer to have 
this test conducted at an Air Force facility. In the event this is not feasible, we 
will amend our quotation to include the cost of a “Flame Test.” 


Total Primary Bid: $68, 640 
Total Alternate Bid: 61, 050 
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2. General Electric Company 


Unit Total 
Item Quantity Price Price 


Indicator 66 $495 $32, 670 
Transmitter 66 605 39, 930 
Data Lot 30, 000 
Testing 25, 000 


Total Proposed Bid: $127, 600 


The proposals were submitted to the Base Instruments Division for 
evaluation. On February 19, 1968, the Chief of the Division advised 
the contract negotiator that additional information, to be submitted 
no later than February 28, 1968, was needed from the two sources 
in order to evaluate the proposals. Basically, the evaluators wanted 
fuller explanations as to the operations of the proposed systems. In 
addition, the Chief of the Instruments Division stated as follows: 

2. It should be made known to the sources below [Avien and GH] that there is 
now an optional requirement that the indicator * * * can now supply power to 
drive only one transmitter * * * if so desired. Any changes made to the source’s 


technical proposals due to this optional requirement must be completely explained 
in detail on every aspect. 


By dispatch dated February 20, 1968, your firm and GE were advised 
of the optional requirement and each was requested to furnish the ad- 
ditional information needed to complete final evaluation of proposals. 
(You were also advised that the “burn-in” test was a specification re- 
quirement.) The companies were told to submit their responses by Feb- 
ruary 28th. However, on February 27, 1968, amendment No. 0002 
to the RFQ was issued increasing the number of fuel systems from 66 
to 104 and the option from 100 percent to 200 percent of the schedule 
quantity. A due date of March 8, 1968, was established for the revised 
proposals, 

Meanwhile, on February 29, 1968, the Instruments Division com- 
pleted its technical evaluation of the proposals. The Division reported 
that all three of the proposals were technically acceptable, but that 
your alternate proposal was not recommended. Your prime proposal, 
on the other hand, was considered on the basis of technical merit to 
best meet the needs of the Air Force. GE’s technical proposal was also 
recommended for award consideration. 

On March 1, 1968, both companies were requested to submit expedite 
delivery schedules with their revised proposals based on an accel- 
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erated test program. On March 8, 1968, the following revised quotes 
were received : 


1. Avien, Inc. 
Item Quantity Unit Price Total Price 


Indicator 104 each $390. 00 $40, 560. 00 
Indicator (alternate) 104 each 275. 00 28, 600. 00 
Transmitter 101 each 694. 44* 70, 138. 49 


*Including cost of flame test 


Total Proposed Bid: $110, 698. 44 
Alternate Proposed Bid: 98, 738. 44 


2. General Electric Company 





Item Quantity Unit Price Total Price 


Indicator 104 each $400 $41, 600 
Transmitter 101 each $515 $52, 015 


Total Proposed Bid: $93, 615 


Based on a March 15, 1968, award date, GE proposed a test program 
which the Air Force determined could be completed 2 months earlier 
than your proposed test program. On March 15, 1968, GE was award- 
ed a letter contract on the basis that it had proposed a lower price and 
an earlier delivery than your firm. The letter contract provided that 
the definitive contract would be negotiated at a later date at a fixed 
price not to exceed $93,615. The definitive contract, which was exe- 
cuted on June 28, 1968, includes the 200-percent option provision at 
prices of $460 each for the indicator and $580 each for the transmitter. 
Delivery of 13 units was scheduled to commence in September 1968. 
(The RFQ had called for delivery to commence in November 1968.) 

As a result of the award to GE, the governing indicator and trans- 
mitter specifications are being (or have been) revised to specify the 
second harmonic design in the fuel flow system for the A~7D aircraft. 
The Air Force explains that this procedure is necessary in order to 
maintain specific control of the detailed product configuration baseline 
during the acquisition phase. 
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You have protested, first to the Air Force and later to us, the pro- 
priety of the award to GE. Essentially, you make two contentions: 

1. That the procedure which resulted in the award to GE was con- 
ducted in an improper manner and not in accordance with the appli- 
cable Government policies and regulations. 

2. That said award to GE does not result in any savings to the Gov- 
ernment but in fact increases the overall costs to the Government by 
reason of the large immediate and long-range requirements for the 
systems. (In this connection, we have been advised by the Naval Air 
Systems Command that this system will be procured for the Navy 
A-T aircraft via Military Interdepartmental Procurement Requests 
(MIPR’s) to the Air Force along with the TF41 engine.) You believe 
the Air Force is now tied down to a sole source (GE) for an obsolete 
design concept (second harmonic design) and can anticipate consid- 
erably higher costs throughout the entire life of the program. You crit- 
icize the failure of the procurement officials to request a cost break- 
down or other cost data on the initial procurement in order to prevent 
the “buy-in” which you feel sure occurred in this case, 

Concerning the award procedure, you question the justification for 
requesting a second round of proposals,.after the February 5 proposals 
were submitted. You allege that the Air Force message of February 
20, 1968, advising all offerors of the optional requirement for a single 
power supply indicator system, was no more than “a clear ‘tip-off’ to 
GE that it had real price and technical competition.” It is your con- 
tention that GE at this point had no time to submit a revised technical 
proposal based on the optional requirement but it could lower its prices 
to meet the competition. 

The contracting officer acknowledges that he did not expect GE to 
submit a proposal on the special indicator. He explains that your alter- 
nate proposal for a special indicator to drive only one transmitter was 
not permitted under the specifications. But since the A-7D is a single 
engine aircraft he decided to permit such an alternate proposal, and 
he undertook to advise GE of this change only so that all parties would 
be aware of the ground rules. 

As of January 10, 1968, the specification provision involved (ex- 
hibit No. 2 of MIL-I-83026 amendment No. 1 dated January 10, 1968), 
stated as follows: 

3.5.3.2 Power supply-synchro input. The indicator shall supply an * * * ac 
signal to the transmitter when operating one or two * * * transmitters con- 
forming to MIL—I-83027. [Italics supplied.] 

This paragraph appears somewhat ambiguous to us because of the 
word “or.” The Air Force report states the language was intended to 
mean that the indicator shall drive one as well as two transmitters. We 
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think this is the most reasonable interpretation of the specification 
language and, in any case, you have not alleged that this requirement 
was misunderstood by your firm. In view of the intended meaning, we 
think it was proper for the contracting officer to notify all offerors 
by the dispatch of February 20, 1968, that a proposal based on the use 
of an indicator capable of driving only one transmitter would be con- 
sidered. The distribution of this information may well have alerted 
GE to the existence of competition for the award, but so far as the rec- 
ord shows the contracting officer acted in good faith and was justified 
in issuing the notification. Also we do not believe the dissemination of 
information regarding the possibility of proposing on the basis of an 
indicator capable of driving only one transmitter constituted a dis- 
closure of Avien’s proprietary data as you allege. The fact that GE 
may never have attempted to submit such a design does not establish 
that the idea to do so was proprietary to Avien. 

In any event, GE certainly could have ascertained there was com- 
petition for the award when the Government requested revised quotes 
based on increased quantities. The record indicates that the Air Force 
purchasing office became aware of a need for the increased quantity 
in January 1968. Purchase authority for the additional quantity of 35 
transmitters and 38 indicators was received on February 9, 1968, and 
delivery of these additional quantities was required earlier than the 
original quantities. (It is reported that four commercial systems were 
purchased from GE in January 1968 as an interim buy for the first 
two aircraft.) The contracting officer therefore decided to request 
revised proposals for increased quantities and an accelerated test 
program, 

You state that the contracting officer should have proceeded to make 
award to your firm under the original proposals rather than to solicit 
revised proposals. It is your contention that whether 66 units or 104 
units were bought, this will be only a fraction of the number which 
will be bought over the life of this aircraft and that the Air Force’s 
primary concern should have been to prevent a “buy-in” rather than 
to decide between purchasing 104 units as opposed to 66 units. In ad- 
dition, you contend that the procuring officials should have protected 
against a buy-in by requiring GE to furnish a cost breakdown and 
pricing information in accordance with the provisions of Armed 
Services Procurement Regulation 3-807 and 16-206 which implement 
the “Truth in Negotiations” Act. You conclude as follows: 


(f.) No real cost saving will accrue to the Government although the final 
price submitted by GH seems to indicate a cost savings. This is an illusion. 
Having successfully excluded Avien from this procurement, GH must in the 
future at least double its bid price. This it must do to meet the current price 
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charged by it to the commercial airlines for this item in substantially similar 
quantities. To fail to increase its price to match the price charge to the airlines 
would result in such an uproar by the airlines that GE will necessarily go to any 
lengths to avoid that situation. 

(g.) The extent of the GE monopoly rises steadily larger and larger. There 
are many indications (all submitted to you by us) that the quantity of A7 air- 
craft to be procured has steadily increased to meet new and additional require- 
ments. This situation aggravates seriously the result from perpetuating the GE 
monopoly. 


(h.) The GE second harmonic system is obsolescent. The Government’s pref- 
erence is for the synchro type of fuel flowmeter. This is conclusively estab- 
lished by Government documents set forth in the memorandum forwarded to 
you by us on 16 October 1968. Moreover, only GE can make the second harmonic 
system which contains only GE components. There is not and cannot be any 
competition for that system. On the contrary, there can be and undoubtedly 
will be considerable competition to provide the synchro type flowmeter as well 
as to provide components thereof. 

The Air Force, of course, does not believe that the second harmonic 
system is obsolescent. We note that while the Air Force evaluators 
stated that your proposal based on the synchro type of fuel flow meter 
was “outstanding,” they also reported that the GE proposal based on 
the second harmonic principle was “judged to be good.” Further, the 
Air Force expects to be able to obtain competition for the second har- 
monic design. As you know, the Department has expressed its inten- 
tion to stimulate competition by using two-step formal advertising or 
negotiating procedures on any future buys of this equipment, hoping 
thereby to avoid a sole-source situation. 

We recognize it might be difficult to obtain competition for this 
GE-designed equipment. For that matter, we have no certain as- 
surance that your system would have afforded the Government a 
greater opportunity to obtain competition. 

There is no requirement in the “Truth in Negotiations” Act or the 
implementing regulations for the submission of cost or pricing data in 
the case of a “buy-in.” As stated in ASPR 1-311, “buying-in” refers 
to the practice of attempting in procurements involving price com- 
petition, to obtain a contract award “by knowingly offering a price or 
cost estimate less than anticipated costs with the expectation of * * * 
receiving future ‘follow-on’ contracts at prices high enough to recover 
any losses on the original ‘buy-in’ contract.” Obviously, buy-ins occur 
only in competitive situations. However, the “Truth in Negotiations” 
requirement to supply cost or pricing data does not apply where there 
is adequate price competition. ASPR 3-807.3(c) states that “Where 
there is adequate price competition, cost or pricing data shall not be 
requested regardless of the dollar amount involved.” Further, even 
if price competition is absent in a particular procurement, the act is 
mandatory only if the award exceeds $100,000 in amount. The award 
to GE was for an amount less than $100,000 and, as defined in ASPR 
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3-807.1(b) (1), we believe there was “adequate price competition.” 
Clearly, therefore, the contracting officer was not authorized to re- 
quest cost or pricing data from GE in the instant case. 

Naturally we are concerned by your allegation that the Government 
can expect to pay considerably higher prices in the future for this GE 
system. You say that GE must “at least double its bid price * * * to 
meet the current price charged by it to the commercial airlines for 
this item in substantially similar quantities.” In this regard, you have 
assumed that the prices initially proposed by GE on February 5th 
actually reflect its costs for the fuel flow system while its revised 
prices are merely “buy-in” prices. 

We are not aware of GE’s commercial pricing structure. With re- 
gard to the bidding, however, the record shows that the GE reduction 
was attributable in part to a decrease in the unit prices quoted on the 
indicator and transmitter (about a 15- to 20-percent reduction) and 
in considerable part to the elimination of a $30,000 charge for data 
and a $25,000 charge for testing which were included in GE’s initial 
proposal. (Your proposal did not include a separate charge for these 
cost elements either.) It appears to us that GE may have elected to 
absorb these costs in order to better its position for the rebidding. 
In such event, there would be no reason to expect higher prices quoted 
for the GE units on any follow-on procurements, since data and test- 
ing would not be required to any significant degree on such 
procurements, ‘ 

Be that as it may, for the reasons stated above, we have no basis 
to question the award made to GE on this procurement. Accordingly, 
your protest is denied. 

We enclose a copy of our letter of today to the Secretary of the Air 
Force. You have suggested to us that since it is contemplated that the 
Air Force will be purchasing this system for the Navy as well as for 
its own use, it might be feasible for the Air Force to purchase the 
synchro design for the Navy’s use and the second harmonic design for 
its own use, thus establishing dual sources for the system. We are 
not in a position to know whether this approach is feasible from a 
logistics standpoint. From a procurement standpoint, we dre uncer- 
tain of the worth of such a procedure. On the one hand, it might 
merely lead to two sole-source situations—one within the Air Force, 
the other within the Navy. On the other hand, it could create com- 
petition of an indirect sort between the design manufacturers. In any 
case, we are forwarding your suggestion to the Secretary of the Air 
Force. 
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[ B-164993 J 


Contracts—Specifications—Minimum Needs Requirement—Erro- 
neously Stated 


An award to the seventh highest bidder out of eight bidders submitting re- 
sponsive bids to an invitation for desks that incorporated unessential, restrictive 
proprietary specifications, is based on a desire for a superior product and not 
on the minimum needs of the Government and, therefore, the requirements of 
paragraph 1—1201 of the Armed Services Procurement Regulation (ASPR) that 
invitations state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit the 
acceptability of a product were disregarded. To assure the full and free compe- 
tition contemplated by paragraph 1-1206.1(a) of ASPR, future advertised spec- 
ifications for desks should accurately reflect only actual minimum needs. 


To the Secretary of the Navy, November 21, 1968: 


By letter dated September 18, 1968, with enclosures, the Acting 
Deputy Commander, Purchasing, Naval Supply Systems Command, 
furnished a report on the protest of the Business Services Corporation 
against the rejection of its low bid of $11,110 and the award of a con- 
tract to the Baird Seating Company, Inc., at the price of $14,476 under 
invitation for bids No. N00161-68-B-0447. 

The invitation, issued on May 17, 1968, by the United States Naval 
Academy, requested bids for 110 traditional style office desks in ac- 
cordance with specifications set forth therein. In addition to offering 
a price, bidders were to insert the desk manufacturer’s name, brand 
name and model number of the desks offered. Eight bids were received 
and opened on June 17, 1968, and it appeared that the Business Serv- 
ices Corporation offered to furnish Cole Steel’s Madison brand No. 
1762NCF-SF desks at a unit price of $101, less 2 percent for payment 
in 20 days. The General Fireproofing Company offered its Generalaire 
desk No. A1960F-3 for $105.75 per unit and Baltimore Stationery Co. 
offered the same model desk for $109.70. Glover School & Office Equip- 
ment, Inc., proposed to furnish All Steel’s model No. 6629 for $113.74 
and Executive Interiors, Inc., offered the same model desk for $123.90. 
The Baird Seating Company, Inc., offered the Lyon Metal Products 
desk, traditional brand No. 10-0140, at a unit price of $131.60. M. S. 
Ginn & Company offered a Corry-Jamestown desk, No. 5560, at $131.10 
and Lucas Brothers offered a Steelcase model No. 14021 desk at $138. 

The invitation did not require bidders to furnish data on their pro- 
posed desks to show compliance with the specifications and, as reported 
by the Naval Academy, “eight bidders were found to have submitted 
responsive bids.” It is reported that a “preaward survey” was con- 
ducted and that this consisted of visits to several of the desk manu- 
facturers and discussions with bidders. After some period of 
intraagency discussion of the respective merits of the desks offered, it 
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was determined on June 25, 1968, to make award to the Baird Seating 
JSompany as the lowest conforming bidder even though six other 
bidders had offered lower prices presumably in compliance with the 
specifications. 

Upon review of this procurement, we have concluded that the speci- 
fications were restrictive and that no award should have been made 
under the invitation. While we are unable to direct that corrective 
action be taken because the contract has been completely performed, 
our consideration of the protest is set out below for the future guidance 
of procurement officials. 

Business Services protested to the contracting officer contending that 
the specifications incorporated in the invitation were clearly proprie- 
tary specifications written around a desk manufactured by the Lyon 
Metal Products Company, and that paragraph 1-1201 of the Armed 
Services Procurement Regulation (ASPR) was disregarded in making 
the award to the Baird Seating Company, the bidder proposing to 
furnish desks manufactured by the Lyon Metal Products Company. 
ASPR 1-1201, cited by the protestant, provides in pertinent part as 
follows: 

(a) Plans, drawings, specifications, descriptions for procurements shall state 
only the actual minimum needs of the Government and describe the supplies and 
services in a manner which will encourage maximum competition and eliminate, 


insofar as is possible, any restrictive features which might limit acceptable offers 
to one supplier’s product, or the products of a relatively few suppliers. * * * 


In reply to its allegations, Business Services was advised by the 
contracting officer that the Cole Steel (Madison 1762NCF-SF) desk 
offered by it was rejected due to failure to meet the specifications in 
the following areas: 


(1) 2.1 Top Construction. Not “sandwich” construction; ie., melamine top 
sheet, middle steel sheet, but not individual channel ribs spot welded on bottom 
of middle sheet vice full bottom sheet. 

(2) 2.5 Drawers. 

(a) Drawer glides not “large rugged”; smallest glides found in any of ap- 
proximately 12 types of desks inspected. 

(b) All drawers and slides do not fit “flush with the desk pedestal casing 
when fully closed”; dictation shelves protrude approximately %4’’ at minimum, 
and center drawer is recessed approximately 1’’ when locked. 


In its letter of August 1, 1968, to our Office, Business Services states 
that the Naval Academy’s justification for not awarding a contract 
to it seems to lie in the phrase “sandwich construction” as it applied to 
top construction. It states that this phrase in itself would appear to 
support its contention that the specifications were restrictive. Business 
Services contends that the top construction of the desk it offered is 
such that it will withstand abuse far above the intended use of the 
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desks to be purchased. The Naval Academy has stated that the drawer 
glides on the desks offered by Business Services are substandard and 
that they are smaller than that specified in the invitation. However, 
Business Services advises that the glides in its desk will withstand any 
amount of weight and provide a smooth glide under fully loaded con- 
ditions, and that it can see no justification for specifying glide diam- 
eter because glide diameter in itself does not insure the quality which 
is desired, 

While the preparation of specifications stating the needs of the 
Government and the factual determination as to whether equipment 
offered by a bidder conforms to those specifications is primarily with- 
in the discretion of the administrative agency concerned (38 Comp. 
Gen. 190; 35 id. 174), it is the function of the General Accounting 
Office to insure that procurements are made in accordance with appli- 
able law and that there is a proper exercise of the administrative dis- 
cretion. The record before us contains a letter dated May 9, 1968, to the 
Naval Academy from the General Services Administration (GSA), 
which contains a list of modifications to the Naval Academy’s specifi- 
cations for pedestal desks which GSA considered either necessary to 
permit a degree of competition or which may be useful to assure that 
the Naval Academy receives the desired quality and characteristics. 
GSA recommended that paragraph 2.1 be changed by deleting the 


word “sandwich” and substituting the word “formed” in place of the 
word “rib.” The Naval Academy did not follow these recommendations 
and paragraph 2.1 appeared in the invitation as follows: 


2.1 Top Construction. The top shall be sandwich construction with rib rein- 
forcements a maximum of 6’’ on centers to provide maximum rigidity. The top 
shall be faced with a woodgrain melamine plastic sheet to be selected by the 
government to match existing furniture. Samples to be submitted for selection. 


On April 12, 1968, or prior to the issuance of the invitation, the 
Naval Academy, in substantiating its request to purchase desks other 
than those under the GSA supply schedule, recommended specifica- 
tions for the desks and further advised that such recommended speci- 
fications would provide a justification for a sole-source procurement. 
The justification for a waiver stated, in pertinent part: 


6. Based on a careful consideration of cost, material, quality, design utility, 
workmanship, and durability factors, it has been concluded that the Model 10—- 
0140 traditional style desk manufactured by the Lyons Metal Company offers 
the best buy of all the desks studied. A Model 10-0140 desk, among several 
others, has been in use on a test basis in the Science Department for several 
weeks. Enclosure (2) lists the basic specifications recommended for use in pro- 
curing approximately 110 Science Department faculty desks. The Lyons desks 
meet all specifications; the All Steel 6629 and 2001-121, Art Steel 1500 and 400, 
Columbia DP60, Imperial P3060, and Steelcase 3223 models meet most of the 
specifications. Also listed in enclosure (2) are a number of the features that 
make the Lyons desk superior to its competitors. 
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After setting forth the recommended specifications, the Naval Acad- 
emy justification concluded by stating: 


7. The Lyons Model 10-0140 desk meets all the foregoing specifications and 
has the following significant advantages: 

a. Two-sheet steel top with bottom sheet ribbed on 3’’ centers (without ques- 
tion the strongest top in the industry in the price range considered). 

b. Honeycomb sound deadeners (the most effective of any desk examined). 

ce. Tapered top edge to minimize scratching (the only desk with this feature). 

d. Wider kneehole space due to extra slim pedestal casings. 

e. More floor clearance for ease in cleaning, also due to extra slim pedestal 
casings. 

f. Lock-in-top rather than in center drawer (normally a feature provided only 
by expensive desks). 

g. Tapered front drawer edge for ease in seating. 

h. 100% acrylic paint. 

i. Superior finish (probably hand) of corners, edges, etc. 


It is significant to note that such justification presentation rejected 
from consideration desks built by the Cole Steel Equipment Company, 
the General Fireproofing Company, and the Steelcase Company. Any 
bidder other than one offering to furnish the Lyon desk was put in the 
position of having its bid rejected because its desk did not have “sand- 
wich construction with rib reinforcements.” 

Section 2305(a) of Title 10, United States Code, provides that, 
whenever formal advertising is required, the specifications and invita- 
tions for bids shall permit free and full competition as is consistent witl 


the procurement of the property needed by the agency concerned. Con- 
sistent with this statutory direction, ASPR 1-1206.1(a) provides in 
pertinent part: 


* * * Purchase descriptions shall not be written so as to specify a product, or a 
particular feature of a product, peculiar to one manufacturer and thereby 
preclude consideration of a product manufactured by another company, unless 
it is determined that the particular feature is essential to the Government’s re- 
quirements, and that similar products of other companies lacking the particular 
feature would not meet the minimum requirements for the item. * * 

Having regard for these provisions of law and regulation, it is 
clear that an agency may purchase a specific product when it deter- 
mines that the features of that product are essential to its requirements. 
Hence, the sole question for our determination is whether the Naval 
Academy has justified its action in purchasing the Lyon desk at a price 
which was the seventh highest bid out of eight bids received. Of course, 
we have no way of determining, except from the administrative re- 
port, whether the particular features of the Lyon desk were essential 
to the Naval Academy’s needs. However, the record before us does 
not establish that desks other than the Lyon desk would not have met 
those essential needs. Rather, the record evidences an administrative 
desire for a somewhat superior product which was not related to the 
Naval Academy’s demonstrated minimum needs for desks. Considering 
that the other desks offered were commercial models and that the Lyon 
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desk is apparently a somewhat better commercial model, we do not 
find that the record establishes the existence of unique or unusual re- 
quirements which may be met only by the Lyon desk. 

In view of the many points of similarity between the specifications 
set forth in the invitation and the commercial description of the Lyon 
desk, together with the fact that the allegations of unwarranted restric- 
tiveness which are contained in the protest of Business Services are not 
convincingly or substantially refuted by the record, we conclude that 
the specifications were unduly restrictive and precluded the widest 
field of competition as required by statute. 

Since it appears that the needs of the Government could have been 
reasonably met by desks conforming to specifications other than those 
originally advertised, we suggest that all necessary steps be taken to 
assure that future advertised specifications for desks accurately reflect 
only the actual minimum needs of the Academy so as to assure the 
full and free competition envisaged by the advertising statute. 


[ B-165050 J 


Bids—Two-Step Procurement—Technical Proposals—Deficien- 
cies—Notice 

The failure before bids were invited on the second step of a two-step formally 
advertised procurement to furnish a separate notice to a bidder of the technical 
unacceptability of a low alternate proposal submitted not as a separate package 
but incident to the clarification of an unacceptable original proposal does not 
constitute acceptance of the low alternate proposal. The provision in section 
1-2.508—1(b) (5) of the Federal Procurement Regulations, as well as in the 
administrative regulation, for notice of the technical unacceptability of a proposal 
under the two-step advertised method of procurement is a procedural right that 
does not go to the essence of the award, and rejection of the alternate proposal 
will not be questioned, absent evidence the determination was arbitrary, 
capricious, or made in bad faith. 


To Sellers, Conner & Cuneo, November 21, 1968: 


Reference is made to a letter dated August 9, 1968, with enclosures, 
from your client ComTech Corporation (ComTech), protesting against 
rejection of its alternate proposal under invitation for bids (IF'B) 
No. 572-76625/337, issued by the the National Aeronautics and Space 
Administration, Goddard Space Flight Center (GSFC). 

The subject IFB was a two-step formally advertised procurement 
for five (5) 4/2 wire operational key systems to be used in support 
of the Tracking and Data Systems Directorate at GSFC. The first 
step of the procurement was a request for unpriced technical proposals, 
which was sent to 65 companies. Philco-Ford Corporation, Lockheed 
Electronics Company, ITT Federal Electric Corporation and Com- 
Tech were the only companies who responded to the request. After 
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technical evaluation of the proposals, it was determined that all four 
proposers appeared to be technically capable of providing the system 
and while none of the proposals were technically acceptable in all re- 
spects, they could be made technically acceptable through reasonable 
efforts on the part of the Government. Accordingly, letters were sent 
to the four proposers, including ComTech, which requested clarifica- 
tion of specified portions of their technical proposals, and also set out 
clarifying modifications of the original RFP. Additional data was 
submitted by the proposers and all four proposals were raised to an 
acceptable technical level. At this point it must be noted that your 
client, ComTech, had included, in paragraph 2.3.2 of its proposal, a 
suggested alternate involving a reconfiguration of the conference 
bridge equipment. GSFC did not mention this alternate in its letter to 
ComTech requesting clarification of its technical proposal, nor did 
ComTech mention it in its reply on June 8, 1968 (which clarified its 
original technical proposal). 

At bid opening time on August 5, 1968, ComTech presented to NASA 
two bid packages. When the bid packages were opened it was deter- 
mined that ComTech’s alternate bid was low, while Lockheed’s bid 
was second low. However, the opening official declined to accept Com 
Tech’s alternate bid on the basis that no alternate technical proposal 
had been submitted as a separate package and that he was unaware 
of an alternate technical approach having been suggested. It is your 
contention that ComTech’s alternate bid, offering the lowest bid price 
and complying with NASA’s specifications, was rejected summarily 
without good and sufficient reasons, and that said rejection was arbi- 
trary and totally without merit. 

In support of your contentions you refer to the following provisions 
of the RFP: 

In the first step of this two-step procurement, offerors are authorized and en- 
couraged to submit multiple technical proposals presenting different basic ap- 


proaches. Hach technical proposal submitted will be separately evaluated and 
the offeror will be notified as to its acceptability. 


Offerors submitting unacceptable technical proposals will be notified upon com- 
pletion of the technical evaluation. 


* + * * * . * 


In the second step of this procurement, only bids based upon technical proposals 
determined to be acceptable, either initially or as a result of discussions, will 
be considered for award and each bid in the second step must be submitted 
and based on the bidder’s own technical proposal. Failure to bid accordingly 
will result in rejection of bid as nonresponsive. 


Additionally you refer to the following provision in the IFB: 
Bids will be accepted and considered only from those firms who have submitted 


acceptable technical proposals pursuant to the first step or such procedures, as 
initiated by Request for Technical Proposal 572~76625/337 issued March 9, 
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1968. Any bidder who has submitted multiple technical proposals in the first 
step of this two-step procurement may submit a separate bid covering each 
technical proposal which has been determined as acceptable by the Government. 
It is your position that the procuring activity had a duty to notify 
ComTech if it was determined that the alternate proposal was un- 
acceptable, and that failure to speak out amounted to acceptance. 

According to the administrative report, during the period when 
the proposals were being technically evaluated, the alternative sug- 
gestion incorporated as 2.3.2 of ComTech’s proposal was studied by 
cognizant technical personnel and determined to be technically unac- 
ceptable. The report goes on to explain that the technical personnel 
did not consider the suggested alternate in paragraph 2.3.2 as an 
alternate proposal which required formal notice of unacceptability, 
and thus did not prepare a formal written determination of unac- 
ceptability. We are advised that other proposers had suggested certain 
minor changes and options which if they had not been rejected would 
have been considered as minor deviations having no significant effect 
on the system. However, ComTech’s alternate technical approach 
suggested in paragraph 2.3.2 differed from these suggested changes 
and options in that it amounted to a major change of the system and 
was subsequently treated, by ComTech, as a basis for an alternate bid. 
However, at the time evaluations were being made it was considered a 
suggested change or option which if accepted would amount to a 
major deviation ; consequently, it was rejected. 

The report further states that the contract negotiator, Mr. Jasnow, 
promised the technical office that he would “take care of the problem” 
by giving notice in step two of the IF'B that alternate proposals were 
not desired and would not be accepted. However, Mr. Jasnow trans- 
ferred to another agency without notifying his successor of his in- 
tentions. Consequently, step two of the IF'B did not include advice 
to the acceptable proposers that alternate bids would not be accepted. 

Conceding, as does the procuring activity, that the alternate incorpo- 
rated in paragraph 2.3.2 of ComTech’s technical proposal was an 
alternate proposal (although ComTech did not indicate clearly that it 
intended paragraph 2.3.2 to be an alternate proposal) we must de- 
termine whether failure to give notice of technical unacceptability 
must be construed as requiring acceptance of ComTech’s low bid on 
the alternate. Both Federal Procurement Regulations (FPR) 1-2.503— 
1(b)(5) and NASA Procurement Regulations (PR) 2.503-1(d) re- 
quire that under the two-step advertised method of procurement, 
notice of technical unacceptability must be given to any proposer who 
submits a proposal determined to be unacceptable. However, with 
respect to a corresponding provision of the Armed Services Procure- 
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ment Regulation we stated in a decision dated August 12, 1968, B- 
164776, denying a protest by a proposer who had not received notice 
of the rejection of its technical proposal : 


Inasmuch as the only right created by ASPR 2-508.1(a) (ix), that of notice, 
is procedural and does not go to the legal essence of the award, your protest 
must be denied. 


In any event, we do not believe that the procuring agency’s inad- 
vertent failure to advise ComTech of the nonacceptability of its alter- 
nate proposal before the issuance of the invitations for bids precludes 
the rejection of the bid based thereon. In 45 Comp. Gen. 487 we held 
that a bid on a two-step procurement should be rejected upon a deter- 
mination, after opening of the second-step bids, that the low bidder’s 
offer did not in fact meet the original requirements, even though it had 
been found acceptable upon evaluation of the technical proposals, The 
position of ComTech in the present case is much weaker. 

On the merits, ComTech contends that there are several advantages 
to be gained by using its alternate technical approach. However, as 
previously pointed out, cognizant technical personnel did study the 
proposal and found it unacceptable. It was concluded that it would be 
uneconomical and impractical for GSFC to accept ComTech’s 
alternate proposal, for the following reasons : 


One of the basic reasons for this requirement is the replacement of non-uniform 
communications systems presently existing at the various sites. These systems 
are no longer capable of satisfying the communication needs at the sites. The 
existing systems can no longer be expanded and have created a major series of 
problems. The problems result from the differences in design of the systems and 
the incidental logistic problems of supporting a number of non-uniform systems. 
Recognizing the problem, GSFC entered into a prototype system contract to 
develop a uniform system which would be capable of handling the present 
communication needs of the stations and be capable of being expanded to handle 
the increased communication needs of the future. The system, as a basic criteria, 
will have to have a high reliability since it will be located at isolated and remote 
sites throughout the world. The prototype system was required to prove out the 
ability of a communication system to perform and meet not only the specific needs 
of the one station, but the general needs of the remaining stations in the network. 
$75K was spent for this prototype system. The current procurement is for the 
updating of the remaining stations in the network with the exception of Rosman, 
Mojave and Johannesburg. Network activity at the Mojave and Johannesburg 
sites dictates that it is not economical to upgrade these sites. The site communi- 
cations at Rosman are currently being furnished by the local telephone company ; 
and it has not been resolved at this point whether the local telephone company 
is willing to continue with this service upgraded to meet the needs of the site 
or whether we will have to obtain the equipment to satisfy the needs of this site. 
Were we to award this procurement to ComTech on the basis of their alternate 
proposal, we would have to replace the existing system at Fairbanks, Alaska 
(the prototype system to this requirement) with a ComTech system. This replace- 
ment would not be necessary were we to procure a system meeting our specifica- 
tions and drawings as we have called for. This replacement would be neces- 
sary for purposes of uniformity in controlling the systems modifications 
which will occur throughout the life of the systems and to eliminate a dual 
logistics system which would otherwise be required. The cost of replacing the 
existing system at Fairbanks would be approximately $60K and would tend to 
imply that the $75K already. spent for the prototype system was wasted. In 
addition, we would have systems which would not be proven and which would 
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contain non-standard parts and components. The critical non-standard parts 
would be the bridges which are presently not available commercially. Survey 
reveals the bridges would not be commercially available in the future except for 
orders of significant magnitude to be economical (much greater than normal 
logistics requirements). The cost of maintaining dual systems in the network 
involving dual technical records and dual logistic systems cannot be readily 
estimated. It is, however, the opinion that over the life of the systems, this 
cost would exceed the cost of replacing the prototype system at Fairbanks. 

The final determination of the Government’s needs in the present 
case, and the acceptability of offered equipment, is a complex ques- 
tion, involving the knowledge of complicated technical equipment 
and the interrelationships of a number of installations. For technical 
determinations of this nature, we must ordinarily rely on the judg- 
ment and expertise of the engineering personnel of the procuring 
agency. On the basis of the record, we cannot say that the procuring 
activity’s rejection of ComTech’s alternate proposal was arbitrary, 
capricious or in bad faith. Consequently this Office will not question 
this action. See 38 Comp. Gen. 71, 75; 36 Comp. Gen. 251, 252; 
B-155394, March 31, 1965; B-152996, April 8, 1964, and B-139830, 
August 19, 1959. 

For the above reasons your protest must be denied. However, we 
have been assured by GSFC that in the future more careful atten- 
tion will be paid to the applicable regulations when the two-step 
procurement method is used. 


[ B-165543 J 


Pay—Retired—Annuity Elections for Dependents—Revocation, 
Ete.—Finality 


The approval of a retired member’s application to withdraw from participation 
or reduce the level of participation in the Retired Serviceman’s Family Protec- 
tion Plan made pursuant to Public Law 90-485, dated August 13, 1968 (10 U.S.O. 
1436(b)—an application which the Secretary concerned is required to act upon 
with reasonable promptness, and which becomes effective on the first day of the 
seventh calendar month following receipt of the application at the appropriate 
Finance Center—may not be canceled before the effective date of the applica- 
tion, the approval by the Secretary being only a matter of form. Nor may a 
retired member cancel his application before or after its approval, but before 
the effective date of the application, as the 6 months waiting period before an 
application becomes effective is not a period intended for reconsideration of 
the application by the retired member. 


Pay—Retired—Annuity Elections for Dependents—Revocation, 
Ete.—Delay in Effective Date 


The savings clause contained in Public Law 90-485, dated August 18, 1968, 
exempting an active duty member of the uniformed services from the application 
of the provision to reduce from 8 to 2 years the delay in the effective date of 
elections, modifications, or revocations made under the Retired Serviceman’s 
Family Protection Plan by a wr yd after completing 19 years of service, oan 
providing for the continuation of the provisions of section 1481(b) or (c), is 
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restricted by the language of the savings clause to those members who had made 
an election or change or revocation prior to August 13, 1968, and therefore, the 
savings clause may not be extended to include applications made between 
August 13, 1968, the effective date of 10 U.S.C. 1481(b) and November 1, 1968, 
the date section 1481(c) became effective. 


To the Secretary of Defense, November 21, 1968: 


Reference.is made to letter dated October 29, 1968, from the Assist- 
ant Secretary of Defense (Comptroller) transmitting for decision 
Department of Defense Military Pay and Allowance Committee Ac- 
tions numbered 424 and 425 involving certain questions which have 
arisen in connection with the implementation of the act of August 13, 
1968, Public Law 90-485, 82 Stat. 751, amending the Retired Service- 
man’s Family Protection Plan, 10 U.S.C. 1431-1446. 

Committee Action No. 424 involves questions concerning retired 
members’ applications to withdraw from participation or reduce the 
level of participation in the Retired Serviceman’s Family Protection 
Plan as authorized by clause 6 of section 1 of the act of August 13, 
1968. The questions, which are as follows, relate to action which may 
be taken between the date such application is made and the date 
withdrawal or reduction is effective: 


a. May the Secretary approve such application and later cancel such approval 
before the effective date of the application? 
b. May the Secretary withhold action until the waiting period has nearly 
expired, or must he act within a reasonable time after receiving the application? 
c. May a member cancel such application : 
(1) Prior to the Secretary’s approval of the application? 
(2) After the Secretary’s approval, but before the effective date of the 
application? 


Clause 6 of section 1 of the August 18, 1968, act amended 10 U.S.C. 
1436 (b) to read, in pertinent part, as follows: 


(b) Under regulations prescribed under section 1444(a) of this title, the 
Secretary concerned may, upon application by the retired member, allow the 
member— 

(1) to reduce the amount of the annuity specified by him under section 
1484(a) and 1434(b) of this title but to not less than the prescribed 
minimum ; or 

(2) to withdraw from participation in an annuity program under this 
title; or 

+ + * * . * * 

A retired member may not reduce an annuity under clause (1) of this subsec- 
tion, or withdraw under clause (2). of this subsection, earlier than the first day 
of the seventh calendar month beginning after he applies for reduction or 
withdrawal. * * * No amounts by which a member’s retired or retainer pay 
is reduced prior to the effective date of a reduction of annuity, withdrawal, 
change of election, or election under this subsection may be refunded to, or 
credited on behalf of, the member by virtue of an application made by him 
under this subsection. 


The Assistant Secretary states in his letter of October 29, 1968, 
that it is proposed that the date of a member’s application to reduce 
his participation in or withdraw from the plan will be the date of 
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receipt of the application at the appropriate Finance Center. We find 
no objection to this proposal. 

Prior to August 13, 1968, the effective date of clause 6 of section 1, 
withdrawal from participation in the plan after retirement was 
permitted only upon submission of proof of severe financial hardship. 
The reduction and withdrawal provisions of the act of August 13, 
1968, are new benefits designed to make the plan more flexible and 
attractive to retired service personnel. 

There is little in the legislative history which throws light on the 
manner in which the Congress intended the reduction/withdrawal 
provisions to be administered. However, certain guidelines can be 
noted from the congressional discussions relating to those privileges. 
It was intended that participants be given a reasonable means of with- 
drawal after retirement. The 6 months’ waiting period after appli- 
cation for a reduction or withdrawal, with the prospect of attendant 
reductions from retired pay during that period, would serve as a 
means of assuring careful consideration of the matter before filing 
an application and would tend to preserve the plan’s actuarial sound- 
ness. There is nothing in the law or its legislative history which indi- 
cates that such 6 months’ waiting period was intended as a period 
for reconsideration in which a member could vacillate between staying 
in and withdrawing from the program. To allow such wavering would 
appear to affect the actuarial soundness of the plan in that the retired 
members who might withdraw their applications could include a dis- 
proportionately large number of persons whose state of health has 
recently deteriorated. 


An application by a retired member to withdraw from participation 
in an annuity program or to reduce the amount of the annuity speci- 
fied by him appears to be more in the nature of an election under 
the plan within the limitations prescribed. The “approval” of the 
Secretary concerned suggested by the terms of the statute would 
appear to extend only to matters of form, since the Secretary con- 
cerned does not have any discretion to allow or disallow an applica- 
tion based on his determination as to whether or not the reduction or 
withdrawal is in the best interest of the retired member or his bene- 
ficiaries. The statute does not suggest the consideration of any other 
matters. The member involved has the best knowledge of his own 
financial situation or other circumstances which might motivate him 
to make an election under 10 U.S.C. 1436(b) (1) or (2) and in the 
absence of evidence indicating that he has overlooked certain factors 
or information which should be brought to his attention, his applica- 
tion under the reduction/withdrawal provisions of the new law 
should be approved as a matter of course. 

Accordingly, it is our view that a proper application for a reduc- 
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tion in the amount of an annuity or a withdrawal from participation 
in the plan received by the proper administrative authority, may not 
thereafter be changed or revoked and becomes effective on “the first 
day of the seventh calendar month beginning after he applies for 
reduction or withdrawal.” Questions a and c presented in Committee 
Action No, 424 are answered in the negative and question b is answered 
by saying that the Secretary should act with reasonable promptness 
after receipt of an application. 

Committee Action No. 425 involves the following question: 

Does a member who makes an election, or a change or revocation of an elec- 
tion under the Retired Serviceman’s Family Protection Plan between 13 August 
1968 and 1 November 1968 have the right under Section 6 of Public Law 90-485, 


to request, prior to 1 September 1969 that the election, or change or revocation 
of election be governed by the 3-year interval rule rather than the 2-year rule? 


The act of August 13, 1968, reduced from 3 to 2 years the delay 
in the effective date of elections, modifications or revocations made 
after the member completes 19 years of service. Because this shorten- 
ing of the waiting period might change to their detriment the positions 
of some members not yet retired, the limited savings clause contained 
in section 6 of that act, 10 U.S.C. 1431 note, was added by the Senate 
Committee on Armed Services for the purpose of allowing an active 
duty member covered thereby to avoid acceleration of the effective 
date of an election or a change or revocation of an election. 

The savings provision reads as follows: 

* * * However, notwithstanding any other provision of this Act, any member 
to whom section 1481 of title 10, United States Code, applies on the date of 
enactment of this Act may, before the first day of the thirteenth calendar month 
beginning after the date of enactment of this Act, submit a written application 
to the Secretary concerned requesting that an election or a change or revocation 
of election made by such member prior to the date of enactment of this Act 
shall continue to be governed by the provisions of section 1431 (b) or (c) of 


title 10, United States Code, as in effect on the day before the date of enactment 
of this Act. [Italic supplied.] 


While the amendment of subsection (b) of 10 U.S.C. 1431 became 
effective August 13, 1968, and the amendment of subsection (c) was 
not made effective until November 1, 1968, the savings clause—stated 
to be effective “notwithstanding any other provision of this Act”—by 
its plain terms, applies only to members to whom the prior provisions 
of 10 U.S.C. 1431 applied on August 13, 1968, and who had made an 
election or change or revocation of election prior to that date. Since we 
are without authority to change or extend the provisions of the statute 
to cover a member who makes an election or change or revocation of 
an election between August 13, 1968, and November 1, 1968, the ques- 
tion in Committee Action No. 425 is answered in the negative. 

Since the 2-year provision prescribed in section 1431(c) is not 
limited in any way in its applicability to changes or revocations made 
prior to November 1, 1968, and it appears that a savings provision 
was viewed as being necessary to permit the continuance of the 3-year 
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period in certain instances, the conclusion appears warranted that the 
2-year period was intended to apply to all changes and revocations 
made between August 13 and November 1, 1968, since the savings 
provision is applicable to only “a change or revocation * * * made 
* * * prior to the date of enactment of this Act.” 


[ B-164868 J 


Contracts—Specifications—Deviations—Delivery Provisions— 
Two-Step Procurement 


The failure of the low bidder to furnish guaranteed maximum weight and 
maximum dimensions for shipping containers required under the second-step 
of a two-step multi-year procurement for transceivers to be delivered f.o.b. 
origin is a deviation that is distinguishable from the type of bid irregularity 
covered by the “triviality” or “de ‘minimus’ rule, and the omission did not 
render the bid nonresponsive where the maximum shipping cost was ascer- 
tainable from other information contained in the invitation—the size and weight 
of the transceiver—there is no question as to the bidder’s undertaking to meet 
all the requirements of the specifications, including delivery, and that on the 
basis of possible transportation costs, the low bidder had offered the most 
advantageous bid to the Government. 


To the National Radio Company, Inc., November 22, 1968: 


Reference is made to your telegram of July 16, 1968, and subsequent 
correspondence, protesting against the award of a contract on July 12, 
1968, for 850 transceivers VHF(FM) to Cosmos Industries, Inc., 
under invitation for bids (IFB) No. N00039-68—B-—1003(S), issued by 
the Naval Electronic Systems Command. The subject procurement 
solicited bids on a two-step multi-year basis pursuant to Armed 
Services Procurement Regulation 2-501. Nine acceptable proposals 
were received under Step 1. Step 2 solicited bids on the basis of 
delivery f.o.b. origin from the firms who had submitted acceptable 
proposals, 

The following bids were received and opened on May 22, 1968: 


(Single Year) (Multi-year) 
Total Alternate Total Alternate 
Bidder Mal “BR” 





Cosmos Industries, Inc. $592, 010. 00 $1, 547, 990. 00 
National Radio Co., Inc. 830, 643. 00 2, 067, 275. 00 
General Dynamics Corp. 853, 895. 00 2, 139, 423. 50 
R. F. Communications, Inc. 1, 091, 933. 00 2, 849, 033. 00 
Fairchild Camera & Instrument 
Corp. 1, 156, 414. 00 

Avion Electronics, Inc. 1, 619, 666. 00 4, 451, 556. 00 
Defense Electronics, Inc. 1, 672, 767. 99 3, 728, 691. 59 


369-587 O - 70 - 25 
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With regard to evaluation of bids, the invitation contained the fol- 
lowing provision concerning shipping information : 


GUARANTEED MAXIMUM SHIPPING WEIGHTS (AND DIMENSIONS IF 
APPLICABLE). Each offer will be evaluated to the destination specified by 
adding to the f.o.b. origin price all transportation costs to said destination. The 
guaranteed maximum shipping weights (and dimensions if applicable) are re- 
quired for determination of transportation costs. Offeror must state the weights 
(and dimensions if applicable) in his offer or it will be rejected. If delivered 
items exceed: the guaranteed maximum shipping weights (and dimensions if 
applicable), the offeror agrees that the contract price shall be reduced by an 
amount equal to the difference between the transportation costs computed for 
evaluation purposes based on offeror’s guaranteed maximum shipping weights 
(and dimensions if applicable) and the transportation costs that should have 
been used for offer evaluation purposes based on correct shipping data. 

(The guaranteed maximum shipping weights (and dimensions if applicable) 
which are required by the foregoing provision shall be stated by the offeror in the 
space provided on the Transportation Data Sheet which is attached hereto. ) 

For the purpose of evaluating offers and for no other purpose, the final destina- 
tion for the supplies will be considered to be as follows: 


Item Quantity Destination 


1 (if Option is exercised) 60% NSC, Oakland, California 
Item 4 40% NSC, Norfolk, Virginia 


Cosmos furnished neither maximum weight nor maximum dimen- 
sions of the shipping containers although such data was specifically 
requested to be inserted on the Transportation Data Sheet. Instead the 
company wrote in the letters “unk” in the blank requesting maximum 
weight and “N.A.” (presumably meaning either “not applicable” or 
“not available”) after the blank requesting maximum dimensions of 
the shipping container. Award was made to Cosmos, however, on the 
basis of a determination by the procuring agency that the highest pos- 
sible shipping costs of the supplies would not exceed a figure of 
$6,363.14. 

You maintain that the omission of the guaranteed shipping data 
from Cosmos’ bid was a willful deviation from the invitation, which 
could not be waived as a trivial defect and therefore rendered the bid 
nonresponsive, citing decisions of our Office in 38 Comp. Gen. 819; 
47 Comp. Gen. 496 and B-159725, December 23, 1966. You aver that 
the triviality test stipulated in B-159725 does not permit correction of 
this deviation since the monetary amount of the deficiency involved 
here exceeds $1,000. This test is quoted as follows: 

It is clear from the above summary that we have never approved waiver in 
such circumstances as are here present where the maximum possible amount of 
deviation was as much as $200.00. Examination of the court cases collected in 
12 Words and Phrases under the headings “De Minimis” and “De Minimis non 
Curat Lex” indicates that where dollar amounts are involved the de minimis 
doctrine has generally been applied only with reference to amounts of the same 
order of magnitude—that is, under one or two hundred dollars. 

While in several of our decisions reference has been made to the total or overall 
cost of the work involved as a factor to be considered in determining whether 


the possible cost effect of an unacknowledged addendum was so trivial as to 
justify waiver, we believe that the proper effect of that criterion should be to limit 
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rather than to enlarge the application of the de minimis rule. In other words, 
while an amount in the vicinity of $100.00 might appear to be trivial in itself, if 
in fact it was a fairly substantial part of the total cost, or more than an insig- 
nificant part of the difference between the defective bid and the next available 
bid, it could not properly be considered as justifying a waiver of the defect. 
On the other hand, we would not be inclined in the ordinary case to consider 
a possible deviation of $1,000.00 or more as trivial or insignificant in the area 
under consideration, no matter how small a fraction of the total cost or bid 
difference it might be. 


The purpose of requiring bidders to state guaranteed shipping 
weights and dimensions is to furnish a basis for evaluation of bids 
to determine the total maximum cost to the Government of a particular 
item where delivery is to be made f.o.b. origin. We have held, in one 
of the cases cited by you, 38 Comp. Gen. 819, that where a bidder failed 
to provide requested shipping data his bid should be rejected as non- 
responsive. In other cases, however, we have allowed consideration of 
bids which failed to comply with the precise requirements for data 
requested under the guaranteed shipping data clause, where the maxi- 
mum possible shipping costs could be ascertained from other informa- 
tion contained in the invitation. B-160494, March 3, 1967; B-155691, 
February 26, 1965. The other decisions cited by you, 47 Comp. Gen. 
496, and B-159725, December 23, 1966, dealt with deliberate and ex- 
pressly stated exceptions by bidders to specific provisions of the 
invitations. 

The command has advised us that in the present case it was able to 
estimate the maximum shipping cost under an award to the company 
to be $6,363.14 on the basis of maximum weight and dimensional lim- 
itations placed on the required transceivers by paragraph 3.1.23 of 
Purchase Description ELEX 05114C, Serial 9 dated September 15, 
1967, incorporated in the subject IF'B as follows: 


8.1.28 Size and Weight. The cabinet overall dimensions (excluding microphone) 
shall not exceed 8 inches in height, 17 inches in width and 12 inches in depth. 
The transceiver, including microphone, shall not weigh more than 30 pounds. 


Based on these dimensions the command determined that the heaviest 
shipping container that could reasonably be used to accommodate a 
transceiver of this size would weigh 18 pounds, and that the heaviest 
amount of packing material reasonably contemplated for use would 
total 22 pounds. The estimated shipping cost cited above was computed 
on the basis of this data. In addition, since the weight of the trans- 
ceiver was restricted to a maximum of 30 pounds, it was determined 
that the packed and packaged container without the equipment would 
have to weigh approximately 7,770 pounds to eliminate the $500,000 
price differential between Cosmos’ bid and yours. 

In view of the fact that both the maximum weight and the maximum 
dimensions of the transceivers were prescribed in the invitation, and 
since this effectively limited the size and weight of the shipping con- 
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tainers, we believe Cosmos’ failure to complete the blanks listed on the 
Transportation Data Sheet may be viewed as a defect distinguishable 
from the type of bid irregularity covered by the “triviality rule” 
quoted above. An examination of the case applying this guideline 
cited by you, B~159725, indicates that it concerned a pricing defect 
whose cost impact was not limited by any datum contained in the IFB, 
and the possible extent of which could not be estimated with any 
certainty. 

The cases cited by you involving deliberate exceptions taken to IFB 
requirements deal with unilateral conditions sought to be imposed by 
bidders on the Government’s acceptance of their bids; however, in the 
instant case Cosmos has not sought to impose any extraneous condition 
upon the Government’s acceptance of its bid or to qualify any obli- 
gation to comply with the terms stated in the solicitation. So far as its 
obligations under the contract award are concerned, the only effect of 
its failure to furnish the guaranteed shipping weight and dimensions 
is to eliminate any obligation to bear excess transportation charges 
which might result if the items delivered for shipment exceeded such 
weight and dimensions. Since Cosmos, as well as any other bidder, 
could obtain the same practical result by furnishing figures sufficiently 
in excess of any possible realistic figure (assuming the risk of the exces- 
sive evaluation which would result) and since the procuring agency’s 
method of evaluation had the same effect, we do not regard this factor 
as sufficiently material to require rejection of the bid. 

We believe that the controlling considerations in this case are fur- 
ther distinguishable from those in which the “triviality” or “de mini- 
mis” rule relied on by you have been applied, in that in the latter cases 
there has been involved a deviation which in some degree affects the 
conformity of what the bidder is offering to the requirements of the 
invitation and the question was whether the nonconformity was so 
trivial as to be ignored. In the present case there is no question as to 
the bidder’s undertaking to meet all requirements of the specifications, 
including delivery, or as to the price to be paid to it therefor. The 
only question is as to the determination of whether the bid “conforms 
to the invitation and will be the most advantageous to the United 
States, price and other factors considered,” so as to entitle the bidder 
to award under the provisions of 10 U.S.C. 2305 (c). Since the shipping 
weight and dimensions are material only to the determination of the 
Government’s ultimate costs, and their omission therefore actually 
affects only the determination of whether the bid will be the most 
advantageous to the United States, we do not believe that the omission 
should be regarded as making the bid nonconforming within the mean- 
ing of the statutory language unless it clearly precludes the making 
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of that determination with certainty. Cf. 40 Comp. Gen. 514; 43 éd. 
587. In the present circumstances and on the basis of the administrative 
determinations of the possible cost of transportation to be borne by 
the Government there can be no question but that the Cosmos bid is 
the most advantageous to the Government, and since it is possible to 
make that determination we do not feel that we would be justified in 
overruling the contracting officer’s waiver of the deficiency, or that 
a court would consider his action so clearly unauthorized or erroneous 
as to make the contract void. See Adelhart Construction Co. v. United 
States, 123 Ct. Cl. 456; Brown & Son Electrical Co. v. United States, 
163 Ct. Cl. 465. 

We have not overlooked your further contentions, stated as follows: 
(1) The procuring activity contacted Cosmos after bid opening to 
obtain the shipping information the company omitted from its bid, 
thereby improperly allowing Cosmos to cure the defect; (2) Cosmos 
did not intend to conform to the specification contained in Purchase 
Description ELEX 05114C, quoted above, because of its failure to 
supply the shipping data; and (3) officials at the procuring activity 
promised that your company would be afforded an opportunity to 
lodge a formal protest before award but that an award was consum- 
mated without your knowledge. 

With respect to the first, the administrative report states that no 
request was made to Cosmos in this regard until after the agency had 
made its determination of the maximum transportation costs, In addi- 
tion, the reply from Cosmos did not furnish any shipping weight or 
weight of packing and packaging, and therefore did not furnish the 
omitted information. As to your second contention, we cannot interpret 
the omission of shipping weight and dimensions as a qualification or 
exception to the specification requirements of maximum weight and 
dimensions of the item itself without packaging or packing. 

Finally, while it is regrettable that you were not notified in time to 
submit your protest before award, reportedly by unintentional over- 
sight by the procuring activity, we do not regard that omission as a 
factor which could affect the legality of the contract awarded. 

For the reasons stated your protest must be denied. 


[B-164646] 
Vehicles—Charter Coach Service—Damage Liability of Government 


Assumption by the Selective Service System of liability for damages to motor 
vehicles by registrants who when ordered for physical examinations or for 
induction by local boards are transported in Charter Coach Service is not pre- 
cluded because the System lacks express authority to contract for liability, 
appropriations for the operation and maintenance of the System providing 
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authority to contract for the travel of selectees with no express limitation placed 
on such authority in the appropriation acts or in the Universal Military Training 
and Service Act. Nor does the fact that the service contracts do not expressly 
provide for liability preclude the payment of damage claims, the terms of charter 
certificates furnished when service is used incorporating into the contract by 
reference the indemnity provision of carriers’ charter coach tariffs. 


To the Director, Selective Service System, November 26, 1968: 


Further reference is made to your letter of June 20, 1968, concerning 
the question of the liability of the Selective Service System (System) 
for damages to motor vehicles caused by registrants transported in 
Charter Coach Service for the System. 

You state that it has been a practice of long standing to enter into 
written agreements with motor carriers or their representatives for 
the transportation of registrants ordered for physical examination or 
for induction by Selective Service local boards. Recently claims have 
been received from motor carriers for compensation for damages to 
vehicles caused by registrants who have been transported in Charter 
Coach Service for the System. You request our consideration of the 
question of the liability of the System for claims of this kind and our 
decision whether payment should be made for such damages in any 
otherwise proper case. 

The National Military Bus Bureau, representing a number of par- 
ticipating motor carriers, in a letter dated May 10, 1968, copy fur- 
nished with your letter, contends that the System is liable for the 
damages as a “Charter Party” under the provisions of the Charter 
Coach Tariffs, published pursuant to Federal and State law, and the 
contract of carriage. 

You report that Selectee Passenger Agreement No. 3, the current 
contract between the System and the National Military Bus Bureau, 
copy also furnished with your letter, does not contain any specific 
provision which would make the System liable for damages as a 
“Charter Party,” and further, that the System has not been given any 
authority by statute to contract for the assumption of liability for 
damages as a “Charter Party,” and express the view that, in the 
absence of such authority, the System is not liable for those damages. 

While, as stated by you, Selectee Passenger Agreement No. 3 does 
not contain express words declaring that the System agrees to be liable 
for such damages, it does provide in Part III, paragraph 3, that a 
Military Charter Coach Certificate, signed by the authorized officer 
or representative of the System, will be furnished when Charter Coach 
Service is used. The Charter Certificate thereby forms part of the 
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contract of transportation. A provision on the reverse of the Charter 
Certificate, form NBTA-3 Rev. 5-65 states: 
It is understood and agreed that the performance of the service detailed in this 
certificate is subject to all applicable tariff provisions and such other 
arrangements as may be agreed upon not contrary to pertinent tariff rules and 
regulations. 
This provision incorporates into the contract by reference the pro- 
visions of the carriers’ charter coach tariffs. All motor carrier charter 
coach tariffs to which our attention has been directed contain an 
indemnity provision reading substantially as follows: 

Bach vehicle assigned for Charter Service will be in good condition, including 


the condition of window glass and seats. Any damage to the vehicle caused by the 
“Oharter Party” will be charged by the Carrier to the “Charter Party.” 


See Rule 10, Southeastern Charter Coach Tariff No. A-436-B, MP- 
1.C.C. No. 1678; Rule 10, Northeastern Charter Coach Tariff No. 
A-285-C, MP-I.C.C. 885; Rule 10, Charter Coach Tariff A-290, Na- 
tional Bus Traffic Association, Inc., Agent, MP-I.C.C. 799; and Rule 
9, Capital Motor Lines Charter Coach Tariff No. 12. Therefore, as- 
suming the charter certificate referred to above was executed without 
being altered in any way, the contract between the System and the 
carriers does obligate the System for any damage to the vehicle, ordi- 
nary wear and tear excepted, unless that contract is unauthorized. 

The basic statute, now called the Military Selective Service Act of 
1967, approved June 24, 1948, ch. 625, 62 Stat. 604 at 618, as amended, 
50 U.S.C. App. 451 at 460, creating the System, is silent concerning 
the transportation of selectees. However, the appropriation acts from 
the first have provided funds under language reading substantially 
like this: 

Salaries and Hxpenses: For expenses necessary for the operation and 
maintenance of the Selective Service System * * *. 
See, for example, the Second Deficiency Appropriation Act, 1948, ap- 
proved June 25, 1948, ch. 658, 62 Stat. 1027, 1035, and the Independ- 
ent Offices and Department of Housing and Urban Development 
Appropriation Act, 1968, approved November 3, 1967, Public Law 
90-121, 81 Stat. 341, 350. As shown in the hearings on the bill which 
became the Independent Offices Appropriation Act, 1965, approved 
August 30, 1964, Public Law 88-507, 78 Stat. 640, 659, the cost of the 
transportation of selectees is covered under this general fund. See 
Hearings before the Subcommittee of the Senate Committee on Ap- 
propriations on H.R. 11296, 88th Cong., 2d sess., page 616, item 21, and 
Hearings Before a Subcommittee of the House Committee on Appro- 
priations, 88th Cong., 2d sess., page 1009. From this provision the 
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authority to contract for the travel of selectees is derived. And we 
find no express limitation on this authority either in the appropriation 
acts or in the Universal Military Training and Service Act. 

Under similar circumstances the courts have held, in passing on the 
authority of Government agents to agree by contract to limitations 
of time on the assertion of claims by the Government, that the au- 
thority to contract, in the absence of express limitation, includes 
authority to agree to the customary provisions. United States v. Chi- 
cago, Rock Island and Pacific Railroad Co., 200 F. 2d 263 (1952) ; 
United States v. Seaboard Air Line Ry. Co., 22 F. 2d 113 (1927) ; 
Delaware, L. & W. Railroad Co. v. United States, 123 F. Supp. 579 
(1954) ; Grace Line v. United States, 144 F. Supp. 548 (1956), affirmed 
255 F. 2d 810 (1958) ; United States v. The South Star, 115 F. Supp. 
102 (1953), affirmed 210 F, 2d 44 (1954). 

Also, in a case substantially similar to this one, we held, among other 
things, that authority in a Federal Aviation Agency appropriation act 
to hire passenger motor vehicles and aircraft included authority to use 
in the procurement documents an indemnity provision providing for 
return of the equipment to the owner in the same condition as received, 
ordinary wear and tear excepted. 42 Comp. Gen. 708 (1963). 

Therefore, in the absence of express statutory limitation, and since 
the amount of the potential liability is of necessity limited to the value 
of the motor carrier’s equipment and is not indefinite or unlimited 
lef. 7 Comp. Gen. 507 (1928) ; 16 id. 803 (1937) ], we conclude that 
the Director of the System has authority to agree to an indemnity 
provision like the one quoted above which appears to be a standard 
provision in all motor carrier charter coach tariffs. 

We note, however, that the President is authorized by the basic 
statute “* * * to prescribe the necessary rules and regulations to 
carry out the provisions of this title.” Section 10(b) (1) of the Uni- 
versal Military Training and Service Act, 62 Stat. 619, 50 U.S.C. App. 
460(b) (1). This authority was delegated to the Director of the System 
by Executive Order No. 9979, July 22, 1948, 18 Fed. Reg. 4177, as 
amended. Pursuant to this authority the System has promulgated the 
Selective Service System Fiscal and Procurement Manual, Part 3, 
Travel. By a revision to section 3.51 (j) (1), page 3-38, dated October 
1, 1967, the manual provides: 

* * * Since the Selective Service System has no specific authorization to pay 
for damage caused by a registrant while performing travel incident to his selec- 


tive service obligations, any statement in a charter form which requires such a 
payment shall be deleted from the form prior to its execution. 


The obvious purpose of this revision to the regulation is to prevent 
agreement to be liable for the damages in question. However, the regu- 
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lation is directed to the personnel of the System, not to the carriers, is 
to our knowledge not published in the Federal Register, and, in fact, 
directs the performance of an act not possible under the present struc- 
ture of the transportation contract, since there is no provision in the 
Charter Certificate which, in so many words, makes the System liable 
for the damages in question. The express provision is contained in the 
several carriers’ tariffs and is incorporated by general reference into 
the Charter Certificate. 

While the Director of the System has the authority to limit by regu- 
lation the authority of the System’s contracting officers, we do not 
believe that the revision to sections 3.51 (j) (1) is effective for that 
purpose. 

The National Military Bus Bureau, in its letter of May 10, 1968, 
seems to indicate its willingness to examine the indemnity question 
and to consider making appropriate amendments to the current Se- 
lectee Passenger Agreement. Whether such an amendment could be 


negotiated without providing increases in the charter hire to be paid 
the carriers or despite such possible increases the best interests of the 


System and of the United States would thereby be served, appear to 
be matters for your consideration. 


However, assuming the applicable tariff contains an indemnity pro- 
vision substantially as set out above and that the charter certificate 


referred to above without alteration in that regard was executed, it 
is our view that claims from motor carriers for compensation for dam- 


ages to vehicles caused by registrants who have been transported in 
Charter Coach Service for the System, in any otherwise proper case, 
are required to be allowed and paid. 


[ B-165227 J 
Joint Ventures—Independent Debt of One Coventurer 


Although the general rule is that funds due a joint venture—a form of limited 
partnership subject generally to the laws of partnership—may not be set off to 
satisfy the independent prior debt of one of the coventurers, even if the set-off is 
only against his interest in the partnership claim, the rule is negated when all 
the parties to the joint venture agree subsequent to contract performance that the 
joint venturers will pursue and obtain payment from the Government as in- 
dividuals. Therefore, the amount due under the agreement to the partner in- 
debted to the Government for damages assessed under his defaulted, individual 
contract with the Government may be set off to partially liquidate that indebted- 
ness, notwithstanding pursuant to accounting procedure, the indebtedness had 
been written off as uncollectible. 
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Debt Collections—Amount Uncollectible—Writeoff Does Not 
Preclude Collection 


The fact that a debt has been written off by an administrative agency as un- 
collectible does not preclude the subsequent satisfaction of the indebtedness, 
General Accounting Office Policy and Procedures Manual for Guidance of Federal 
Agencies, Title 4, section 56.7, entitled “Administrative Accounting for Uncol- 
lectible Debts,” prescribing the maintenance of an administrative record as op- 
posed to an accounting record of debts written off as uncollectible with the view 
that at some future time the debt might become collectible through set-off of 
amounts due the debtor from the agency. 


To Lila Hannebrink, Department of the Interior, November 26, 
1968: 


Reference is made to letter D 733b-2, dated September 4, 1968, 
wherein you request a decision as to the legality of offsetting the 
amount of $989.82 otherwise due and payable to T. W. Risberg by 
virtue of his performance as one party to a joint venture under con- 
tract 14-11-0008-3146, against an indebtedness which arose out of his 
prior default of contract 14-11-0008-1906. You advise that the in- 
debtedness has been written off as uncollectible. 

You state that contract 14-11-0008-1906 dated March 8, 1965, was 
executed by T. W. Risberg for the construction of 7.3 miles of barbed 
wire fence and 12 drainage crossings at the Price RCA Protection 
Fence Construction Project, for approximately $1,978.80. Because of 
Risberg’s abandonment of the project after completion of approxi- 
mately 25 percent of the work, and his failure thereafter to respond 
to timely written requests to proceed, the contract was terminated for 
default on August 10, 1965. 

On September 21, 1965, a replacement contract bearing the same 
numerical designation as Risberg’s earlier contract was awarded to 
Massey and Wright in the approximate amount of $2,345.80. A certifi- 
cate for contract payment dated October 19, 1965, shows that the con- 
tract was satisfactorily completed on October 18, 1965, for $2,345.80. 

The record indicates that numerous attempts have been made to 
collect the sum of $3,399.93 determined to be due and owing the Gov- 
ernment by Risberg as excess costs occasioned by the breach totaling 
$1,074.93, and liquidated damages assessed for delay in completing 
the project in the amount of $2,325. On May 23, 1967, the indebtedness 
was written off as uncollectible in accordance with the provisions of 4 
CFR 1048. Insofar as that regulation applies to the present contro- 
versy, it provides that “the head of an agency or his designee may 
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terminate collection activity and consider the agency’s file on the claim 
closed * * *” where the debtor cannot be located or the cost of col- 
lection will exceed the recovery. 


Contract 14-11-0008-3146 was entered into on June 10, 1968, with 
a joint venture comprised of Southwestern Tree Expert Co., owned 
solely by T. W. Risberg, and A. W. Moss Co. owned solely by A. W. 
Moss. The parties to the joint venture were to plant 75,000 tree seed- 
lings on the Jack Hall Mountain Tree Planting Project for approxi- 
mately $4,415.25. Subsequent to performance the parties to such 
contract executed an agreement dated August 22, 1968, “for the pur- 
pose of securing settlement.” The agreement provides in pertinent 
part as follows: 


WHDRBDAS, the Contractor (planting crew) planted a total of 75,400 trees, 
of which 12.88% were improperly planted, resulting in a total net amount 
payable under the terms of said contract of $4,067.27 ; and 


WHEREAS, the attached accounting record, identified as Exhibit 1, repre- 
sents a true, accurate, and complete accounting of expenses incurred by the 
contractor in performance of work required under the above numbered con- 
tract. The net total of these expenditures amounts to $2,087.63, and 


WHEREAS, Moss furnished to the Government the required performance 
bond, and has fully reimbursed all materialmen, suppliers, motel owners and 
laborers who have supplied any and all materials, subsistence, lodging, equip- 
ment or labor for the completion of this project; and 


WHDERBPAS, the net profits earned by the Contractor under this joint venture 
agreement total $1,979.64 


Total contract earnings $4, 067. 27 
Less total expenses 2, 087. 63 


Net profits $1, 979. 64 


and, 


WHERBAS, these net profits are to be shared equally by each joint venturer, 
as provided in the Joint Venture Agreement made and entered into by these 
parties on May 20, 1968; and 

WHBERBDAS, it is the desire of the Joint Venturers to obtain prompt payment 
by the Government of sums due Moss under said Joint Venture Agreement; 
and 


WHEREAS, such prompt payment may be in jeopardy due to an existing 
debt owed the Government by Risberg as an individual; 


NOW, THEREFORE, the parties hereto mutually agree as follows: 


1. The parties hereto agree that for purposes of payment of any sums due 
under this contract that the members of the joint venture who are parties hereto 
will pursue and obtain payment from the Government as individuals rather 
than as a joint venture. 


2. The Government (Bureau of Land Management, the contracting agency) 
shall pay to, and in the name of the Contractor, Southwestern Tree Hxpert 
Company and A. W. Moss Co., the sum of $2,087.63 to cover the expenses 
incurred by the joint venturers in completing the project, together with a 
payment of $989.82 representing Moss’s total interest in the net profits earned 
under the Joint Venture Agreement of May 20, 1968. 
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8. The payment of this $3,077.45 shall be mailed to the address indicated in 
the Joint Venture Agreement. 


4. The balance of the contract proceeds, i.e., $989.82, represents Risberg’s net 
profit under Contract 14-11-0008-3146. 


5. In consideration of the premises and the prompt payment by the Govern- 
ment to the Contractor of the amount of three thousand seventy-seven and 
forty-five hundredths dollars ($3,077.45). Moss hereby remises, releases, and for- 
ever discharges the United States of and from all manner of debts, dues, sum 
or sums of money, accounts, claims and demands whatsoever, in law and in 
equity, under or by virtue of the said contract and joint venture. 


6. Risberg, as an individual, retains any and all rights to pursue and obtain 
payment from the Government of sums, accounts, claims and demands under 
or by virtue of the said contract. 

There are for consideration questions as to (1) whether funds due 
a joint venture may be set off to satisfy the independent prior debt 
of one of the coventurers, and (2) if the answer to (1) is in the 
affirmative, whether those funds may be applied to a debt since deter- 
mined to be uncollectible. These questions will be answered below, 
seriatim. 

A joint venture has been characterized as a limited partnership and 
is subject generally to the laws of partnership. The general rule is 
that in an action by a partnership to recover a debt the aggrieved 
party cannot set off an individual debt due him by one member of the 
firm. See 39 Comp. Gen. 438, 439, and cases cited therein. 

It is stated in section 6 of the note at 39 ALR 2d 288 that the pro- 
hibition against the setoff of funds owed a partnership to satisfy the 
antecedent debt of one of the partners cannot be avoided by an attempt 
to set off the individual partner’s debt against only his interest in 
the partnership claim. This general rule is based on the premise that 
a setoff requires mutuality of debts and that to permit such a setoff 
would be an indirect appropriation of the partnership assets to the 
payment of the private debt of one of the individual partners. 39 
ALR 2d 288, note section 2, and cases cited therein. 

The debt which arose under Risberg’s default of the 1965 con- 
tract was incurred independently of the later 1968 contract, and A. W. 
Moss was not connected in any way with the 1965 contract. Thus, in the 
light of the general rule, it would appear that the setoff of any monies 
owed the joint venture under the 1968 contract against the antecedent 
debt of Risberg under the 1965 contract would be of doubtful legality. 

However, setoff is permissible where there is an agreement, express or 
implied, by all the parties to the contract that the individual partner’s 
liability will be paid out of the partnership assets. See 39 ALR 2d 
288, note section 11. We are of the opinion that the above-quoted agree- 
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ment of August 22, 1968, signed by the Government and both parties 
to the joint venture, effectively negated the application of the general 
rule stated above and, at least to the extent stipulated therein, made 
the amount otherwise due the joint venture available to the Government 
for setoff against Risberg’s prior indebtedness. In arriving at this 
conclusion, we have taken note of the fact that the agreement clearly 
stipulates that the coventurers will seek payment as individuals; that 
Moss releases the Government from all claims “under or by virtue of” 
the contract and the joint venture ; and that Risberg, as an individual, 
retains the right to seek payments ostensibly due him under the con- 
tract, but not payments which arose under the joint venture agreement. 
Since the parties to the joint venture strictly limited the amount which 
could be applied to Risberg’s prior indebtedness to $989.92, that amount 
is the maximum which is available to the Government for setoff. 

Concerning the legality of taking action to satisfy an indebtedness 
once it has been declared uncollectible, it appears that an administra- 
tive determination of uncollectibility is for accounting purposes only 
and, as such, does not preclude the subsequent satisfaction of the in- 
debtedness should the opportunity to do so thereafter be presented 
to the administrative office. In this regard, see Title 4, section 56.7, 
General Accounting Office Policy and Procedures Manual for Guidance 
of Federal Agencies, entitled “Administrative Accounting for Un- 
collectible Debts,” which provides, in pertinent part, that : 

Administrative agencies shall write off, as uncollectible, receivables which are 
determined to be uncollectible through means available to them,* * * . However, 
this does not preclude the agency from maintaining an administrative (as opposed 
to an accounting) record of those debts which, because of the relationship of 
the debtor to the agency, might at some future time become collectible through 
set-off of amounts becoming due the debtor from the agency. 

Accordingly, you are advised that the sum of $989.82 due the South- 
western Tree Expert Co. under the 1968 contract may be set off in 
partial satisfaction of the indebtedness of Risberg arising from his 
breach of the 1965 contract, if proper in other respects. 

The enclosures to your letter of September 4 are returned. 


[ B-165301 J 


Agents—Of Private Parties—Authorities—Contracts—Signatures 


A low bid signed by an unknown agent of the corporation submitting the bid and 
unaccompanied by evidence of the agent’s authority to bind the principal—a 
necessary requirement absent establishment of an agent’s authority prior to 
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bid opening—is a nonresponsive bid. Although evidence of an agent’s authority 
is acceptable after bid opening when the apparent authority of the agent would 
estop the principal from denying the agent’s authority, to permit proof of an un- 
known agent’s authority after bid opening would give a bidder an option to 
elect to abide by a bid or claim the bid was submitted in error by a person without 
authority to enter into contracts on its behalf—an option that is considered a 
chance to second-guess other bidders after bid opening, and therefore, must be 
regarded as fatal to the bid. 


To the Interconnect Associates, November 26, 1968: 


Further reference is made to your letter dated September 20, 1968, 
on behalf of the Cool-Rite Corporation, protesting the award of a 
contract to the second low bidder under invitation for bids No. DAAA 
15-69-B-0018, issued by the U.S. Army Edgewood Arsenal, Mary- 
land. You state that Cool-Rite’s low bid was rejected because of a tech- 
nical irregularity respecting the delegated authority of the person 
signing the bid. You state that evidence of this authority to execute a 
bid on behalf of Cool-Rite was submitted in writing immediately after 
the bid opening and at least 1 month prior to the award of the contract 
to another bidder. 

The subject invitation, issued on July 22, 1968, requested bids to 
be opened on August 12, 1968, for a total of 94,500 pieces of Aluminum 
Caps (a component of Launcher & Grenades, Smoke: HC&WP 
XM176). The record before us indicates that a bid was received from 
the Cool-Rite Corporation, c/o Interconnect Associates, 655 Park Ave- 
nue, Freehold, New Jersey. This bid was signed “G. E. Yurowski, 
Agent” but the contracting officer states that initially no attention was 
given to the authority of Mr. Yurowski to sign the bid. Since Cool- 
Rite’s bid was low, a preaward survey was made of the firm in antici- 
pation of an award. Later, during the customary legal review, it was 
noted that the bid had been signed by an agent but was not accompanied 
by evidence of the agent’s authority to bind Cool-Rite to its bid. Para- 
graph 2(b) of the invitation instructions and conditions provides that 
offers signed by an agent are to be accompanied by evidence of the 
agent’s authority unless such evidence has been previously furnished to 
the issuing office. The contracting officer advises that no evidence 
establishing such authority had been submitted to his office prior to 
bid opening. However, evidence of such authority was submitted to 
the contracting office by Cool-Rite after bid opening. Thereafter, 
Cool-Rite’s bid was rejected as nonresponsive. We are advised that 
award was made to the Geuder, Paeschke & Frey Co., the second low 
bidder, on September 19, 1968. This requirement carries a MILSTRIP 
Priority 02 and is in support of Southeast Asia. 
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The issue raised by this protest is whether, under the facts of the 
case, it was proper to reject the protester’s bid as being nonresponsive 
for failure to furnish evidence of the agent’s authority to sign the 
bid (and thus bind the principal) prior to opening, or whether it 
would have been permissible to accept such evidence after opening as 
a minor informality. Our Office has held that evidence of an agent’s 
authority might be acceptable after opening where because of the 
known corporate status of the officials signing the bid or by reason 
of prior dealings between the parties, the Government would have 
been entitled to rely on the agent’s apparent authority which the prin- 
cipal would have been estopped to deny. B-149134, September 20, 1962, 
and B-136047, September 4, 1958. 


In the present case, however, the procuring activity advises that the 
contracting officer had not had prior dealings with the agent as a repre- 
sentative for the protestor and evidence of the agent’s authority had 
not previously been filed with the activity. Under similar circum- 
stances, our Office has held that evidence of the agent’s authority cannot 
be established after bid opening. B-164244, June 12, 1968; B-143132, 
August 10, 1960. In the case of bids by agents, paragraph 2(b) of the 
invitation instructions and conditions requires that such bids be ac- 
companied by evidence of the agent’s authority unless such evidence 
has been previously furnished to the issuing office. If satisfactory 
evidence of an agent’s authority to act is not furnished with the exe- 
cuted bid, the Government agency necessarily must call upon the bid- 
der to furnish proof that the agent had the requisite authority. At 
that time, the bidder, in effect, could be said to have an option. If he 
wishes to accept the award, he will produce the evidence. On the other 
hand, if he decides to reject the award, he can do so very simply by not 
furnishing the evidence. Thus, the bidder will be in a position to make 
an election either to abide by its bid or to claim that it was submitted in 
error by a person without authority to enter into contracts on its 
behalf. See 34 Comp. Gen. 439. 

We have consistently taken the position that a bidder may not have 
more than one chance under the same advertisement. For example, as 
we held in 34 Comp. Gen. 82 “Conditions or reservations which give 
a bidder a chance to second-guess his competitors after bid-opening 
must be regarded as fatal to the bid.” 


Regarding your contention that the buyer was advised verbally of 
the manufacturer-bidder relationship prior to the bid opening and 
again in person during a conference with the buyer and other person- 
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nel at Edgewood Arsenal, the contracting officer has advised that the 
verbal advice was by telephone prior to bid opening in a conversation 
between the buyer and Mr. Yurowski. The contracting officer also 
stated that Mr. Yurowski made no inquiry at that time concerning the 
submission of evidence establishing his authority and that the confer- 
ence with Mr. Murphy and other personnel at Edgewood Arsenal was 
held after bid opening. Thus, under these circumstances, evidence of 
the agent’s authority would not be acceptable after bid opening. 

Accordingly, the rejection of the bid for failure to comply with the 
requirements of the invitation was legally required. 


[ B-165271 J 
Bids—Evaluation—Complex Combination Bids 


Block bidding on clothing and textile products, a method of bidding that quotes 
several basic unit prices for various quantity increments of the same material, 
having the effect of making bid evaluation complicated and unnecessarily de- 
laying the award of a contract, a situation that is not within the free and open 
competition contemplated by 10 U.S.C. 2305, the use of an invitation limiting each 
bidder to one offer in order to test the feasibility of prohibiting the complex 
offers brought about by techniques of block bids, alternate bids, tie-in bids, and 
other such combination of bids which delay awards, is not considered improper, 
nor does the invitation preclude the award of a contract to firms submitting a 
bid as a group. 


To Samuel F. Schwag, November 29, 1968: 


Reference is made to your letter dated October 16, 1968, and to pre- 
vious and subsequent correspondence, concerning the protest made on 
behalf of Tanenbaum Textile Company, Incorporated, New York, 
New York, against the acceptance of separate offers from groups of 
bidders, or affiliated companies, submitted in response to invitation for 
bids No. DSA-100-69-B-0274, issued August 23, 1968, by the Defense 
Personnel Support Center, Philadelphia, Pennsylvania, for the man- 
ufacture and delivery, on an f.o.b. origin price basis, of 14,004,000 
linear yards of cloth, wind resistant poplin (rip-stop) cotton, 45’’ 
width. 

An administrative report was furnished on October 10, 1968, by the 
Defense Supply Agency on the protest made on behalf of Tanenbaum 
Textile Company, Incorporated, and on a protest made by Prestex, In- 
corporated, New York, New York, relative to the same invitation for 
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bids. The basic issues of the case concern the questions as to the effect 
and propriety of the following provisions of the invitation : 


LIMITING OF BLOCK BIDDING (TEST) 


This solicitation is a test procurement to determine the feasibility of prohibiting 
complex offers brought about by techniques of block bids, alternate bids, tie-in 
bids, and other such combination of bids which delay awards, Consequently, this 
solicitation is subject to the following clause: 


QUANTITY LIMITATION PROHIBITIONS 

Award(s) shall be based upon the lowest cost to the Government for the item 
of the Solicitation. Each offeror is limited to one offer for the item, which will be 
offered at an FOB Origin price. Offerors may indicate a maximum and/or min- 
imum quantity bid upon for the item. Offerors submitting block bids, alternate 
bids, tie-in bids, or any other such offer, in which more than one offer for the item 
is made, will be rejected as non-responsive. 

It was contended on behalf of Tanenbaum Textile Company, Incor- 
porated, that 11 of the 23 bids received in this case were submitted 
by firms in three bidding groups, including J. P. Stevens & Company, 
Incorporated, New York, New York, Prestex, Incorporated, and Dan 
River Mills, Incorporated, Danville, Virginia; and that the 11 bids 
should be rejected as nonresponsive because they do not conform with 
the intent and purposes of the quantity limitation prohibitions clause 
of the invitation. The protest of Prestex, Incorporated, was based in 
part on a belief that your client was attempting to influence a cancella- 
tion of the invitation because it had submitted a late bid. Although 
your client’s bid was not received before the scheduled time for open- 
ing of bids on September 12, 1968, the contracting officer determined 
that the bid could be considered with the other 22 bids since sufficient 
evidence was presented to show that the lateness of your client’s bid was 
due solely to a delay in the mails. 

Two schedules, A and B, were prepared in making bid evaluations 
in view of your client’s protest. Schedule A listed the then determined 
eight lowest bids without regard to the question whether any bidder 
was in the category of a “group” bidder. Schedule B listed the then 
determined eight lowest bids submitted by bidders in a nongroup 
category. If the original schedule A evaluations were used, the bid of 
your client would have been for further consideration on the basis 
of receiving an award on a quantity of 1,604,000 linear yards of cloth. 
If the schedule B evaluations were used, your client’s bid would have 
been for consideration on the basis of receiving an award, as the fifth 
lowest: bidder, on a quantity of 4,600,000 linear yards of cloth which 
was the quantity bid on by your client. However, with reference to 
the schedule A evaluations, it was subsequently found that a mistake 
had been made in listing your client as the eighth lowest bidder and 
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your client’s bid was displaced by that of Iselin-Jefferson Company, 
Incorporated, New York, New York. 

On the basis of the revised schedule A bid evaluation, the Defense 
Supply Agency first decided to authorize awards to be made to four 
of the eight listed companies for delivery of a total quantity of 
5,700,000 linear yards of cloth since those bidders were not in a group 
bidding category. There remained for consideration the question 
whether additional awards covering a total quantity of 8,304,000 linear 
yards of cloth should be made to so-called “group” bidders before a 
decision on the protest of your client was rendered by our Office. On 
November 12, 1968, we were advised informally, in accordance with 
section 2-407.9, Armed Services Procurement Regulation, that awards 
had been authorized to be made for delivery of the 8,304,000 linear 
yards of cloth to the following firms in a “group” bidding category : 
J. P. Stevens & Company, Incorporated (4,000,000 linear yards) ; 
Marion Manufacturing Company, Marion, North Carolina (1,400,000 
linear yards) ; Prestex, Incorporated (1,300,000 linear yards) ; and 
Iselin-Jefferson Company, Incorporated (1,604,000 linear yards). 

J. P. Stevens & Company, Incorporated, represented the Marion 
Manufacturing Company as its selling agent and J. P. Stevens & 
Company, Incorporated, also submitted a bid on behalf of the Thom- 
aston Cotton Mills, Griffin Division, Griffin, Georgia, as its selling 
agent. Apparently there was no basis for considering that any bidder 
could not submit a bid for itself and for any other concern in accord- 
ance with a valid selling agency agreement. Four additional bids were 
submitted by companies affiliated with Prestex, Incorporated. Iselin- 
Jefferson Company, Incorporated, appears to be a subsidiary of Dan 
River Mills, Incorporated. The parent company and another subsid- 
iary Dan River Mills, Incorporated, submitted separate bids. The De- 
fense Supply Agency considered that there existed no proper basis for 
the rejection of four of the eight lowest bids solely by reason of the 
fact that the bidders were within particular groups of bidding 
concerns. 

The matter was discussed with you on October 24, 1968, at which 
time you were furnished copies of the basic report of the Defense 
Supply Agency and an accompanying report of the contracting officer. 
It was understood that evidence would be submitted, if your client 
agreed, to show the basis upon which it was believed that considera- 
tion of certain of the so-called “group” bids would be prejudicial to or 
unfair to your client. Computations were furnished during a subse- 
quent meeting with you and your client on November 5, 1968, indi- 
cating that, if Tanenbaum Textile Company, Incorporated, and some 


of its associates had submitted separate bids, one of the separate bids 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 375 


undoubtedly would have contained a quotation for a smaller quantity 
than 4,600,000 linear yards of cloth which was less than the price quoted 
by Prestex, Incorporated, on 1,300,000 yards of cloth. It was argued 
that, if the contracting officer had placed all bidders on notice with 
respect to inquiries made by Prestex, Incorporated, J. P. Stevens & 
Company, Incorporated, and another company, Tanenbaum Textile 
Company, Incorporated, in all probability, would have arranged with 
its associated firms to submit separate bids. 

Since this is a test case, consideration was given during the meeting 
on November 5, 1968, to the possibility that your client might decide 
to accept an award covering 1,604,000 linear yards of cloth. A con- 
ference was arranged for a discussion of the matter by you and your 
client with a representative of the Defense Supply Agency, particu- 
larly since at that time there existed a question whether your client’s 
bid was the eighth lowest. We are advised that, during or after the 
discussion with the Defense Supply Agency representative, it was 
definitely ascertained that Iselin-Jefferson Company, Incorporated, 
had submitted the eighth lowest bid. The Defense Supply Agency 
then considered that no award could be made to your client under the 
invitation. 

The contracting officer’s report sets forth that evaluations of block 
bids, alternate bids and tie-in bids on Government procurements of 
clothing and textiles have been very complicated and awards have 
been unnecessarily delayed. As an example of the complex types of 
offers received in those cases, there was submitted an abstract of 
bids prepared on a previous invitation as to which 13 concerns report- 
edly submitted 56 separate quotations. So far as concerns the practice 
of block bidding, which is of primary importance in this case, it is 
noted that the first bidder listed in the abstract prepared on the pre- 
vious invitation quoted seven basic unit prices on the same material 
for various quantity increments apparently listed by itself, with the 
price for the first offered quantity increment being lower than the 
price for the second offered quantity increment, and the price for each 
succeeding offered quantity increment being higher than the previously 
stated price. 

It appears that the “group” bidders in this case believed that they 
were eligible to submit separate bids, quoting only one price on the 
total quantity which each firm was capable of furnishing and pro- 
posed to deliver. J. P. Stevens & Company, Incorporated, Prestex, 
Incorporated, and another company made certain inquiries in regard 
to the matter of submitting separate bids by closely related firms which 
had previously engaged in the practice of block bidding. The contract- 
ing officer advised them, in effect, that each bidder should submit only 
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one offer and that he was not in a position to advise any company 


how to submit any such offer. 

Section 2305 of Title 10, United States Code, provides in part that 
specifications and invitations for bids sha)] permit such free and open 
competition as is consistent with the procurement of the property and 
the services needed by the agency concerned ; and that awards shall be 


made with reasonable promptness by giving written notice to the 
responsible bidder whose bid conforms to the invitation and will be 
most advantageous to the United States, price and other factors 
considered. 

It does not appear that we would be warranted in taking the position 
that the testing of the prohibition against block bidding as a possible 
means of enabling the Defense Personnel Support Center to make 
more timely awards would be improper, since 10 U.S.C. 2305 contem- 
plates that awards be made with reasonable promptness and it is 


apparent that the submission of block bids in the past on Govern- 
ment procurements of clothing and textile products has had the effect 
of causing unreasonable delays in the making of contract awards. 
Also, the fact that the practice of block bidding may have afforded 
certain companies, such as Tanenbaum Textile Company, Incorpo- 
rated, an opportunity to quote less than an average price on relatively 
small quantities of textiles as compared with the total quantity bid on, 
would not appear necessarily to justify a conclusion that it would be in 
the best interests of the Government to allow the practice of block 
bidding to be continued in these cases. 

With respect to the inquiries made by certain companies prior to 
the scheduled time for opening of bids, it does not appear that the 
particular inquiries and the contracting officer’s response thereto were 
such as to have required either the issuance of an amendment to the 
invitation for bids or a discussion with or advice to each company 
which was known to have received a copy of the invitation for bids. 

As you and your client were advised during the conference on 
November 5, 1968, there has been discussed with a representative of 
the Defense Supply Agency the possibility that, in future procure- 
ments of textiles or clothing, the invitations might reasonably permit 
the quotation of separate prices on quantities offered within the ranges 
of quantity increments specified by the Government under separate 
items of the bidding schedules, However, we find no basis for conclud- 
ing that the invitation for bids here involved should have been can- 
celed or that awards could not properly be made to the so-called 
“group” bidding concerns. 

Accordingly, the protest submitted to our Office on behalf of Tanen- 
baum Textile Company, Incorporated, must be, and is, hereby denied. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 


[ B-165484 J 


Military Personnel—Medically Unfit—Status 


A member of the uniformed services who, after having performed active duty, 
is found to have been medically unfit at the time of entry into the service 
is not deprived of the right to military pay and allowances or of the status 
of being entitled to basic pay because of the administrative failure to discover 
his physica) condition, absent an affirmative statutory prohibition against the 
induction of persons on the basis of physical or mental disqualification, and 
in view of the fact 50 U.S.C. App. 454(a) provides that no person shall be 
inducted into the armed services until his acceptability has been satisfactorily 
determined, and section 456(h) prescribes that a physical or mental condition 
constitutes a basis for deferment from induction rather than an absolute 


disqualification. 
Pay—Active Duty—Medically Unfit Personnel 


Medically unfit persons inducted into the military service who perform tratin- 
ing and service, absent a statutory prohibition, are entitled to full pay and 
allowances from time of entry on active duty through date they are released 
from military control, and they may receive any unpaid pay and allowances 
which accrued prior to and including the date of release from military control. 
In addition, the member may be furnished transportation in kind or a monetary 
allowance in lieu thereof to home of record upon release from military control. 


Pay—Retired—Medically Unfit Personnel at Time of Induction 


A member of the uniformed services who at the time of induction into the 
military service did not meet procurement or retention medical fitness stand- 
ards and who incurred no aggravation of a preexisting medical condition 
during his active service has not met the requirement in 10 U.S.C. 1201 and 
1203 that a physical disability must be incurred while entitled to basic pay 
and he, therefore, is not entitled to disability severance or retired pay on 
separation from the service. However, entitlement to such benefits accrues 
to a member experiencing an aggravation of his physical condition by active 
service or acquiring a new or additional unfitting condition, even if the unfitting 
condition is incurred by a member who did not meet the procurement medical 
fitness standards at the time of induction, but did then meet the retention 
fitness standards. 


To the Secretary of Defense, December 3, 1968: 


Reference is made to letter of October 17, 1968, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to the 
right to pay and allowances of persons inducted into the Armed 
Forces pursuant to the Universal Military Training and Service 
Act, 50 U.S.C. App. 451, who, after having performed active duty 
for some time, are found to have been medically unfit for induction. 
The questions (which do not relate to persons judicially determined 
to be mentally incompetent prior to induction), together with a dis- 
cussion relating to them, are set forth in Department of Defense Mili- 
tary Pay and Allowance Committee Action No, 423. 

The Committee Action states that the questions presented pri- 
marily affect the Army but would have equal application to all 
services, and that each case involves a determination by the proper 
military authorities that the person inducted should not have been 
inducted into the Armed Forces because he was medically unfit for 
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military service, such condition existing at the time of entry into 
the service. It is indicated that persons who do not meet the medical 
fitness standards of the Army, but are in fact inducted, are being 
released unless their induction was procured by fraud on their part 
or unless they meet the medical standards for retention and sign 
a statement acknowledging eligibility for release from military 
control but desire retention. 

The Committee Action states that this action by the Army is based 
on the position that generally an induction in violation of statute 
or regulation is void, and the individual concerned does not acquire 
a military status thereby. It says that several situations have been 
found to exist: the member may have a dormant disease which is 
not discovered until some time after induction; the member may 
have in fact been rejected by medical authorities but through admin- 
istrative error he was in fact inducted; or medical authorities may 
have overlooked the defect even though proper medical procedures 
were followed. 

The Committee Action refers to the case of United States v. Hall, 
37 CMR 352 (1967), in which it was held that Hall, who had refused 
to be inducted into the Army in November 1965, had never acquired 
a military status even though he had worn a military uniform and 
had drawn pay and allowances, and that therefore he could not 
be tried by court-martial for failure to obey an order. The court 
stated at page 355 that: 

The teaching of these cases and the decisions cited therein is that, in order 
to have military jurisdiction attach, there must be some sort of compliance with 
the induction ceremony required under the Act and regulations, A failure 
to comply with the formalities of this entry into service or other irregularities 
therein may well be cured by accused’s subsequent conduct and tacit submis- 
sion to military authority. United States v. Scheuncmann (14 USCMA 479, 34 
CMR 259); United States v. Rodriguez (2 USCMA 101, 6 CMR 101). But 
where an accused refuses to submit to induction; in fact does not participate 
in any ceremony at all; and continually thereafter protests the attempt none- 


theless to subject him to military service, no jurisdiction over him can be 
held to have attached. 


See Billings v. Truesdell, 321 U.S. 542 (1944). 

The Committee Action states that the Army’s policy in regard 
to the release of inductees, who were not medically fit at the time 
of induction, is based on the ruling of the United States Court of 
Military Appeals in the Ha/7 case, noting, however, that the refusal 
to take an oath of allegiance at the time of induction was within 
Hall’s control, whereas the induction of an individual not medically 
fit for induction is a matter beyond the control of the individual 
concerned in most instances. 

Also noted was our decision of May 4, 1960, 39 Comp. Gen. 742, 
holding that when, after induction, an inductee is administratively 
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determined by service medical authorities to be mentally incompetent 
and a determination is also made that such defect existed at the time 
of induction, the inductee remains a member of the uniformed serv- 
ices until he is separated from military control. 

In addition the Committee Action notes that sections 1201 and 
1203 of Title 10, United States Code, in providing for the retirement 
or separation of members of the Armed Forces for physical disabil- 
ity, provide that 1» member must be entitled to basic pay before a 
determination by the Secretary concerned can be made that he is 
unfit to perform the duties of his office, rank or rating because of 
physical disability incurred while entitled to basic pay. 

It should be noted that the H/al/ case involved a person who the 
court held was not lawfully inducted into the military service and 
who never cured that irregularity by subsequent conduct and submis- 
sion to military authority. Hall refused to be inducted even though 
he “wore the uniform, received pay, obtained an allotment for his 
wife, and performed some duties.” In the cases here involved the 
selectees submitted themselves for induction into the Armed Forces 
without protest and presumably perform military training and 
service without protest against the lawfulness of their induction. 

While certain provisions of law prohibit the enlistment of de- 
serters and persons who are underage, insane, intoxicated, or con- 
victed of a felony, and restrict certain enlistments to persons 
qualified by service regulations therefor and authorize the enlist- 
ment of “able-bodied” persons in the Regular Army and Regular 
Air Force (see 10 U.S.C. 3253, 3254, 3256, 5532, 8253, 8254, 8256), we 
have found no statute—and none has been brought to our attention— 
which affirmatively prohibits the induction into the Armed Forces of 
persons not physically and mentally qualified in all respects for train- 
ing and service therein. 

No person is authorized to determine his physical and mental 
qualifications for induction into the Armed Forces for himself. On 
the contrary the Government has established facilities, personnel, 
and procedures for making such determinations, and the persons 
selected for induction are required in most cases to accept such 
determinations. 

Section 454(a) of Title 50, Appendix, United States Code, pro- 
vides that no person shall be inducted into the Armed Forces for 
training and service until his acceptability in all respects, including 
his physical and mental fitness, has been satisfactorily determined 
under standards prescribed by the Secretary of Defense, and sec- 
tion 456(h) authorizes the President, under such rules and regula- 
tions as he may prescribe, to provide for the deferment from training 
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and service in the Armed Forces “* * * (2) of any or all categories 
of those persons found to be physically, mentally, or morally deficient 
or defective.” 

There thus appears to be not only an absence of an affirmative 
statutory prohibition of the induction of persons on the basis of 
physical or mental qualifications generally, but an indication that 
physical or mental condition may constitute a basis for deferment 
from induction rather than an absolute disqualification. 

As a general proposition a person directed to report for induction 
into the Armed Forces may not unilaterally determine that he is physi- 
cally or mentally disqualified for induction so as to lawfully refuse to 
be inducted, nor may a person inducted discharge himself from the 
Armed Forces even though he may have strong reason to believe that 
he is not physically or mentally qualified for service in the Armed 
Forces. Jn re Grimley, 137 U.S, 147, 153 (1890) ; Zn ve Morrissey, 187 
U.S. 157 (1890). See also United States v. Prue, 240 F. Supp. 390 
(1965) ; and Mimmack v. United States, 97 U.S. 426, 482 (1878). 

Accordingly, it is our view that the administrative failure to dis- 
cover that the mental or physical condition of a person inducted into 
the Armed Forces was such as would warrant rejection for military 
service, does not deprive him of the right to military pay and 
allowances or of the status of being enti‘/ed to basic pay. 

The first question is whether the medically unfit persons inducted 
into the service are entitled to receive full pay and allowances from the 
time of entry on active duty through the date the determination re- 
garding their physical fitness is made or through the date they are in 
fact released from military control. Since their induction is not pro- 
hibited by law and they are accepted for induction into an armed serv- 
ice and perform training and service therein, it is our view that they 
are entitled to military pay and allowances through the date they are 
released from military control. 

The second question is whether they are entitled to be paid any un- 
paid pay and allowances which accrued prior to the ‘date of deter- 
mination of medical unfitness or release from military control, but 
not claimed until later. That question is answered by saying that they 
are entitled to receive the unpaid pay and allowances which accrued 
prior to and including the date of release from military control. 

Questions 3 and 4 are dependent upon negative answers to questions 
1 and 2 and therefore require no answer, Question 5 is whether trans- 
portation in kind or a monetary allowance in leu thereof may be fur- 
nished to their homes of record upon release from military control. 
This question is answered in the affirmative. 

Question 6 is whether an individual who, at the time of induction, 
neither met the procurement medical fitness standards nor the retention 
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medical fitness standards and whose condition has not been aggravated 
by active service may be entitled to disability severance or retired pay 
on separation from the service. Under the provisions of 10 U.S.C. 1201 
and 1203, for the purposes of disability retirement pay and disability 
severance pay, the physical disability must be incurred while entitled 
to basic pay. Since the disability involved in the cases described in 
question 6 would not be incurred while entitled to basic pay, but would 
be incurred prior to entrance into the service, question 6 is answered 
in the negative. 

Question 7 is whether an individual described in question 6 but whose 
condition has been aggravated by active service or who acquired a new 
or additional unfitting condition is entitled to disability severance or 
retired pay on separation from the service. It is our opinion that this 
question should be answered in the affirmative as to those individuals 
who otherwise meet the requirements of law, including the requisite 
degree or extent of aggravation of the preexisting disability. 

Question 8 is whether an individual who did not meet procurement 
medical fitness standards at the time of induction, but did then meet 
the retention fitness standards and who acquired an unfitting medical 
condition after induction, would be entitled to disability severance 
or retired pay on separation from the service. This question is an- 
swered in the affirmative provided, of course, he meets all of the other 
qualifications therefor. 


[ B-164830 J 


Bids—Aggregate v. Separable Items, Prices, Etc.—Low on One 
Item is No Basis for Aggregate Award 


The fact that different language specified methods of award for two window 
cleaning service items of an invitation—Item 1 reserving the right to the Govern- 
ment to make an award on any or all of the subitems and Item 2 providing for 
award of subitems in the aggregate—does not entitle the low bidder on one of 
the Item 1 subitems to an award of the subitem where the purpose of the reserva- 
tion in Item 1 was to determine the individual prices on the requested service in 
the event of insufficient funds, and the intent to award a single contract on Item 
1 is evidenced by the use of the singular—‘“award” in the reservation and “the 
contractor” and “the successful bidder’ in the general specifications applicable 
to Item 1, as well as the impracticability of having more than one contractor 
perform the subitems at the same time. 


To the Building Maintenance Corporation, December 5, 1968: 
Reference is made to your letter of July 12, 1968, and subsequent 
correspondence, in which you protested against an award made to 
Cuyahoga Cleaning Contractors, Inc., Cleveland, Ohio, under Invita- 
tion for Bids (IFB) No. GS-05-BB-7715, issued by the General Serv- 
ices Administration (GSA), Public Buildings Service, Region 5, Chi- 
cago, Illinois, for window washing and wall cleaning services for two 
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Government buildings in Cleveland, Ohio, during the period July 1968, 

through June 1969. 

Item 1 of the IFB covered the New Federal Office Building and was 
divided into three subitems. Item 1(a) called for a price per cleaning 
for all windows (except lobby windows) to be cleaned not oftener than 
each 60 days; Item 1(b) called for a price per cleaning for the stainless 
steel curtain wall, to be required only at the discretion of the Govern- 
ment; and Item 1(c) called for a price for cleaning lobby windows, as 
requested by the Buildings Manager. Following the enumeration of 
those items the following statement appeared : 

Note: The Government reserves the right to make award on any or all of the 
sub-items for Item 1 covering the New Federal Office Building, whichever 
is in its best interests. [Italic supplied. ] 

Item 2 provided for bids on cleaning of windows of the Federal 
Building at Public Square and Superior Avenue, as follows: 

Item 2 (a) All exterior windows, excluding smokestack windows, to be washed 
every two months. (Approximately 590 windows, contractor to verify 
count. ) 

Price Per Cleaning : $———— * 

Item 2 (b) Four outside windows in smokestack to be washed only once, 
approximately in December 1968, under this contract. 

Price per Cleaning : $-——————* 

Note: Award on Item 2 will be made in the aggregate for (a) and (b) to the low 
qualified bidder. [Italic supplied. ] 

*Award shall be made in the aggregate for Items 1 and 2, to the low, qualified 


bidder or an individual item basis, whichever is in the best interests of the 
Government. [Italic supplied.] 


The bids of Cuyahoga Cleaning Contractors, Inc., and Building 
Maintenance Corporation on Item 1, as evaluated by GSA, were as 
follows: 


Cuyahoga _- 3 hae Be _BMC 





Price per Price per 
Item Cleaning Freq. — Total Freq. Total 





1(a) $3, 100 6 $18,600 $12, 288 6 $73, 728 
1(b) 42, 000 1 42, 000 22, 800 ] 22, 800 
1(c) 95 1 95 333 1 333 


$60, 695 $96, 861 


Award was made to Cuyahoga Cleaning Contractors, Inc., on all of 
Item 1. No award was made on Item 2. 

You maintain that the note following Item 1 required evaluation 
and award of the subitems of Item 1 on an individual basis and since 
your bid on subitem 1(b) was nearly $20,000 lower than Cuyahoga’s 
you contend that award on this requirement should have been made to 
your company. Your interpretation is based upon the differing lan- 
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guage utilized in specifying methods of award for Items 1 and 2. Since 
the note appended to Item 2 clearly stipulated that Item 2 would be 
awarded in the aggregate and as this same language was not incor- 
porated into the note attached to Item 1 you maintain that individual 
awards were contemplated for the subitems of Item 1. 

GSA maintains that it intended a single award for Item 1 and that 
the language employed in the note appended to the item was used to 
determine the individual prices of the requested services so that if a 
lack of sufficient funds became apparent, the Government could award 
a contract for only those subitems for which funds were available. 
GSA also maintains that the specifications applicable to Item 1 con- 
template award to only one contractor, since no mention was made of 
any obligation to coordinate use of the Government-owned power- 
operated scaffold (use of which would be permitted for the contract 
work) for the differing work requirements contemplated by subitems 
1(a) and 1(b). GSA also has advised us that it would be impractical 
to have more than one contractor performing window cleaning and 
the stainless steel cleaning, since the windows must be cleaned con- 
temporaneously with the stainless steel cleaning in order to prevent 
re-soiling of the windows from the steel washing. 

In determining whether an invitation provides for contracting on 
an aggregate or individual basis we have held that where the invita- 
tion stated that “award will be made on Items One (1) and Two (2), 
or Items Two (2) and Three (3)” that the use of the word “award” 
would justify a belief by bidders that an aggregate award was to be 
accomplished. B-143263, July 28, 1960; see also B-149085, August 28, 
1962. If such an interpretation is inconsistent with other provisions 
of the invitation, this presumption is rebutted. B—144281, November 4, 
1960. In B-145859, May 22, 1961, it was held that the use of “award,” 
“the lowest bidder” and “the contract” in the bidding schedule re- 
quired the conclusion that a single contract was intended, notwith- 
standing the inclusion of a standard award provision permitting 
acceptance or rejection of any or all items of any bid. 

Under the general specifications applicable to Item 1 of the subject 
invitation, reference is made to “the contractor” and “the successful 
bidder.” The use of this phraseology in conjunction with the stipula- 
tion contained in note 1 that “award” would be made, tends to indicate 
that a single contract was intended. In addition, we have been infor- 
mally advised that a complete simultaneous cleaning of the walls and 
windows performed by the contractor under the contract awarded in 
this case required a total time of 80 days, from which it appears to 
be established that your suggestion that the walls could be cleaned 
between the bi-monthly window washings is not feasible. 
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In the circumstances, we find no basis for legal objection to the 
award made. We are advising GSA, however, that in future procure- 
ments prospective bidders should be more clearly advised as to the 
type and basis of award to be made, as well as of any fiscal limitations 
which may result in an award of less than the total number of items 
specified in the invitation. 

For the reasons set forth above your protest must be denied. 


[ B-165634 J 


Bids—Buy American Act—Foreign Product Determination—Com- 
ponent v. End Product 


The classification of each item to be furnished a Government construction con- 
tractor as a separate end product for evaluation under the Buy American Act 
and the award of a single contract is within the contemplation of paragraph 
6-001 of the Armed Services Procurement Regulation, and a bid that would be 
a low domestic bid if the line items were considered components instead of end 
products is not a responsive bid. There is no simple answer to the question of 
what constitutes an end product—the award of a single contract is not deter- 
minative, but the purpose of the procurement playing a part, classifying items 
to be delivered to the job and assembled by another contractor as end items is 
a proper exercise of procurement judgment. 


Bids—Buy American Act—Evaluation—General Agreement on 
Trades and Tariffs 


Although classifying individual items to be furnished under a single contract 
to a Government construction contractor as separate end products for the pur- 
pose of Buy American Act evaluation may be contrary to the intent of the 
General Agreement on Trades and Tariffs (GATT'), the conflict is not for con- 
sideration in determining the lowest evaluated bid. Under competitive bidding 
procedures, bids are to be evaluated only on the basis of factors made known to 
all bidders in advance and the invitation did not warn bidders to prepare their 
bids in light of GATT and its possible impact on the Buy American Act evalua- 
tion ; also the applicability of GATT is not a matter of procurement responsibility 
but rather is for consideration by the United States Tariff Commission. 


To Johann J. Leppitsch, December 5, 1968: 


The Office of the Chief of Engineers has forwarded, as you requested, 
your letters of October 14 and 29, 1968, protesting an award to Fair- 
banks Morse Inc., under invitation for bids DACW17-69-B-0010 
covering equipment for a pumping station to be constructed at a site 
in Florida. 

The bid schedule listed 10 items as follows: 


1. Vertical pump complete 3 ea. 
Diesel engine including auxiliaries 3 ea. 
Spare parts for diesel engines and auxiliaries 1 set 
Spare parts for vertical pumps 1 set 
Gear transmission unit 3 ea. 
First pump model test 1 Job 
Additional pump model test 1 ea. 
Backflow control gate 6 ea. 
. Gate hoist 6 ea. 
10. Services of erection engineer 250 Man 
(Approx) Days 


90 SES? Gm 9 fo 


~ 
~— 
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The schedule provided spaces for the bidders to quote unit and ex- 
tended prices for each item and the total price of the extended unit 
prices. The above items are to be furnished for installation by another 
Government contractor constructing the pumping station. 

The invitation provided that an evaluation factor would be added 
to or subtracted from each bid depending upon whether the pump 
efficiency proposed by the bidder was below or exceeded the base 
efficiency stated in the invitation. In addition, although the invitation 
provided that the award for the bid schedule would be made as a whole 
to one bidder, it further provided that each separate line item in the 
bid schedule would be considered a separate end product to be evaluated 
separately under the Buy American Act, 41 U.S.C. 10a—d. The invita- 
tion further described the end products and components as follows: 
For Item 1—( Vertical pump complete). 

A major component would be suction bell, propeller, propeller housing, 
discharge bowl (diffuser assembly), discharge elbow, or propeller shaft. 
For Item 2—(Diesel engine including auxiliaries). 
A major component would be cylinder block, crankshaft, piston, connecting 
rod assembly, turbocharger, scavenging blower, engine base plate, or 
injection system. 
For Item 5—(Gear transmission unit). 
A major component would be the housing, an individual gear and/or gear 
shaft assembly. 
For Item 8—( Backflow control gate). 
A major component would be a complete gate weldment or a flap weldment. 
For Item 9—(Gate hoist). 
A major component would be the electric motor, or complete hoist assembly 
excluding motor. 

Also included in the invitation was a requirement for furnishing 
descriptive data including a print drawing showing the overall dimen- 
sions of major individual items and other dimensions necessary to 
show that the equipment to be furnished could be installed in the space 
provided. The descriptive data clause provided that if the information 
fails to show conformity to the specifications and other requirements 
of the invitation, the bid would be rejected. 

Your company (TAIT-KSB Co.) and Fairbanks Morse Inc. were 
the only bidders. The total bid from your company was $1,065,117. 
The total bid from Fairbanks Morse was $1,092,909. Based upon the 
pump efficiency evaluation factors, the total bids were evaluated at 
$1,046,917 and $1,079,609, respectively. The bid from your company 
stated that the three vertical pumps in item 1 would be of foreign 
origin completely. Thus, the contracting officer evaluated your price 
for item 1 in accordance with the Buy American evaluation proce- 
dures. Under such procedures, the total bid from your company was 
evaluated at $1,256,551. 

You have protested against an award to Fairbanks Morse on two 
bases. First, you contend that the bid from Fairbanks Morse was non- 
responsive to the invitation in that its drawing 16500948, accompany- 
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ing its bid as required, did not include all the dimensions required by 
the descriptive data clause. Second, you contend that the Buy Ameri- 
can evaluation factor should not have been applied to the end product 
item designated as item 1 in the invitation since you believe that the 
complete schedule of items is the end product and that the individual 
items are merely components of the end product. In this latter respect, 
you refer to the fact that the invitation provides for an award in the 
entirety to a single bidder. You contend that this requirement and our 
decisions 46 Comp. Gen. 813 and 47 Comp. Gen. 21 require that the 
line items be considered as components rather than end products. The 
hid from your company is such that if the line items are considered as 
components, instead of end products, it would qualify as a domestic 
bid as to which no Buy American factor would apply and, as such, 
would be the low bid. 

The contracting officer has advised that, although the Fairbanks 
Morse drawing cited by you does not show the overall width of the 
engine and gear reducer unit, information was provided in detail in 
Philadelphia Gear Corporation drawing 03—152-0022—4 and Fairbanks 
Morse drawing 50A8FB33 furnished by Fairbanks Morse with its 
bid. Accordingly, the information appears to have been furnished 
with the bid and the failure to include it in the cited drawing is, at 
the most, a deviation in form which is not a fatal defect in the bid. 
ASPR 2-405. 

Paragraph 6-001 of the Armed Services Procurement Regulation 
(ASPR) defines “end products” as “articles, materials, and supplies, 
which are to be acquired for public use.” The provision states further 
that “As to a given contract, the end products are the items to be 
delivered to the Government, as specified in the contract.” Thus, 
ASPR contemplates the possibility that a single contract may cover 
more than one end product. Therefore, the fact that a single contract 
is to be awarded is not determinative of the question whether all items 
in the contract constitute the end product. The decisions cited by you 
involve situations where the items under consideration were completely 
assembled by the contractor prior to delivery to the Government. 
Hence, those cases are distinguishable from the immediate case since 
here the items are not to be assembled until after delivery at the jobsite 
and then by another contractor. The magnitude of the assembly after 
delivery at the site is demonstrated by the fact that the bid schedule 
estimates that approximately 250 man-days of erection engineer serv- 
ices will be required to supervise the installation. 

There is no simple answer to the question of what constitutes an - 
end product. The purpose of the procurement as demonstrated by 
the entire bid package has to play some part in arriving at an answer. 
Where, as here, a number of separate items are being procured which 
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eventually will be assembled and installed by another contractor who 
is responsible for constructing a pumping station using the equipment 
being procured under this invitation as Government-furnished items 
of property, we believe that it was a proper exercise of procurement 
judgment to classify each such item as an end product for purposes 
of the Buy American Act. This is unlike the situation considered in 
the cited decisions where the item being procured was to be delivered 
to the Government assembled, in which circumstances the total unit 
was held to be the end product acquired for public use. 

We have also considered your letter of November 25, 1968, wherein 
you suggest that the proposed application of the Buy American Act 
to this procurement would be contrary to the intent of the General 
Agreement on Trades and Tariffs (GATT). Under competitive bid- 
ding procedures, bids are to be evaluated only on the basis of factors 
made known in advance to all bidders. Here, bidders were advised in 
the invitation that bids would be evaluated under the Buy American 
Act on a line item (end product) basis. Whether such evaluation con- 
flicts with GATT is not for consideration in determining the lowest 
evaluated bid. We believe that such is true especially since bidders were 
not warned in the invitation to prepare their bids in the light of GATT 
and its possible impact on Buy American Act evaluation. The applica- 
bility of, or the alleged contravention of, GATT is not a matter of 
procurement responsibility, but rather is for consideration by the 
United States Tariff Commission under its statutory responsibilities. 

In view of the foregoing, your protest is denied. 


[ B-123297 J 


Contracts—Labor Stipulations—Withholding Unpaid Wages, Over- 
time, Etc.—Mutuality of Obligation Requirement 


The withholding from a current contract of the wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed on ac- 
count of the violations—all contracts containing a Contract Work Hours Stand- 
ards Act provision authorizing set-off from “money payable on account of work 
performed”’—may not be retained as to wage underpayments, no mutuality of 
obligation existing between the collection of the underpayments by the Govern- 
ment as trustee and its direct debt liability under the current contract, but the 
set-off to collect the liquidated damages was proper, as there is mutuality of 
obligation between the amount due for work performed under the latest contract 
and the liquidated damages due on account of the wage underpayments under the 
earlier contracts. 


To the Secretary of the Air Force, December 9, 1968: 
Reference is made to the letter dated July 29, 1968, from your 
Deputy General Counsel transmitting a request for our decision on a 


matter involving the Contract Work Hours Standards Act, Public Law 
87-581, 40 U.S.C. 327, et seq. 





388 DECISIONS OF THE COMPTROLLER GENERAL [48 


It appears that on August 19, 1964, the Air Force entered into con- 
tract No. AF08(602)3243 with the Bayshore Royal Hotel in Tampa, 
Florida, for the period September 1, 1964, through August 31, 1965; 
that on August 5, 1965, the Air Force entered into contract No. AF08- 
(602)3537 with the same hotel for the period September 1, 1965, 
through August 31, 1966; and that on August 9, 1966, the Air Force 
entered into contract No. AF08(602)0144 with the same hotel for the 
period September 1, 1966, through August 31, 1967. These contracts 
were for the billeting of active duty enlisted men stationed at MacDill 
Air Force Base and they all contained a clause requiring the contractor 
to comply with the Contract Work Hours Standards Act. 

The Deputy General Counsel says that an Air Force investigation 
of this contractor in 1967 revealed that he had failed to comply with 
the Contract Work Hours Standards Act during the performance of 
the prior two contracts; that back wages due were calculated at $642.80 
for the period of contract No. AF08(602)3243 and $1,345.56 for the 
period of contract No. AF08(602)3537; and that liquidated damages 
due the Government for these periods were calculated to be $1,930 and 
$4,600, respectively. On the basis of these findings, the contracting 
officer withheld the sum of $8,518.36 on the third contract, which is 
No. AF08(602)0144. The contractor questions the authority of the 
contracting officer to withhold on a current contract to collect sums due 
for Contract Work Hours Standards Act violations under contracts 
for prior years. 

The Deputy General Counsel seeks our guidance as to the legality of 
this withholding. 

Section 102 of the Contract Work Hours Standards Act , 40 U.S.C. 


328, provides, in pertinent part, as follows: 


(b) The following provisions shall be a condition of every contract of the 
character specified in section 103 and of any obligation of the United States, any 
territory, or the District of Columbia in connection therewith : 

(1) No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall 
require or permit any laborer or mechanic, in any workweek in which he is 
employed on such work, to work in excess of eight hours in any calendar day or in 
excess of forty hours in such workweek except in accordance with the provisions 
of this Act; and 

(2) In the event of violation of the provisions of paragraph (1), the contractor 
and any subcontractor responsible therefor shall be liable to such affected em- 
ployee for his unpaid wages and shall, in addition, be liable to the United States 
(or, in the case of work done under contract for the District of Columbia or a 
territory, to such District or to such territory) for liquidated damages as provided 
therein. Such liquidated damages shall be computed, with respect to each in- 
dividual employed as a laborer or mechanic in violation of any provision of this 
Act, in the sum of $10 for each calendar day on which such individual was re- 
quired or permitted to work in excess of eight hours or in excess of the standard 
workweek of forty hours without payment of the overtime wages required by this 
Act. The governmental agency for which the contract work is done or by which 
financial assistance for the work is provided may withhold, or cause to be with- 
held, subject to the provisions of section 104, from any moneys payable on account 
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of work performed by a contractor or subcontractor, such sums as may adminis- 
tratively be determined to be necessary to satisfy any liabilities of such contractor 
or subcontractor for unpaid wages and liquidated damages as herein provided. 


Also, section 104 of the act, 40 U.S.C. 330, provides, in pertinent part, 
as follows: 


Sec. 104. (a) Any officer or person designated as inspector of the work to be 
performed under any contract of the character specified in section 103, or to aid in 
the enforcement or fulfillment thereof shall, upon observation or investigation, 
forthwith report to the proper officer of the United States, of any territory or 
possession, or of the District of Columbia, all violations of the provisions of this 
Act occurring in the performance of such work, together with the name of each 
laborer or mechanic who was required or permitted to work in violation of such 
provisions and the day or days of such violation. The amount of unpaid wages 
and liquidated damages owing under the provisions of this Act shall be adminis- 
tratively determined and the officer or person whose duty it is to approve the 
payment of moneys by the United States, the territory, or the District of Columbia 
in connection with the performance of the contract work shall direct the amount 
of such liquidated damages to be withheld for the use and benefit of the United 
States, said territory, or said District, and shall direct the amount of such unpaid 
wages to be withheld for the use and benefit of the laborers and mechanics who 
were not compensated as required under the provisions of this Act. The Comptrol- 
ler General of the United States is hereby authorized and directed to pay directly 
to such laborers and mechanics, from the sums withheld on account of under- 
payments of wages, the respective amounts administratively determined to be 
due, if the funds withheld are adequate, and, if not, an equitable proportion of 
such amounts. 

(b) If the accrued payments withheld ‘under the terms of the contracts, as 
aforesaid, are insufficient to reimburse all the laborers and mechanics with re- 
spect to whom there has been a failure to pay the wages required pursuant to this 
Act, such laborers and mechanics shall, in the case of a department or agency of 
the Federal Government, have the rights of action and/or of intervention against 
the contractor and his sureties conferred by law upon persons furnishing labor or 
materials, and in such proceedings it shall be no defense that such laborers and 
mechanics accepted or agreed to accept less than the required rate of wages or 
voluntarily made refunds. 


Under the foregoing statutory provisions, the contractor responsible 
for violations is liable to the employees for underpayments of wages 
and to the Government for the liquidated damages, with authority in 
the person “whose duty it is to approve the payment of moneys * * * 
in connection with the performance of the contract work” to direct the 
withholding of such amounts as are determined to be necessary to 
satisfy the debts to the aggrieved employees and to the Government. 

Since the amount due for underpayment of wages under the prior 
contracts is collectible by the Government in the capacity of trustee 
for the aggrieved employees, and the amounts due the contractor under 
contract No. AF08(602)0144 represent a direct debt of the Govern- 
ment itself, the moneys are owed in different capacities. Therefore, 
there is no such mutuality of obligations as is necessary to authorize 
setoff. Furthermore, in our view the language “payable on account of 
work performed” has reference to payments earned but not yet paid 
and we believe that the statutory language conferring the withholding 
authority upon the person authorized to approve payments in con- 
nection with the contract work is indicative that such withholding 
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was intended to be made only from such payments. On the other hand, 
since there is mutuality of the obligations due the contractor for work 
performed under the latest contract and sums due the United States 
for liquidated damages for violations incurred under the earlier con- 
tracts, such debts properly may be set off against each other. See 
Whitney Brothers Plumbing and Heating, Inc. v. United States, 224 
F. Supp. 860. 

Accordingly, the amount representing underpayments to employees 
were improperly withheld from the current contract and should be 
returned to the contractor. The action taken with respect to withhold- 
ing the sum representing liquidated damages appears to have been 


proper. 


[ B-165276 J 


Coast Guard—Commissioned Personnel—Service Credits—Tem- 
porary Service in a Higher Grade 


When a Coast Guard officer who is advanced in grade under the temporary 
promotion system authorized in 14 U.S.C. 275 reverts to his permanent promotion 
system grade, the time in the temporary service grade, absent specific legislation, 
may not be used as time in a grade higher than the permanent grade from which 
originally appointed for temporary service in view of the fact that when read 
together, sections 275(h) which prescribes that upon the termination or expira- 
tion of a temporary appointment “the officer shall revert to his former grade,” 
and 257(b) which provides that service in a temporary grade is service “only 
in a grade that the officer concerned would have held had he not been so 
appointed,” permit only the counting of the temporary service as time in the 
officer’s permanent grade held immediately preceding the temporary service 
appointment. 


To the Secretary of Transportation, December 11, 1968: 

Further reference is made to letter dated September 16, 1968, from 
the Commandant, United States Coast Guard, suggesting certain 
changes in the officer promotion policy of the Coast Guard in the light 
of the statutory authority there cited and requesting our views on the 
proposed action. 

It is stated that the Coast Guard desires to promote ensigns to 
lieutenants (junior grade) at the completion of 12 months’ active 
service and to promote lieutenants (junior grade) to lieutenants at 
the completion of 3 years’ active commissioned service. This is said to 
be in line with current practice in the Navy. The view is expressed 
that a possible basis to accomplish this result is the temporary service 
promotion authority contained in 14 U.S.C. 275, which it is said is 
similar to 10 U.S.C. 5787 pertaining to the Navy. It is stated that the 
Coast Guard is seeking a legal means which will cause the least possible 
disruption to the Coast Guard’s existing permanent promotion system, 
particularly as it relates to grades above lieutenant. 
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The primary question which concerns the Coast Guard, as stated 
in the Commandant’s letter, is as follows: 

When reverting from a temporary promotion system to a permanent promotion 
system as contemplated in 14 USC 275(i), does the second sentence of subsection 
14 USC 257(b) permit the use of time in temporary service grade as time in a 
grade higher than the permanent grade from which originally appointed to a 
higher grade for temporary service? 

The Commandant expresses the view that the authority contained 
in 14 U.S.C. 275 (a) and (b) could be used to effectuate a temporary 
service promotion system but that a temporary system under section 
275, unlike the similar 10 U.S.C. 5787, pertaining to the Navy, must 
supplant the statutory permanent system. It is further stated that it 
is conceivable that a temporary promotion system could continue for 
some time, and that officers could advance upward through several 
successive temporary grades. In the light of the authority in 14 U.S.C. 
275(i), it is suggested that when reverting from a temporary grade 
to a permanent grade, vacancies at that time could be filled by perma- 
nent appointments to all grades regardless of the lower permanent 
grades of the officers which originally existed when the temporary 
system began. 

In order for normal permanent promotion flow to continue from the 
time of reversion to a permanent system, however, it is stated that it 
would be necessary for officers appointed to the new permanent grades 
to have some varying time in grade eligibilities within the meaning 
of 14 U.S.C, 257(a). Otherwise, it is pointed out that if the temporary 
system had existed long enough for all officers to have advanced 
through several temporary service grades and at reversion to a perma- 
nent system many had received permanent appointments to grades two 
steps or more beyond the permanent grades that they had originally 
held at inception of the temporary system, no subsequent promotions 
could follow for several years while the eligibility requirements of 
14 U.S.C. 257(a) were satisfied. The view is expressed that the law 
does not require this unreasonable result. 

It is stated that the language in the second sentence of 14 U.S.C. 
257(b) “* * * in the grade that the officer concerned would have 
held * * *,” suggests more than the counting of temporary service 
time in a higher grade merely as time in the permanent grade from 
which appointed. It is the Coast Guard’s view that if it could establish 
with some certainty that an officer would have advanced under the 
permanent promotion system on a particular date, then, from that date, 
time in the same or higher temporary service grade would be counted 
as time in the grade to which the officer would have advanced had the 
permanent system been in effect. The Coast Guard proposes to continue 
its current practice and procedures with respect to selecting officers 
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for promotion and related matters, but instead of permanent promotion 
appointments being made, personnel record entries will be made to 
show the dates upon which officers would have been appointed to a 
higher grade. 

A second question is asked—concerning officers in grades of ensigns 
and lieutenants (junior grade)—whether the suspension authority 
in 14 U.S.C. 275 permits suspension of applicable sections, subsections, 
or provisions of chapter 11 of Title 14, “only as they pertain to certain 
ranks or grades so that ‘a temporary promotion system could be utilized 
for those grades without affecting the legal applicability of those 
sections to other grades?” 

Section 257 of Title 14, U.S. Code, as added by Public Law 88-130 
approved September 24, 1963, 77 Stat. 179, prescribes the eligibility 
requirements of Coast Guard officers for consideration for promotion 
and provides, in pertinent part, as follows: 

(a) An officer on the active duty promotion list becomes eligible for considera- 
tion for promotion to the next higher grade at the beginning of the fiscal year in 


which he completes the following amount of service computed from his date of 
rank in the grade in which he is serving: 
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(b) For the purpose of this section, service in a grade includes all qualifying 
service in that grade or a higher grade, under either a temporary or permanent 
appointment. However, service in a grade under a temporary service appointment 
under section 275 of this title is considered as service only in the grade that the 
officer concerned would have held had he not been so appointed. 


The authority for promoting Coast Guard officers under the regular 
promotion system and the procedure to be followed is contained in 
section 271 of Title 14. In time of war or national emergency declared 
by the President, temporary service promotions are authorized as pro- 
vided in section 275 in pertinent part, as follows: 


(a) In time of war, or national emergency declared by the President or Con- 
gress, the President may suspend any section of this chapter relating to the 
selection, promotion, or involuntary separation of officers. Such a suspension 
may not continue beyond six months after the termination of the war or national 
emergency. 

(b) When the preceding sections of this chapter relating to selection and 
promotion of officers are suspended in accordance with subsection (a), and the 
needs of the service require, the President may, under regulations prescribed 
by him, promote to a higher grade any officer serving on active duty in the grade 
of ensign or above in the Coast Guard. 


* * me He ae ae Be 


(h) An appointment under this section does not terminate any appointments 
held by an officer concerned under any other provisions of this title. The President 
may terminate temporary appointments made under this section at any time. An 
appointment under this section is effective for such period as the President deter- 
mines. However, an appointment may not be effective later than six months after 
the end of the war or national emergency. When his temporary appointment under 
this section is terminated or expires. the officer shall revert to his former grade. 

(i) Not later than six months after the end of the war or national emergency 
the President shall, under such regulations as he may prescribe, reestablish the 
active duty promotion list with adjustments and additions appropriate to the 
conditions of original appofhtment and wartime service of all officers to be in- 
cluded thereon. The President may, by and with the advice and consent of the 
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Senate, appoint officers on the reestablished active duty promotion list to fill 
vacancies in the authorized active duty strength of each grade. Such appointments 
shall be considered to have been made under section 271 of this title. 

It is noted that the temporary service promotion authority in sec- 
tion 275, which the Coast Guard proposes to use, can become operative 
only pursuant to Presidential action. It is indicated in the Command- 
ant’s letter that no such action has been taken to implement this pro- 
vision but that appropriate action will be taken to carry out that sec- 
tion should it be determined appropriate. 

Prior to the enactment of Public Law 88-130, the Coast Guard had 
authority to make temporary promotions in time of war or national 
emergency as determined by the President. See 14 U.S.C. 436 (1958 
ed.). This authority was derived from section 11(b) of the act of 
July 24, 1941, 55 Stat. 603, as amended, 34 U.S.C. 350j(b) (1952 ed.), 
which gave the Coast Guard the same authority granted the Navy and 
Marine Corps with respect to making temporary appointments and 
promotions of Navy and Marine Corps officers. Section 436 was re- 
pealed by section 4 of Public Law 88-130. The temporary promotion 
authority of the Navy is currently contained in 10 U.S.C. 5787. 

Subsection (h) of section 275, Title 14, U.S. Code, expressly pro- 
vides that when a temporary appointment made under that section 
terminates or expires, “the officer shall revert to his former grade.” 
The time in grade eligibility provisions of the permanent promotion 
system prescribed in section 257 provide in subsection (b) that service 
in a grade under a temporary service appointment under section 275 
is considered as service “only in the grade that the officer concerned 
would have held had he not been so appointed.” It would seem that 
those two sections (257 and 275) when read together, do nothing more 
than permit the counting of temporary service in the temporary higher 
grade as time in the officer’s permanent grade that he held immediately 
preceding his temporary service appointment. 

The language in the second sentence of subsection (b) of section 
257 and subsection (h) of section 275 is substantially the same as that 
pertaining to the Navy and Marine Corps wartime temporary service 
promotions authority in subsection (j) of section 5787, Title 10, which 
provides that when a temporary appointment made under that section 
terminates or expires, the member concerned “shall have the grade he 
would hold if he had not received any such appointment,” 

An examination of the legislative history of Public Law 88-130— 
of which the above sections 257, 271 and 275 are a part—discloses that 
the purpose of the bill (H.R. 5623) was, among other things, to estab- 
lish a “permanent promotion system” based on merit rather than solely 
on seniority and, in addition, to provide authority for temporary pro- 
motions in time of war “when the regular promotion system is sus- 
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pended.” It is also disclosed that the Defense Department’s report on 
the bill notes that the proposed legislation would be similar to the pres- 
ent Navy and Marine Corps officer personnel systems, See pages 3 and 
12 of H. Rept. No. 583 dated July 25, 1963, and page 3 of S. Rept. No. 
476 dated August 30, 1963. Both reports accompanied H.R. 5623 which 
became Public Law 88-130. 

We find nothing in Public Law 88-130 or its legislative history which 
would indicate that, except for the specific authority mentioned in 
subsection (i) of section 275, Title 14, U.S. Code, Congress intended 
to enlarge the scope of the Coast Guard’s wartime temporary promo- 
tion authority in section 275 beyond that previously authorized for the 
Coast Guard by the act of July 24, 1941. As indicated above, this au- 
thority (act of July 24, 1941) is currently available to the Navy and 
Marine Corps as provided in 10 U.S.C. 5787. However, unlike the 
Coast Guard, the Navy and Marine Corps have additional authority 
to promote Navy temporary officers serving on active duty in the grade 
of ensign to the grade of lieutenant (junior grade) and Marine Corps 
officers serving in the grade of second lieutenant to the grade of first 
lieutenant. See 10 U.S.C. 5784. This authority stems from section 302, 
Officer Personnel Act of August 7, 1947, ch. 512, 61 Stat. 829-831. 

The Navy and Marine Corps do not regard the wartime temporary 
promotion provisions in 10 U.S.C. 5787 as furnishing authority for 
counting service under a temporary promotion, in meeting the time in 
grade requirements for career advancement in the naval service. In this 
connection see our decision of April 24, 1968, 47 Comp. Gen. 587, 596, 
and the SECNAV NOTICE 1412 there quoted. Also, accompanying 
the submission on which the decision of April 24, 1968, was rendered 
is a copy of a memorandum dated January 5, 1967, by the Deputy 
Director, Administrative Law Division, Navy Judge Advocate Gen- 
eral, which states in pertinent part, as follows: 

It is also important to recognize that there was a second, separate temporary 
appointment and/or promotion system in the naval service outside of the tem- 
porary and permanent promotions which was retained, without material change, 
after the passage of the OPA in 1947. Commonly called “temporary war or 
national emergency” appointments or promotions, 10 USC 5597 & 5787 contain 
authorization for the temporary appointment and promotion up to 0-8 of Navy 
and Marine Corps officers based on the act of 24 July 1941, c, 320, 55 Stat. 603, 
et seq, as amended. Temporary promotions under this law do not become per- 
manent, as do temporary promotions under OPA, and time spent in a grade to 
which an officer has been advanced under 10 USC 5787 cannot be counted as 
the requisite time in grade for further promotion under the provisions of OPA 
which actually regulate the naval officer’s normal career. 

We doubt that the Congress intended to give the Coast Guard any 
greater right in the exercise of its wartime promotion authority under 
14 U.S.C. 275 than that given the Navy under 10 U.S.C. 5787, for pur- 
poses of counting temporary service as the requisite time in grade for 
further promotion under the permanent promotion system. In the 
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light of the above, it is our view that in the absence of specific statutory 
authority—similar to 10 U.S.C. 5784—there appears to be no legal 
basis for the Coast Guard to carry out a promotion procedure such as 
suggested in the Commandant’s letter. If the needs of the service 
require a revision in the promotion policy of the Coast Guard, specific 
legislation in this area should be requested. 

Accordingly, the first question is answered in the negative and no 
answer to the second question is required. 


[ B-165418 } 


Officers and Employees—Transfers—Mass Transfer—Effective 
Date 


An employee who on July 9, 1966 contracts to purchase a residence in anticipa- 
tion of a mass transfer incident to the relocation of agency headquarters, al- 
though he is not informed until November 22, 1966 that the move, which 
had been anticipated for several years, tentatively was set for April 1, 1968— 
the delay in the move occasioned by the unavailability of funds for the move and 
building construction—and who moves into his new residence April 22, 1967, com- 
pleting settlement July 12, 1967, may be reimbursed under Public Law 89-516 
for the expenses incurred in the purchase of a new residence on the basis the 
employee acquired the residence after he received definite information on Novem- 
ber 22, 1966 that his permanent station was, being transferred. 


To Major J. E. Ingles, National Security Agency, December 11, 1968: 


This is in reply to your request of September 6, 1968, Serial: 
D5/1532F, for a decision on the travel claim of Mr. Ronald D. Storm, 
an employee of your agency, who was transferred from Washington, 
D.C., t> Fort George G. Meade, Maryland, by orders dated May 8, 1968. 

You say that the National Security Agency commenced relocation 
from Washington to Fort Meade in 1955. It was contemplated at that 
time that all employees would be located during 1955 and 1956. How- 
ever, due to space limitations it was decided that the Communications 
Security Organization (CSO) would remain in Washington until 
such time as funds could be programmed, budgeted, appropriated and 
a new building constructed at Fort Meade for its employees. 

In March 1965, after funds for the design of a building were ap- 
propriated, the CSO employees were informed that a contract for the 
building design had been awarded, but that no firm or tentative date 
for relocation had been announced and until an official announcement 
was made no move on a reimbursable basis should be contemplated, In 
June 1966 the employees were informed that plans and specifications 
were distributed to interested contractors and bids would be submitted 
for evaluation on or before June 22, 1966. The employees were also 
notified that. neither a firm nor tentative date for the relocation had 
been officially determined. 
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On November 22, 1966, each employee of CSO was given a copy of 
a memorandum stating that the move to Fort Meade was tentatively 
set for April 1, 1968. The memorandum also stated that the employees 
could move their immediate families and household effects to a loca- 
tion closer to or more convenient to Fort Meade and that reimburse- 
ment for expenses incurred by the employees would be made when 
travel orders were issued and the organization’s move was 
accomplished. 

On July 9, 1966, Mr. Storm entered into an agreement for the pur- 
chase of a house to be constructed in Laurel, Maryland. He apparently 
moved into his new residence on April 22, 1967, although settlement 
was not made until July 12, 1967. You submitted for decision Mr. 
Storm’s voucher for reimbursement of expenses incurred in the pur- 
chase of his home because the agreement to purchase was dated prior 
to the official announcement of the relocation. With regard to Mr. 
Storm’s voucher you ask the following questions: 

a. Although Mr. Storm obligated himself under contract dated 9 July 1966 
to purchase a residence, may he be reimbursed under Public Law 89-516 for 
expenses incurred in the purchase of his residence in connection with his PCS, 
in view of the fact that the actual relocation of his residence and incurrence of 
the expenses of the purchase of his residence accrued after the effective date of 
PL 89-516 and after the official announced relocation of the Communications 
Security Organization dated 22 November 1966? 

b. Is the date of the official announcement of the relocation of the Communica- 
tions Security Organization dated 22 November 1966 the carliest date that can 


be considered as providing definite information to the employee .(as contem- 


plated by Section 4.1c and 4.1d of BOB Circular A-56) that they were to be 
transferred * * *. 


You also draw our attention to various decisions, including 27 
Comp. Gen. 97, wherein reimbursement was authorized for the cost of 
the transportation of household goods and dependents incurred in 
anticipation of, but prior to, transfer orders. You state that we may 
eliminate the submission of additional claims resulting from the move 
to Fort Meade if we advise you how far in advance of the permanent 
change of station orders an employee could incur expenses in anticipa- 
tion of the move and be reimbursed. 

Reimbursement of expenses incurred in anticipation of a transfer 
has been authorized when it was shown that the travel order subse- 
quently issued to the employee included authorization for the expenses 
on the basis of a previously existing administrative intention, clearly 
evident at the time the expenses were incurred by the employee, to 
transfer the employee’s headquarters. B-155465, November 18, 1964. 
What constitutes a clear intention to transfer an employee depends on 
the circumstances in each case and is not necessarily dependent on a 
time element. See 27 Comp. Gen. 97; 29 id. 232; id. 293. As indicated 
in your letter we have held that when an agency proposes a mass trans- 
fer to take place more than 1 year in the future and announces no tenta- 
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tive date, there does not appear to be any basis for reimbursement of 
expenses incurred in anticipation of the transfer. B—120435, July 8, 
1954. We note that when a proposed mass transfer depends on an in- 
tervening event such as the passage of an appropriation act, there is 
no definite assurance that the transfer will take place, even though the 
agency makes an announcement within 6 months of the proposed 
transfer. See B—-123066, April 19, 1955. 

In the instant case the proposed transfer, which did not take place 
in 1955 or 1956 as originally planned, remained indefinite for several 
years. The announcements of March 1965 and June 1966 advised that 
building plans were to be prepared and bids were solicited, respectively. 
However, neither contained a tentative transfer date. Indeed, until 
a contract was awarded for the construction of a building with a def- 
inite completion date no tentative transfer date could be announced. 
Also, the March 1965 announcement specifically advised that until an 
official announcement was made, no move on a reimbursable basis 
should be contemplated. Therefore, reimbursement on the basis of the 
above announcements is not authorized. 

The November 1966 memorandum officially announced a tentative 
transfer date and advised employees they could move thereafter and 
be reimbursed their expenses when the transfer was completed. We 
assume that the contractor had been notified to proceed with building 
construction by this time. Accordingly, moving expenses incurred 
after November 22, 1966, would appear to be reimbursable if other- 
wise proper. 

With respect to the date when Mr. Storm acquired his residence, 
we stated in 47 Comp. Gen. 582 that the word “sale” as used in 5 
U.S.C. 5724a and implementing regulations refers to the transfer of 
title which usually does not occur until time of settlement. The con- 
tract of July 9, 1966, states that completion of the sale (purchase) is 
contingent upon various factors such as completion of construction and 
a lender’s approval. As previously indicated Mr, Storm apparently 
moved into his new residence in April 1967 and settlement in connec- 
tion with the purchase was completed on July 12, 1967. Therefore, it 
reasonably may be concluded that Mr. Storm did not acquire his 
residence until after he received definite information on November 22, 
1966, that his permanent duty station was being transferred to Fort 
Meade, Maryland. 

In view of the above the voucher returned herewith may be paid, 
if otherwise correct. 
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Pay—Retired—Re-Retirement—Inactive Service Credits 


Public Law 88-132, effective October 1, 1963, amending 10 U.S.C. 1402(a), not 
changing the conclusion in prior decisions that the inclusion of inactive duty 
time on the retired list is precluded in determining the rate of monthly basic pay 
for purposes of computing retired pay, a master sergeant upon re-retirement may 
not be credited with the 3 years and 4 months of inactive service between date 
of retirement, January 1, 1960, under 10 U.S.C. 8914, and return to active duty 
in the grade of technical sergeant on May 1, 1963. However, under section 1402(a) 
upon re-retirement December 1, 1967, the enlisted man who had served less than 
2 years as master sergeant is pursuant to the second sentence in footnote 1, sec- 
tion 1402(a), entitled to retired pay computed on the basis of the basic pay rate 
in effect at time of re-retirement and a multiplier factor that reflects the 4 
years and 7 months of additional active service. 


To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 
December 12, 1968: 


Further reference is made to your undated letter (forwarded here 
with Headquarters, United States Air Force letter dated July 29, 
1968), requesting an advance decision as to the propriety of payment 
of $77.71 as additional retired pay on a voucher (Standard Form 1034, 
attachment No. 1 with your letter) stated in favor of Master Sergeant 
Rudolph N. Zupancic, USAF, retired, AF 699 7360, covering the period 
March and April 1968. Your request for decision was approved by the 
Department of Defense Military Pay and Allowance Committee as 
Air Force Request No. DO-AF-1013. 

It appears that Sergeant Zupancic was placed on the retired list 
effective January 1, 1960, in the grade of technical sergeant in ac- 
cordance with the provisions of 10 U.S.C. 8914. It further appears that 
he subsequently attained the higher grade of master sergeant while 
serving on active duty during the period May 1, 1963, to November 30, 
1967, inclusive. 

In Headquarters Air Force Accounting and Finance Center letter 
dated August 28, 1968, it was reported that he was paid retired pay 
at the gross rate of $342.60 per month for the period December 1, 1967, 
to February 29, 1968, inclusive ; $304.49 for the month of March 1968 ; 
and at the rate of $316.36 per month effective from April 1, 1968. 
These payments are explained as follows in paragraphs 2 and 3, letter 
of August 28, 1968 : 


2. For the period 1 Dec 1967 through 28 Feb 1968 Sgt Zupancic was paid as a 
Master Sergeant with over 26 years for basic pay and 24 years, 7 months active 
duty time. Under pay rates established by Public Law 89-501 (effective 1 Jul 
1966 and increased 3.7 percent on 1 Dec 1966), he was paid 62.5 percent of $548.16 
or $342.60 monthly gross retired pay. 

3. However, on 1 Mar 1968 we reduced his retired pay to that of a Master 
Sergeant with over 22 years for basic pay and 24 years, 7 months active duty 
time—pending Comptroller General Decision on this case. Sgt Zupancic’s pay 
was increased by 3.9 percent in accordance with Public Law 90-207, effective 
1 Apr 1968. 
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A copy of DD Form 424 (attachment No. 4 received with the sub- 
mission letter) indicates that when placed on the retired list (effective 
January 1, 1960), Sergeant Zupancic had 20 years and 25 days of 
service (all active service) creditable for purposes of active duty 
basic pay and retirement. Thus, he had completed 24 years, 7 months 
and 25 days of active service when he was released from active duty on 
November 30, 1967, and when added to 3 years and 4 months of in- 
active time on the retired list (January 1, 1960 to April 30, 1963, in- 
clusive) he had a total of 27 years, 11 months and 25 days of service 
creditable to him on November 30, 1967, for active duty basic pay. 

The service authorized to be credited in computing the active duty 
basic pay of a member of a uniformed service is set forth in clauses 
(1) to (9) in subsection (a) of section 205, Title 37, U.S. Code. The 
first sentence following clause (9) in subsection (a) provides as 
follows: 


Except for any period of active service described in clause (1) of this subsection 
and except as provided by section 1402(b)—(d) of title 10, a period of service 
described in clauses (2)—(9) of this subsection that is performed while on a 
retired list, in a retired status, or in a Fleet Reserve or Fleet Marine Corps 
Reserve, may not be included to increase retired pay, retirement pay, or retainer 
pay. 

The basic issue raised in the submission letter is whether the inclusion 
of the period of inactive time on the retired list (3 years and 4 
months) in establishing the rate of monthly active duty basic pay 
that was used in recomputing Sergeant Zupancic’s monthly retired 
pay during the period December 1, 1967, to February 29, 1968, in- 
clusive, was inconsistent with the provisions of 37 U.S.C. 205(a). In 
connection, reference is made in the submission letter to three decisions 
of this Office relating to the proper basis on which to recompute the 
retired pay of those members of the uniformed services whose retired 
pay status by reason of active duty performed after retirement comes 
within the purview of section 1402(a), Title 10, U.S. Code. 

The first two decisions to which reference is made (September 29, 
1959, 39 Comp. Gen. 241 and December 29, 1960, 40 Comp. Gen. 387), 
were rendered prior to enactment on October 2, 1963, of Public Law 
88-132. Insofar as here pertinent section 5(1)(1) of that law, 77 
Stat, 214, 215, amended section 1402(a), Title 10, U.S. Code, effective 
October 1, 1963, by changing footnote 1 to read as follows: 

1. For a member who has been entitled, for a continuous period of at least 
two years, to basic pay under the rates of basic pay in effect upon that release 
from active duty, compute under those rates. For a member who has been en- 
titled 'to basic pay for a continuous period of at least two years upon that release 
from active duty, but who is not covered by the preceding sentence, compute 
under the rates of basic pay replaced by those in effect upon that release from 
active duty. For any other member, compute under the rates of basic pay under 


which the member’s retired pay or retainer pay was computed when he entered 
on that active duty. 
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Upon reversion to an inactive status on the retired list on Decem- 
ber 1, 1967, Sergeant Zupancic became entitled under the provisions 
of subsection (a) of section 1402, Title 10, U.S. Code, to receive 
retired pay recomputed by multiplying the monthly basic pay (sub- 
ject to the provisions of footnote 1, quoted above, governing the ap- 
plicable rate of monthly basic pay) of the grade in which he would 
have been ‘eligible to retire if he had been retiring upon that release 
from active duty, by the total of 214 percent for each year of service 
creditable in computing his retired pay and each year of active serv- 
ice after becoming entitled to retired pay. 

The first paragraph of the syllabus in the decision of September 29, 
1959, 39 Comp. Gen. 241, reads as follows: 

The provision in section 202(b) of the Career Compensation Act of 1949 that, 
except for active service, the service credit authorized therein for periods on the 
retired list shall not be included to increase retired pay relates to increases in 
the longevity pay factor in the computation of retired pay rather than to the 
multiplier factor and does not prohibit retired members from counting active 
service performed after retirement in the multiplier factor to increase retired 
pay, so that a retired member who performed 15 days’ active duty after retire- 
ment on June 30, 1953, may have such duty credited to increase the multiplier 
factor in computation of retired pay. 

The second paragraph of the syllabus in the decision of Decem- 
ber 29, 1960, 40 Comp. Gen. 387, is as follows: 

The exception prescribed in section 202(b) of the Career Compensation Act 
of 1949 to the prohibition against the inclusion of inactive time on the retired 
list to increase retired pay is applicable to title IV of the act and does not apply 
to the provisions of section 516 which were contained in title V of the 1949 law; 
therefore, since section 516 was superseded and replaced by 10 U.S.C. 1402(a) 
without substantive change, inactive time on the retired list may not be included 


in determining the rate of monthly basic pay for computation of retired pay 
under 10 U.S.C. 1402(a). 


The third decision (October 19, 1966, 46 Comp. Gen. 334) is men- 
tioned as follows in paragraph 6 of the submission letter : 

6. Decision B-159848, 19 October 1966 (46 Comp. Gen. 334) has been noted. 
However, in that case the member’s basic pay rate was not affected by adding 
the time spent on the retired list since it was already at the maximum rate 
for an E-6. In Master Sergeant Zupancic’s case, the time on the retired list 
did in fact increase the basic pay rate while on active duty from that of an 
E-~7 with over 22 years of service to E-7 with over 26 years of service. 

In the next paragraph (paragraph 7) of the submission letter it 
is pointed out that since the first two decisions were rendered prior 
to the 1963 amendment of section 1402(a), Title 10, U.S. Code, doubt 
has arisen “as to whether inclusion of inactive duty time on the retired 
list is precluded in determining the rate of monthly basic pay for 
purposes of computing retired pay under the current 10 U.S. Code 
1402(a)” and decision is requested “whether Master Sergeant Zupancic 
is entitled to have his retired pay computed based on 27 years of serv- 
ice for basic pay purposes, i.e., including the years spent on the USAF 
Retired List.” 
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The legislative history of the act of October 2, 1963, Public Law 
88-132, clearly discloses the congressional intent and purpose under- 
lying the language employed in new footnote 1 that was added to 
section 1402(a), Title 10, U.S. Code. In S. Rept. No. 387, August 5, 
1963, to accompany H.R. 5555, 88th Congress (which became Public 
Law 88-132), it was stated at page 36: 


Required periods of active service following recall from a retired status to 
recompute retired pay under higher rates 


Under existing law section 1402(a), title 10, United States Code, a member 
who has been retired and later recalled to active service may recompute his 
retired pay when he leaves active service under whatever rates of pay were 
in effect upon his re-retirement. There is no prescribed period of time which 
he must serve in a recalled status. 

The bill as passed by the House contained a provision requiring 1 year of 
continuous active duty following recall in order to recompute under any higher 
rates which might be in effect at the time of his re-retirement. The House 
provision would not require any prescribed length of service under the higher 
rates which might be in effect at the time the officer re-retired. 

The Senate committee adopted a provision requiring that in order to recom- 
pute at the time an officer retires for the second or later time he must have 
served at least 2 years continuously under the higher rates following recall 
in order to recompute under any higher rates which may be in effect.* * * 

It should be noted that the 2- and 3-year rule does not affect existing law 
insofar as the use of additional time as a retirement multiplier is concerned. 
The House version would have required the additional 1 year in order to receive 
any advantage for the purpose of adding the recall period to prior service for 
purposes of a retirement multiplier. 

We find nothing in the foregoing which indicates that the 1963 
changes made in section 1402(a), Title 10, U.S. Code, were directed 
at the conclusions reached by this Office in the decisions of Septem- 
ber 29, 1959, 39 Comp. Gen. 241, and December 29, 1960, 40 Comp. 
Gen. 387, or that it was intended to lessen in any way the restriction 
against the counting of inactive time on the retired list to increase 
retired pay after a. period of active duty. Hence, the rule in the latter 
decision holding that “inactive time on the retired list may not, be 
included in determining the rate of monthly basic pay for computation 
of retired pay under 10 U.S.C. 1402(a)” was not affected by the pro- 
visions of the 1963 law. 

The question “whether inclusion of inactive duty time on the retired 
list is precluded in determining the rate of monthly basic pay for 
purposes of computing retired pay under the current [ provisions of] 
10 U.S.C. 1402(a)” is answered in the affirmative and the question 
“whether Master Sergeant Zupancic is entitled to have his retired pay 
computed based on 27 years of service for basic pay purposes, i.e., 
including the years spent on the USAF Retired List” is answered in 
the negative. Accordingly, the voucher stated in favor of Sergeant 
Zupancic for additional retired pay for the months of March and 
April 1968 based on the counting of inactive service on the retired list 


is not for payment and will be retained here. 
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It is noted that in addition to the overpayment of retired pay made 
to Sergeant Zupancic during the period December 1, 1967, to Febru- 
ary 29, 1968, inclusive, the amount of $304.49 is stated to have been 
paid to him for the month of March 1968. Apparently, the amount of 
$304.49 represents an increase of 3.7 percent ($10.86) in the amount 
of retired pay ($293.63) administratively found to be due him under 
applicable provisions of law on the date (December 1, 1967) that he 
reverted to an inactive status on the retired list. The gross amount 
of $316.36 per month reported as having been paid to him effective 
from April 1, 1968, is stated to represent the Consumer Price Index 
increase of 3.9 percent which became effective April 1, 1968 ($11.87) 
in the amount of retired pay ($304.49) that was paid to him for the 
month of March 1968. 

When Sergeant Zupancic reverted to an inactive status on the 
retired list on December 1, 1967, his retired pay status came squarely 
within the provisions of subsection (a) of section 1402, Title 10, U.S. 
Code. While he had been receiving pay at the appropriate rate pre- 
scribed in section 301 of the act of July 13, 1966, Public Law 89-501, 
80 Stat. 276, he had received such pay for less than 2 years. Hence, 
under the second sentence in new footnote 1, section 1402(a) he be- 
came entitled to receive (recomputed) retired pay effective Decem- 
ber 1, 1967, in the gross amount of $284.44 per month representing 
621% percent (his new multiplier factor reflecting the 4 years and 7 
months of active service performed by him subsequent to his retire- 
ment) of $455.10, the rate of monthly active duty basic pay prescribed 
in section 1 of the act of August 21, 1965, Public Law 89-132, 79 Stat. 
545, for a master sergeant (enlisted pay grade E-7) with over 22 but 
not over 26 years of creditable service. Since Sergeant Zupancic was 
not on active duty on the date of enactment of the act of December 16, 
1967, Public Law 90-207, 81 Stat. 649, he did not become entitled to 
active duty pay at the rates prescribed in that act. See section 7 of 
the act, 81 Stat 654, 37 U.S.C. 203 note. 

The gross amount of retired pay ($284.44 per month) to which he 
was entitled under the provisions of 10 U.S.C. 1402(a) during the 
period December 1, 1967, to March 31, 1968, inclusive, is required to 
be increased to $294.96 by the 3.7 percent Consumer Price Index 
increase in retired pay ($10.52) which became effective December 1, 
1966. A Consumer Price Index increase of 3.9 percent in military 
retired pay became effective April 1, 1968, and under applicable pro- 
visions of law Sergeant Zupancic appears to have been entitled, effec- 
tive as of April 1, 1968, to a corresponding increase (3.9 percent, 
$11.50) in the monthly gross amount ($294.96 per month) of retired 
pay that he was entitled to receive during the period December 1, 
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1967, to March 31, 1968, or a total of $306.46 per month effective 
April 1, 1968. 

Accordingly, his retired pay account should be adjusted effective 
December 1, 1967, on the basis above set forth. 


[ B-165321 J 


Bids—Buy American Act—Price Differential—Discretionary De- 
terminations 


In evaluating bids for wrenches subject to the Buy American Act (41 U.S.C. 
10a-d), the fact that Defense Department agencies may be the predominant 
users of the item does not require the General Services Administration (GSA), 
responsible for the procurement and the application of the act, to use the 50 
percent price differential prescribed by paragraph 6-104.4 of the Armed Services 
Procurement Regulation under the discretionary authority provided in section 5 
of Executive Order No. 10582, in lieu of a 6 percent differential, the minimum 
fixed by the act for addition to the cost of foreign products to determine whether 
a domestic price is unreasonable, which adopted by GSA in section 1-6.1044 of 
the Federal Procurement Regulations governs the procurement and, therefore, 
a domestic price that exceeds a foreign bid by more than 6 percent is unreason- 
able and must be rejected. 


Bids—Evaluation—Factors Other Than Price—Superior Product 


If a low bid meets the minimum requirements prescribed in an invitation for 
bids, the fact that the product offered may be inferior to that offered by other 
bidders does not preclude consideration of the low bid. The procurement agencies 
of the Government are only required to prepare specifications describing their 
needs and not the maximum quality obtainable as the public advertising statutes 
do not authorize an agency to pay a higher price for an article which may be 
superior to one that adequately meets its needs. 


Bids—Buy American Act—Price Differential—Reasonableness 


The application of the different percentages specified by the Armed Services 
Procurement Regulation (50 percent in paragraph 6-104.4) and the Federal 
Procurement Regulations (6 percent in section 1-6.104-4) creating unrealistic 
results in determining whether the price of a domestic item is unreasonable, 
the establishment of a uniform policy for the guidance of Federal agencies and 
contractors regarding the use of price differentials under the Buy American Act 
has been recommended. 


To Shaw, Pittman, Potts, Trowbridge & Madden, December 12, 
1968: 


Reference is made to your letters of September 25 and 27, 1968, 
protesting on behalf of The Ridge Tool Company, Elyria, Ohio, any 
award of a contract for pipe wrenches to R & O Tool Co., Inc., Pico 
Rivera, California, under items 3 through 7 of Invitation for Bids 
No, FPNTN-D1-70116—A-6-27-68 issued May 27, 1968, by the Gen- 
eral Services Administration, Federal Supply Service. 

The bid of R & O Tool Co., Inc., offering wrenches manufactured 
in Spain, was low on the subject items at a total price (aggregated on 
the basis of estimated quantities stated in the invitation) of $246,527, 
and remained low after evaluation and application of a 6 percent 
Buy American differential in accordance with the provisions of para- 
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graph 1-6.1044 of the Federal Procurement Regulations (FPR). 
The bid of The Ridge Tool Company was second low on the items at 
$272,785 which was approximately 10 percent higher than the bid of 
R & O. The differences between the total prices are roughly propor- 
tionate to the differences on each individual item involved. 
Essentially, your protest is on the grounds that (1) paragraph 
6-104.4 of the Armed Services Procurement Regulation (ASPR) 
requires foreign bids to be adjusted for evaluation by adding 50 per- 
cent of the bid price, and since 80 to 90 percent of the wrenches are 
expected to be used and ultimately paid for by the Department of 
Defense, the 50 percent differential specified in ASPR should govern 
instead of the 6 percent differential set forth in FPR; (2) the Buy 
American Act, 41 U.S.C. 10a—-d, requires award be made to a bidder 
supplying a domestic product unless the cost is unreasonable or the 
award is inconsistent with the public interest, and even though Ridge’s 
bid exceeded that of the low bidder by approximately 10 percent, its 
price was not unreasonable nor would an award to Ridge for domestic 
goods be inconsistent with the national interest in view of the United 
States’ balance of payments problem and Ridge’s policy to actively 
recruit employees through minority group organizations; and (3) the 
Spanish wrenches offered by R & O are of inferior quality and infringe 


a patent held by Ridge. You further understand that the Spanish 
wrenches have been tested by GSA, and you request that GSA be 
required to produce the test results for analysis. 

You cite our decision of July 14, 1967, 47 Comp. Gen. 29, in support 
of your contention that the provisions of ASPR should govern the 
procurement, from which decision you quote the statement : 


While GSA will execute the contract based on the Air Force source selection, 
Selection of the source, under circumstances such as here involved, is in our 
opinion a part of the procurement process and subject to the requirements of 
10 U.S.C. 2304(g) and the applicable provisions of ASPR. 

It should be noted that such statement expresses the opinion that 
since the Air Force would make the source selection of the equipment, 
the selection of the source process was subject to the applicable pro- 
visions of ASPR. The procurement involved in that decision was of 
automatic data processing equipment and was subject to the specific 
provisions of the act of October 30, 1965, Public Law 89-306, 40 U.S.C. 
759, which gave the Administrator of General Services special 
authority with respect to that type of equipment, but also restricted 
his authority to impair the determination by other agencies of their 
requirements or selection of equipment to meet them. We do not view 
the above quoted language as holding that provisions of ASPR not 
directly pertaining to the discharge of the Air Force’s responsibilities 
in that particular prociirement were for application, nor as implying 
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that procurements by GSA under its general authority are subject to 
the ASPR merely because the defense agencies may obtain supplies 
under them. The Department of Defense has no responsibilities in 
the conduct of the procurement process here involved. The contract to 
be entered into, which stipulates that it provides for the normal supply 
requirements of the GSA supply depots, will be a GSA contract and 
the necessary determinations for its formation will be made by GSA 
personnel. Procurements by GSA are governed by FPR, and we find 
no material significance in the fact that agencies of the Department 
of Defense, in accordance with the provisions of the ASPR (see sec- 
tion 5, parts 1, 2 and 12), may be predominant users of the wrenches. 
See in such connection ASPR 6-102.3 which provides generally that 
compliance with the Buy American Act and application of its excep- 
tions are the responsibility of the agency which first acquires the item. 
Under such circumstances we perceive no authority at law, nor do we 
consider that you have cited any, on which GSA may be required to 
make the award on the basis of the provisions of ASPR instead of 
those applicable provisions contained in FPR. 

As related to your protest, the Buy American Act requires that 
purchases of items for public use be of domestic production or manu- 
facture unless the head of the Department or agency concerned deter- 
mines it to be inconsistent with the public interest or the cost to be 
unreasonable. Executive Order No. 10582 issued December 17, 1954, 
provides for the addition of a 6 percent differential (which is specified 
in FPR) to the cost of foreign materials in determining whether the 
price of domestic products is unreasonable or the purchase of such 
products is inconsistent with the public interest. Section 5 of that 
order states: 


* * * Tn any case in which the head of an executive agency proposing to purchase 
domestic materials determines that a greater differential than that provided in 
this order between the cost of such materials of domestic origin and materials of 
foreign origin is not unreasonable or that the purchase of materials of domestic 
origin is not inconsistent with the public interest, this order shall not apply. * * * 

Since the Buy American Act provides for the purchase of foreign 
products where the cost of domestic products is unreasonable, and 
Executive Order No. 10582 fixes a 6 percent differential as a criterion 
for determining unreasonable cost, the purchase of domestic products 
at a price which exceeds the cost. of foreign products by more than 
( percent may not be made unless the agency head determines under 
section 5 of the order that a greater differential is not unreasonable 
or that the purchase of domestic supplies is not inconsistent with the 
public interest. The authority vested in the agency head by section 5 
is discretionary, and although the Secretary of Defense has determined 
that the addition of a 50 percent differential is not unreasonable 


369-587 O - 70 - 28 
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(ASPR 6-104.4), no determination that a differential greater than 
the 6 percent specified in Executive Order No. 10582 is not unreason- 
able has been made by the Administrator of GSA either generally or 
in connection with the subject procurement. Accordingly, under the 
criteria established by Executive Order No. 10582 and FPR 1-6.1044 
in the implementation of the Buy American Act, the price bid for 
your wrenches, which exceeds R & O’s price on Spanish wrenches by 
more than 6 percent, must be regarded as unreasonable and therefore 
your bid may not be accepted. Compare 42 Comp. Gen. 608. 

While the application of the different percentages specified by 
ASPR and FPR creates unrealistic results in determinations of 
whether the price of a domestic item is unreasonable, such a cir- 
cumstance provides no basis at law for intervention by this Office in 
procurements made by the military and civilian agencies in accordance 
with their respective regulations, This situation, however, has been a 
matter of concern to the Congress for several years, and in an April 
1968 report issued by the Subcommittee on Economy in Government 
of the Joint Economic Committee, the recommendation was made that 
“The Bureau of the Budget should issue a uniform policy for the 
guidance of Federal agencies and contractors regarding the use of 
price differentials under the Buy American Act.” In making such 
recommendation the Subcommittee expressed the view that the 
economic implications of those separate and inconsistent policies were 
antagonistic, and stated : 

The 6-percent differential permits greater purchases of foreign goods and thus 
operates against a favorable balance of payments. The 50-percent differential 
protects domestic manufacturers but increases costs of procurements and there- 
fore militates against a balanced budget. 

From the evidence it appears that the DOD's 50-percent differential raises a 
protective wall so high that American bidders may be encouraged to take advan- 
tage of it, It may also be self-defeating in the long run by pricing the protected 
items out of foreign markets and thus injuring our balance of payments. Further, 
the DOD’s practice is placing a significant burden on the already extremely high 
level of defense procurement. 

Regarding your contentions that the Spanish wrenches are inferior 
and infringe your client’s patent, the public advertising statutes have 
consistently been held to require the procuring agencies of the Gov- 
ernment to prepare specifications describing their needs in terms of 
actual or reasonable needs rather than of the maximum quality obtain- 
able, and it is well settled that such statutes do not authorize an agency 
to pay a higher price for an article which may be superior than for one 
which is adequate for its needs. GSA has reported that sample wrenches 
furnished by each bidder were inspected only for the purpose of deter- 
mining whether the workmanship complied with the specification re- 
quirements, and upon inspection it was determined that the Spanish 
wrenches met those requirements. Even if the Spanish wrenches are, in 
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fact, “inferior” to the wrenches offered by your client and other domes- 
tic manufacturers such factor would provide no basis for concluding 
that the foreign wrenches do not meet the Government’s minimum 
requirements as set forth in the invitation for bids. Likewise, if the 
Spanish wrenches infringe Ridge’s patent, as you contend, it does not 
affect R & O’s entitlement to the award since it is well established that 
award is required to be made to the lowest bidder without regard to 
possible patent infringement. 38 Comp. Gen. 276. 

In the event you wish to make a request for the results of GSA’s 
inspection of the Spanish wrenches, it should be addressed to that Ad- 
ministration inasmuch as it is the policy of this Office to transfer 
requests for administrative records to the Federal agency having the 
primary interest in the record, 4 CFR 81.4(e). 

In view of the foregoing, your protest against the proposed award 
to R & O Tool Company, Inc., is denied. 


[ B-165538 J 


Officers and Employees—Transfers—Relocation Expenses—House 
Sale—Mortgage Prepayment Charge 


A 90-day interest charge—prepayment penalty—assessed by a lending institution 
in connection with the sale of a residence at the old duty station of a transferred 
employee is not a reimbursable expense absent a provision in the original contract 
or mortgage instrument for reimbursement as prescribed by section 4.2d, Bureau 
of the Budget Circular No. A-56. The language of the note covering the loan se- 
cured by the employee’s residence reading “payable on the day of each 
month” is not the express provision that imposes a prepayment penalty and, there- 
fore, the employee may not be reimbursed the interest charge payment he was 
required to make. 

To Rose M. Sperling, Federal Mediation and Conciliation Service, 


December 12, 1968: 

Your letter of October 29, 1968, submits a reclaim voucher with at- 
tachments for $334.80 from Mr. Gerald A. Arnold, an employee, in 
connection with his permanent change of station and involving the sale 
of his residence at the old duty station. You ask whether the voucher 
may be certified.for payment. 

The papers attached to the voucher show the sum reclaimed is a 90- 
day interest charge—prepayment penalty—assessed by the institution 
making the loan. The original claim for such amount was suspended 
because the terms of the mortgage instrument and the note executed by 
Mr. Arnold and his wife did not provide for any additional costs for 
prepayment of the loan. 

Mr. Arnold has now furnished a statement from the First Federal 


Savings and Loan Association, 312 Louisiana Street, Little Rock, Ar- 
kansas, the lending institution, to support his contention that the 
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$334.80 prepayment penalty charge was required by the terms of his 
note. That statement reads as follows: 


Following our conversation this morning, I am enclosing a copy of our note 


which you will see reads “payable on the day of each month” and does not 
say “‘on or before” which is the clause which permits prepayment without penalty. 
The penalty regulation in the Federal Association Regulations reads as follows: 
“Prepayment penalty for a loan secured by a home, or combination home and 
business property, shall not be more than six months” advance interest on that 


part of the aggregate amount of all prepayments made on such loan in any twelve 


month period which exceeds twenty per cent of the original principal amount of 
the loan. 

We charged three month’s interest on the unpaid balance of $20,597.06 which is 
considerably less than the six months’ interest on $16,506 (the amount you owed 
January 1, less twenty per cent of your original $22,000 loan). 


The regulation referred to therein is contained in 12 CFR 545.6-12 is- 


sued effective May 25, 1966, by the Home Loan Bank Board, Federal 
Savings and Loan System, and is applicable to Federal Savings and 
Loan Associations. The part thereof pertinent here reads: 


* * * Borrowers from Federal associations shall have the right to repay their 
loans without penalty unless the loan contract makes express provision for a pre- 
payment penalty. The prepayment penalty for a loan secured by a home * * * 
shall not be more than 6 months’ advance interest on that part of the aggregate 
amount of all prepayments made on such loan in any twelve month period which 
exceeds twenty per cent of tthe original principal amount of the loan. 

Section 4.2d, Bureau of the Budget Circular No. A-56, Revised 


October 12, 1966, is in pertinent part as follows: 


Financing costs. A charge for repayment of a mortgage in connection with the 
sale of a residence at the old official station is reimbursable if the terms in the 


original contract or mortgage instrument provide for such cost, but not otherwise. 
**es 


We do not regard the language of the note referred to in the state- 
ment from the bank previously quoted as being an express provision 
imposing a penalty for prepayment of the claimant’s loan in this case. 
Nor do we find any other language in the note or mortgage instruments 
to that effect. Consequently, we must conclude that reimbursement of 
the $334.80 charge (prepayment penalty) paid to the lending institu- 
tion by Mr. Arnold is not authorized by the provisions of section 4.2d 
above. 

In view of the foregoing the voucher with attachments, returned 
herewith, may not be certified for payment. 


[ B-165073 J 


Transportation—Military Personnel—Commercial Means—Reim- 
bursement 


Where only Government air transportation is available to an enlisted man upon 
change of duty station from overseas to the United States and because his wife 
is afraid to travel by air he is authorized to travel at his own expense by com- 
mercial surface transportation, the member may be reimbursed for his trans- 
oceanic travel to the extent it would have cost the Government to provide the 
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air transportation he was entitled to under paragraph M4159-4a of the Joint 
Travel Regulations. The member also is entitled to a monetary allowance incident 
to the land travel performed by him from his overseas duty station to the point 
where Government air travel would have been available and from the aerial point 
of debarkation in the United States to his new duty station. 


Transportation—Dependents—Military Personnel—Availability of 
Government Transportation—Commercial Means 


When the wife of an Army enlisted man is afraid to travel by airplane and there 
is no justification for the issuance of a medical certificate, but the member who 
in order to meet the reporting date at his new duty station in the United States 
from an overseas assignment is authorized to travel with his dependent by 
commercial surface transportation as no Government surface transportation was 
available is entitled pursuant to paragraph M4159-4 of the Joint Travel Regu- 
lations to reimbursement for the cost of his wife’s travel by commercial surface 
transportation without reduction. Also payment of a monetary allowance may 
be made to the member to cover the land travel of his dependent from the over- 
seas station to the port of embarkation and from the port of debarkation to the 
new duty station. 


To Major C. J. Costello, Department of the Army, December 13, 
1968: 


Further reference is made to your letter of June 26, 1968, and 
enclosures, forwarded here by ist Indorsement dated August 9, 1968, 
of the Per Diem, Travel and Transportation Allowance Committee, 
requesting an advance decision regarding the propriety of payment 
on a voucher submitted by SP 5 (E-5) Charles W. Brown, RA 33 633 


980, for reimbursement for travel performed by him and dependent 
wife from Kaiserslautern, Germany, to Fort Devens, Massachusetts, 
during the period March 29 to April 26, 1967. Your request was as- 
signed PDTATAC Control No. 68-382. 

Insofar as here material, orders were issued on January 30, 1967, 
assigning Mr. Brown to Fort Bragg. Concurrent travel of his depend- 
ent wife was authorized. On February 10, 1967, these orders were 
amended to authorize travel by air and directing him to report to 
Rhein-Main Air Base, Frankfurt, Germany, on February 24, 1967, for 
a designated flight. The member informed his personnel officer that 
he could not return by air because his wife was afraid to fly, and he 
was advised to obtain a doctor’s statement as required by regulations 
to support his request. for surface transportation. 

He submitted a “Medical Statement for Redeployment to CONUS” 
dated February 13, 1967, executed by a medical officer who certified 
that his wife “has a marked fear of heights and flying,” and he advised 
the personnel officer of his command organization that he desired to 
bear the expense of commercial surface transportation to the United 
States if he could not obtain Government surface transportation. On 
the same date the medical statement along with a redeployment request 
was forwarded with a request for surface transportation. However, on 
February 17, 1967, advice was received that the member could not get 
Government transportation because space was unavailable and that the 
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reason shown in the medical statement was not sufficient to remove 
scheduled passengers to give passage for him and his wife. 

On March 4, 1967, orders were issued reassigning the member to 
Fort Stewart, Georgia, with duty station at Hunter Air Force Base, 
and authorizing concurrent travel of his wife. On March 11, 1967, 
orders were issued revoking the latter orders and reassigning the 
member to. Fort Devens, Massachusetts. He was directed by those 
orders, which also authorized travel by air and concurrent travel of 
his wife, to report to Frankfurt Flughafen Airport for a designated 
flight departing March 12, 1967. 

It appears that the member again insisted on surface transportation 
and in this connection he was informed that dependents who refuse 
to travel by air for other than medical reasons may wait until surface 
travel via American flag vessels becomes available and further that 
concurrent travel for him and his wife would be approved in that 
circumstance provided he could meet the reporting date at the new 
duty station. Upon receiving this advice, the member on March 22, 
1967, executed the following statement : 

I desire to return to CONUS by commercial transportation at my own expense. 


I understand that I will not be entitled to reimbursement for this transportation 
by the Government to the CONUS port of debarkation. 


On the basis of that statement, orders were issued on March 24, 1967, 
revoking the orders of March 11, 1967, and in again reassigning him 
to Fort Devens, incorporated the following special instruction: 


Indiv has req & elect to tvl by comm trans at own exp & is auth to utilize comm 
trans at own exp W/O reimb for that portion of tvl fr this Cond to Port of De- 
barkation in CONUS. Govt trans would have been avail during the period of 23 
thru 31 Mar 67. 

The member and his wife traveled on March 29, 1967, by privately 
owned automobile from Kaiserslautern to Bremerhaven, Germany, 
and from Bremerhaven to New York, New York, by commercial sur- 
face vessel during the period March 30 to April 5, 1967. Travel from 
New York to Fort Devens on April 26, 1967, was performed by pri- 
vately owned automobile. 

The controlling statutory provisions, 37 U.S.C. 404 and 406, provide 
that, under regulations prescribed by the Secretaries concerned, a 
member of the uniformed services and his dependents are entitled to 
transportation at Government expense upon a change of permanent 
station. 

Paragraph M4159-4a, Joint Travel Regulations, promulgated under 
that statutory authority, provides that when travel by Government 
transportation is authorized (as distinguished from directed) and the 
member performs transoceanic travel by another mode of transporta- 
tion (other than foreign-flag) at personal expense, he is entitled to 
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reimbursement for the cost of the transportation utilized not to exceed 
the applicable tariff charge which the sponsoring service would have 
been required to pay for the available Government transportation. 
Also, paragraph M7002-1 of the regulations specifies that for trans- 
oceanic travel of dependents to, from or between areas outside the 
United States, Government aircraft or vessels will be utilized, and 
(item 5) that when dependents refuse to travel by Government air- 
craft, transportation will be furnished by Government vessel, if avail- 
able, otherwise commercial vessel. 

The above regulations have been implemented by regulations issued 
by the appropriate Army command in Europe. USAREUR Regula- 
tion No. 40-355, Change 1, Annex B, “Air Redeployment Medical 
Information,” in pertinent part, reads as follows: 

The purpose of the information in this annex is to aid medical officers to deter- 
mine whether or not individuals may fly in a passenger status. It concerns persons 
traveling on commercial flights as well as those traveling on MAC charter flights. 
The restrictions do not apply to MAC medical evacuation flights. “Medical 
Criteria for Passenger Flying,” approved by the American Medical Association, 
may be used as guidance for evaluating passengers for air transportation. 

* * cs * * 7” * 


b. Neuropsychiatric. Persons manifesting unpredictable behavior or those re- 
quiring restraint should not fly in a passenger status. Those with convulsive 
disorders subject to frequent seizures should be accompanied by a parent or re- 
sponsible adult designated by parent or other competent authority. Fear of flying 
cannot be justified to contraindicate air travel. [Italic supplied.) 


Paragraph 301-8, USAREUR Regulation No. 55-355, in pertinent 


part, reads as follows: 

Commercial Transportation at Individual Expense. 

a. Military and civilian personnel entitled to Government transportation for 
themselves and their dependents may be authorized, on their request, to return 
by commercial means at individual expense. Request for commercial transporta- 
tion must be signed by both the adult dependent and the principal and must 
indicate : 

(1) That tentative arrangements for commercial transportation have been 
completed. 

(2) The approximate date of departure desired. 

(3) That travel to the port of debarkation in the United States will be per- 
formed at no expense to the Government and that a claim for reimburse- 
ment will not be submitted. [Italic supplied.] 

Those regulations operate to preclude reimbursement of the cost of 
commercial transportation in such cases but they do not require a 
waiver of all travel and transportation allowances and in our opinion 
do not require the conclusion that the members concerned may not be 
reimbursed for their travel in the amount the Government would have 
been required to pay for their Government transportation. 

Since the orders of March 24, 1967, did not direct or authorize the 
member to utilize Government transportation in proceeding to his new 
station—Government air transportation being available—but pursuant 


to his request and in accordance with the above-quoted paragraph 





412 DECISIONS OF THE COMPTROLLER GENERAL [48 


301-8, permitted him to travel by commercial transportation from 
Europe to a port of debarkation in the United States at his own expense 
without reimbursement of the cost of the commercial transportation, 
there appears to be no valid basis for reimbursing him for more than 
the applicable tariff charge the Army would have been required to pay 
for the available Government air transportation, to which he other- 
wise was entitled under paragraph M4159-4a of the Joint Travel Regu- 
lations. He may be reimbursed for his transoceanic travel on that basis 
only. 

Concerning the utilization of commercial surface transportation by 
the member’s dependent, there is included in the file a memorandum 
dated November 15, 1967, from the Deputy Chief of Staff for Logistics 
concerning the Department of the Army policy on the use of surface 
travel effective when Government vessels operated by the Military Sea 
Transportation Service were indefinitely suspended. It is stated there- 
in, among other things, that under this policy—which was formulated 
with the concurrence of the Deputy Chief of Staff for Personnel and 
the Surgeon General who ruled that acrophobia (fear of flying) does 
not constitute justification for a medical certificate—the only manda- 
tory requirements for surface transportation is for dependents with a 
bona fide doctor’s certificate and that the remainder of the surface space 
procured by MSTS for the Army’s use is then assigned to family 
groups pursuant to the provisions of Army Regulation No. 55-91. It is 
further stated in that memorandum that when dependents refuse to 
travel by air for other than medical reasons, they may be permitted 
to wait until surface travel via American flag surface carrier becomes 
available, 

In view of that policy and the provisions of the above-quoted para- 
graph b. of USAREUR Regulation No. 40-355, the medical certificate 
dated February 13, 1967, appears to have been insufficient to qualify 
the member and his dependent for a priority assignment on Govern- 
ment-chartered commercial surface transportation. 

However, paragraph M7002-2b of the Joint Travel Regulations pro- 
vides that for transoceanic travel of dependents the member may be 
reimbursed in the same manner as for his own travel under paragraph 
M4159-4 of the regulations, “except that when transportation via 
Government vessel is not available and dependents refuse to travel by 
available Government aircraft, reimbursement for commercial trans- 
portation costs will not exceed the cost of passage by commercial ves- 
sel.” In view of that express authority, and in the circumstances of 
travel shown, the dependent apparently not having signed the waiver 
of reimbursement of the cost of commercial transportation, it is con- 
cluded that the member is entitled to reimbursement for the cost of his 
wife’s commercial surfacé transportation without reduction. 
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There is nothing in the record to show whether the member has been 
paid a monetary allowance incident to the land travel performed by 
him and his dependent. It appears that entitlement exists for (1) the 
land travel performed by him from his last duty station, Kaiserslau- 
tern, to Frankfurt, Germany, where Government air transportation 
would have been available, and from McGuire Air Force Base, New 
Jersey, the aerial point of debarkation in the United States to Fort 
Devens and (2) the land travel performed by his dependent from 
Kaiserslautern to Bremerhaven, port of embarkation, and from New 
York, New York, port of debarkation, to Fort Devens, 

Accordingly, the voucher and supporting papers are returned for 
payment as indicated, including allowance for the land travel involved 
should it be ascertained that payment to the member for such land 
travel has not been made. 


[ B-165411 J 


Bids—Opening—Public—Delayed Openings 


Although under the requirement in 10 U.S.C. 2305(c) that “Bids shall be opened 
publicly at the time and place stated in the advertisement,” a delayed opening 
may be excusable in unusual circumstances, and reasonably short delays result- 
ing from normal administrative routine would not ordinarily be objectionable, 
setting a number of bid openings for the same hour when it is obvious they 
cannot with available personnel and facilities be opened within a reasonable 
time is not in conformity with the statute and is a practice that discourages 
the free attendance of witnesses which the public opening is intended to foster. 
When it is necessary to schedule numerous bids for opening on the same day, 
to avoid delay, openings should be scheduled at intervals and held in the rooms 
designated for the purpose. 


Bids—Opening—Public—“When Practicable” 


The term “when practicable” in paragraph 2-402.1(a) of the Armed Services 
Procurement Regulation qualifying the requirement for the reading aloud of 
bids should be judged on the basis of the nature of the bids—the multiplicity of 
items, complexity or interrelationship of the method of bidding, or the evaluation 
prescribed rather than by the amounts involved, or the availability of personnel 
or space to conduct the bid opening that is intended to protect both the public 
and bidders against any form of fraud, favoritism, partiality, complicity, or even 
a suspicion of irregularity. Therefore, the elimination of the reading of bids 
below an arbitrarily selected dollar amount is not recommended, but adequate 
space and personnel should be provided to handle a normal volume of bid 
openings. 


To the Director, Defense Supply Agency, December 16, 1968: 

Enclosed is a copy of our decision of today to Barbed Tape Products, 
Inc., denying its protest concerning procurement of barbed concertina 
tape under Invitations for Bids DSA-700-69-B-0330 and DSA-700- 
67-B-4316, issued by the Defense Construction Supply Center 
(DCSC), Columbus, Ohio. 

The protest was the subject of a report forwarded by letter dated 
November 5, 1968, from your Assistant Counsel. While it is stated in 
that letter that DCSC has informed your office that it has discontinued 
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the practice of opening bids in the smaller of the two rooms referred 
to in the report, and that bids on procurements of $50,000 or more will 
hereafter be read aloud, we are not satisfied that those steps will be 
sufficient to cure all the questionable features of the bid opening pro- 
cedures disclosed by the report. 

For consideration in connection with the review of those proce- 
dures reported to be in progress by your Headquarters, we submit the 
following observations. 

The governing statute, 10 U.S.C. 2305(c), requires that “Bids shall 
be opened publicly at the time and place stated in the advertisement.” 
Delayed opening may be excusable under certain unusual circum- 
stances, and reasonably short delays resulting from normal adminis- 
trative routine would not ordinarily be objectionable. However, we 
believe that a regular practice, such as is disclosed by the report in 
the present case, of setting all bid openings for the same hour where 
the number of openings is so large that it is obvious most of them 
cannot with available personnel and facilities be opened within a 
reasonable period of time after the hour set, is not. in conformity with 
the statute. To require bidders or others interested in a particular 
procurement to spend several hours at the place of opening in order 
to witness the opening of bids thereon clearly tends to discourage the 
free attendance of witnesses which the public opening requirement is 
intended to foster. We therefore recommend that when it is necessary 
to schedule numerous bids for opening on the same day they should be 
scheduled at such intervals during the day as will avoid such delays, 
which not only inconvenience bidders but also tend to give rise to sus- 
picion and charges of impropriety. 

For the same reasons we recommend that when more than one room 
is to be used for bid opening each invitation for bids should designate 
a particular room and bids thereon should be opened in that room. 

With respect to the reading aloud of bids, while it is truethat Armed 
Services Procurement Regulation 2-402.1(a) qualifies the requirement 
that bids shall be read aloud by the phrase “when practicable,” we are 
inclined to the view that the practicability of reading aloud should be 
judged on the basis of the nature of the bids themselves—the multi- 
plicity of items involved, or the complexity or interrelationships of 
the method of bidding or evaluation prescribed—rather than by the 
amounts involved or by such purely administrative considerations as 
availability of personnel or space to conduct the bid opening. The pur- 
pose of public opening of bids for public contracts is to protect both 
the public interest and the bidders against any form of fraud or 
favoritism or partiality or complicity, and such openings should as far 
as possible be conducted go as to leave no ground even for suspicion of 
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any irregularity. For these reasons we question the propriety of elim- 
inating the reading of bids on all procurements below an arbitrarily - 
selected dollar amount, and we recommend that every effort be made 
to provide adequate space and personnel to handle the normal volume 
of bid openings without dispensing with such procedure. 

The file forwarded with the November 5 report is returned. 


[ B-165532 J 


Contracts — Specifications — Ambiguous — Clarification — Before 
Bidding 


The failure to use the procedure prescribed in the Solicitation Instructions 
and Conditions of an invitation to the effect any explanation desired by a bidder 
in regard to the solicitation must be in writing and with sufficient time allowed 
for a reply to reach bidders before the submission of bids, and which provided 
for the amendment of the solicitation should the requested information be 
prejudicial to other bidders, no doubt deprived the Government of a responsive 
bid from a bidder whose allegation of restrictive specifications indicated mis- 
understanding of the specifications. Therefore, to obtain the broadest possible 
competition, questions relating to the meaning of specifications raised before bid 
opening should be treated as requests for information rather than as protests, 
particularly when an award must be made prior to the resolution of the questions 
by the United States General Accounting Office under protest procedure. 


To the Director, United States Information Agency, December 16, 
1968: 

Reference is made to a letter dated November 8, 1968, from your 
General Counsel furnishing us a report on the protest of Empire Gen- 
erator Corporation (Empire) against the award of a contract to 
another bidder under Invitation for Bids No. 72-22-9, issued by your 
agency. 

Enclosed is a copy of our decision of today to Empire Generator 
Corporation denying its protest. Your attention is invited, however, to 
section 3 of the Solicitation Instructions and Conditions in which it is 
stated that any explanation desired by a bidder in regard to the solici- 
tation must be in writing and with sufficient time allowed for a reply 
to reach bidders before submission of their bids. It is further stated 
that any information given to a prospective bidder concerning the 
solicitation should be furnished all bidders as an amendment to the 
solicitation, provided such information is necessary to bidders sub- 
mitting bids or lack of such information would be prejudicial to unin- 
formed bidders. To the same effect, see Federal Procurement 
Regulations (FPR) section 1-2.207(d). 

By its letter of October 25, 1968, Empire alleged that the speci- 
fications were restrictive because the purchase description for the gen- 
erator’s engine was written in such a way as to exclude all types except 
a pressure lubricated engine manufactured by only one company, 
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which would not sell the engine to Empire. This indicates to us that 
Empire did not understand Paragraph 4(c), Part I, of the specifica- 
tions or it would have realized that a splash type lubricated engine 
would also satisfy USIA’s needs. We are of the opinion that by use of 
the procedures outlined in section 3 of the Solicitation Instructions and 
Conditions and FPR 1-2.207(d), the above mentioned misunderstand- 
ing, as well. as Empire’s first objection relating to engine maintenance 
during the 500-hour operation period and its question relating to 
interference, could have been clarified. Since the procedures outlined 
in section 3 of the Solicitation Instructions and Conditions are de- 
signed to assure that all bidders will be interpreting the specifications 
in the same way, and thus assure the benefits of the broadest possible 
competition to the Government, it is our opinion that questions rela- 
tive to the meaning of the Specifications which are raised before bid 
opening should be treated as requests for information under section 3 
of the Solicitation Instructions and Conditions, rather than as pro- 
tests. This would appear to be especially appropriate where, as in the 
instant case, there may be a necessity to make an award prior to reso- 
lution of the questions by this Office under the protest procedure, and 
the failure to advise a prospective bidder before bid opening that he 
is interpreting the specifications incorrectly is therefore likely to result 
in his failure to submit a respousive bid, and in failure of the Gov- 
ernment to receive the full benefits of competitive bidding. 

While our decision in this case has concluded that it would not be 
in the best interest of the Government to readvertise for bids, we 
recommend that appropriate steps be taken to insure that questions 
relative to the meaning of specifications which are raised before bid 
opening in future procurements be processed under the procedures 
prescribed in section 3 of the Solicitation Instructions and Conditions. 


[ B-165451 J 


Pay—Reduction—Pay Based on Grade Held 


Although the reduction of a petty officer from first class E-6 to second class 
E-5 for incompetency to perform the duties of the higher grade was based on 
two special evaluations rather than on the required waiver of the condition 
precedent to a reduction—‘“the evaluation of a member for at least two con- 
secutive marking periods,” the member is not entitled upon advancement to E-6 to 
the rate of pay of that grade for the period of reduction in the absence of a 
correction of records pursuant to 10 U.S.C. 1552. Reduction orders issued by 
competent authority are valid even though not issued in strict conformity with 
administrative regulations and, therefore, under 37 U.S.C. 204(a) the member 
is entitled only to the pay and allowances of grade E-5 while serving in that 
grade, unless his record warrants correction. 
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To the Secretary of the Navy, December 17, 1968: 

Reference is made to letter of October 14, 1968, from the Assistant 
Secretary of the Navy (Financial Management) requesting a decision 
as to the entitlement of Claude E. Yocum, RMI, U.S. Navy, to the 
basic pay of grade E-6 during the period June 16, 1966, to Febru- 
ary 29, 1968. The request was assigned No. SS—N-1021 by the 
Department of Defense Military Pay and Allowance Committee. 

The Assistant Secretary says that on June 16, 1966, Petty Officer 
Yocum was administratively reduced in rate by his commanding offi- 
cer from petty officer first class (pay grade E-6) to petty officer second 
class (pay grade E-5) under authority of article C-7211(3) (a), Bu- 
reau of Naval Personnel Manual, on the grounds that he was not 
qualified by reason of incompetency to perform the duties of his rate. 

The Assistant Secretary points out that the cited article specifies as 
a condition precedent to such administrative reduction for incom- 
petent performance of duty that the member concerned must be 
evaluated “for at least two consecutive marking periods,” unless a 
waiver of that requirement has been granted by the Chief of Naval 
Personnel. For the purpose of that article, “two consecutive marking 
periods” is defined as “two regular annual or semiannual evaluation 
periods or one annual or semiannual evaluation period and one special 
evaluation period of at least three months.” 

The Under Secretary says that the member received a special evalua- 
tion period November 16, 1965, to March 14, 1966; that his next 
evaluation, while termed a regular evaluation, actually covered the 
period March 15, 1966, to June 16, 1966; and that, although no waiver 
of the regulatory requirement was obtained from the Chief of Naval 
Personnel, the member was reduced in rate on June 16, 1966. On 
March 1, 1968, the Chief of Naval Personnel, noting the failure to 
comply with the regulation, authorized the member’s advancement 
to petty officer first class (E-6) , as of that date. 

The Assistant Secretary says, however, that doubt exists as to 
whether the present record is such as to authorize the appropriate ad- 
justment of Petty Officer Yocum’s pay for the period June 16, 1966, 
to February 29, 1968, in the absence of any correction of his record 
by the Secretary of the Navy acting through the Board for Correction 
of Naval Records. 

It long has been held that the mere fact that orders issued by com- 
petent authority reducing an enlisted man in grade are not issued in 
strict conformity with administrative regulations does not invalidate 
such orders. 15 Comp. Gen. 935. Also, it is well settled that an enlisted 
man is entitled only to the pay and allowances of the grade actually 
held by him. 15 Comp. Gen. 935 ; 36 id. 137 ; 41 id. 703. 
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Article C-7211(3) (b), Bureau of Naval Personnel Manual, provides 
that subject to the requirements in subparagraph (a) (mentioned 
above), commanding officers are authorized to effect reduction in grade 
(one grade only) of personnel in pay grade E-6 or below by making 
a service record entry showing the reason why the member is not 
qualified for the rate from which reduced. The reasons for reductions 
set forth in subparagraph (a) include incompetence. 

While the commanding officer did not follow exactly the provisions 
of the regulation relating to the evaluation periods to be used in 
making his determination that the member was not qualified for the 
higher rate, that determination was based on consecutive marking 
periods and the entry in the member’s pay record effecting the reduc- 
tion was made by competent authority. Also, the member actually 
served in the lower rate for the period June 16, 1966, to February 29, 
1968, and 37 U.S.C. 204(a) provides that members on active duty are 
entitled to the pay of grade to which assigned. 

While the courts have awarded back pay in cases involving dis- 
charge of military members where prescribed procedures were not 
fully complied with, in those cases there was involved the stigma at- 
tached to the type of discharge and its adverse effect on the member 
returning to civilian life. See for example, Clackwm v. United States, 
148 Ct. Cl. 404 (1960), cd. 161 Ct. Cl. 34 (1963). We are not aware of 
any court decision awarding back pay to an enlisted man reduced 
in grade by reason of inefficiency. Back pay for civilian employees of 
the Government who are reinstated or restored by corrective per- 
sonnel action to a position from which their removal was unjustified 
or unwarranted is authorized by statute. See 5 U.S.C. 5591, et seq. 
No such statutory authorization has been enacted with respect to 
enlisted men who are determined to have been erroneously reduced in 
grade. 

In the circumstances, we believe the matter is too doubtful for us 
to conclude, on the present record, that Yocum is entitled to the 
pay and allowances of the higher grade for the period involved. See 
B-70185, dated March 22, 1948. 

Section 1552, Title 10, United States Code, provides that the Sec- 
retary of a military department, under procedures established by him 
and approved by the Secretary of Defense, and acting through boards 
of civilians of the executive part of that military department, may 
correct any military record of that department when he considers it 
necessary to correct an error or remove an injustice, Except when 
procured by fraud, a correction under this section is final and con- 
clusive on all officers of the United States and the member becomes 


. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 419 


entitled to all the benefits due on the basis of the facts as shown in 
the correction. 42 Comp. Gen. 582. 

If it is believed that the failure to comply with the regulations 
when the member’s rate was reduced constitutes an error or injustice 
contemplated by 10 U.S.C. 1552, an appropriate correction of the 
records could afford a basis for the payment in question. 


[ B-165611 J 


Officers and Employees—Transfers—Relocation Expenses—House 


Sale—Collateral Transactions 


The expenses, including a real estate commission, incurred by a transferred 
employee in the sale of a parcel of land he had accepted in partial payment for 
his residence at the old duty station are not reimbursable under section 4, 
Bureau of the Budget Circular No. A-56, notwithstanding a possible savings 
to the Government by reason of the real estate broker relinquishing the com- 
mission on the residence for the opportunity to sell and receive a commission 
on the land, the collateral transaction not having been connected with the sale 
of the employee’s residence incident to the permanent change of station. 

To Captain Bruce C. Starling, Department of the Army, Decem- 


ber 19, 1968: 

Your letter of November 6, 1968, 879-1110-4263/4215, enclosing 
papers showing certain expenses incurred by an employee in connec- 
tion with a collateral real estate transaction resulting from an official 
change of duty station, asks whether such expenses may be reimbursed 
under the facts and circumstances hereinafter related based upon 
applicable provisions of the Bureau of the Budget Circular No. 
A-56, Revised October 12, 1966. 

The employee advises that he personally sold his residence at the 
old duty station and accepted in partial payment a parcel of land 
which he had no intention of retaining. He points out that he was 
obligated to a real estate broker for the 6 percent commission on 
such sale—approximately $1,200—but that by agreement such com- 
mission was eliminated provided the broker was permitted to eventu- 
ally sell the parcel of land involved and receive the commission 
thereon. The expenses claimed are all connected with the sale of the 
land only, i.e., recording deed, $6; Maryland stamps on deed, $2.20; 
real estate commission, $300; attorney fee for preparing deed, $20, 
a total of $328.20. We note that the employee is of the opinion that 
by such agreement he saved the Government approximately $900. 

The provisions of section 4, Circular No. A—56, referred to above, 
cover allowances for expenses incurred in connection with real estate 
transactions upon permanent change of station and are for applica- 
tion here, Such provisions with respect to the matter presented only 
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apply to certain expenses incurred in the sale of the residence at 
the old official duty station and it appears from the record that the 
employee has been reimbursed therefor. The expenses claimed are 
not connected with the sale of that residence but rather to another 
entirely separate transaction, i.e., the subsequent sale of the parcel 
of land accepted in partial payment on the sale of the employee’s 
residence. We cannot by decision extend such provisions to cover 
such a situation on the basis of possible savings to the Government 
resulting from a collateral transaction. 

In view of the foregoing, reimbursement of the expenses claimed 
here is not authorized under the provisions of section 4, Bureau of 
the Budget Circular No. A-56, Revised October 12, 1966. 


[ B-164893 J 


Contracts—Specifications—Failure To Furnish Something Re- 
quired—Information—Descriptive Data Sufficiency 


While a finding of responsiveness to an invitation requesting bids for a “Micro- 
wave System” in accordance with one of four configurations, bids to be eval- 
uated in numerical order with award to the lowest responsive bidder under 
the schedule selected, regardless of cost, is a factual determination to be made 
by the contracting agency, the manner of evaluation is subject to review by 
the United States General Accounting Office, and where in the evaluation of 
the third low bid submitted on configuration I—the first two bids having been 
rejected for failure to comply with the technical and delivery requirements 
of the specifications—information outside the bid and the required descriptive 
literature is considered, the determination that the bid was responsive was not 
in compliance with the statutory and regulatory provisions governing procure- 
ment by formal advertising. 


Bids—Competitive Bidding—Effect of Erroneous Awards 


Although a contract awarded to a bidder whose bid was not in compliance with 
the “full and free” competition envisioned by statute and regulations governing 
procurement by formal advertising, cancellation of the award made to the bidder, 
a month before completion of a 7-month delivery schedule would serve no useful 
purpose where the only two other bidders under the invitation were nonrespon- 
sive. However, the entire procurement should be carefully reviewed to preclude 
a reoccurrence of the situation. 


To the Secretary of the Army, December 23, 1968: 


Reference is made to a letter dated August 27, 1968, from the Acting 
Deputy Director of Procurement and Production, Headquarters 
United States Army Materiel Command, reporting on the protests of 
the Raytheon Company and the Collins Radio Company against the 
rejection of their bids and the award of a contract to Lenkurt Electric 
Co., Inc., under solicitation DAAG-08-68-B-2730. 

The solicitation, issued May 27, 1968, by the Sacramento Army 
Depot, requested bids for a “MICROWAVE SYSTEM” in accordance 
with one of four configurations described therein for use by the Armed 
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Forces Korean Network. Prospective bidders were advised in a head- 
note to the description of the four configurations that : 


THD GOVERNMENT WILL CONSIDER EACH SCHEDULE IN NUMERICAL 
ORDER, BEGINNING WITH SCHEDULE I, BUT RESERVES THE RIGHT 
TO AWARD A CONTRACT UNDER THE SCHEDULE WHICH IT DETER- 
MINES TO BE IN ITS BEST INTEREST REGARDLESS OF DOLLAR VALUE 
BID ON OTHER SCHEDULES, ONLY ASSURING AWARD TO THE LOWEST 
RESPONSIVE BIDDER UNDER THE SCHEDULE SELECTED. 


In addition to setting forth numerous technical requirements for the 
contemplated microwave system which will be discussed hereafter, as 
necessary, article 11 of the schedule provided that: 


REQUIREMENT FOR DESCRIPTIVE LITERATURE (OCT. 1960) 
(ASPR 2-202.5) 


(a) Descriptive literature as specified in this Invitation for Bids must be 
furnished as a part of the bid and must be received before the time set for open- 
ing bids. The literature furnished must be identified to show the item in the bid 
to which it pertains. The descriptive literature is required to establish, for the 
purposes of bid evaluation and award, details of the products the bidder proposes 
to furnish as to descriptive literature of equipment to be supplied and a list of 
type and quantity of all equipment, and accessories. 

(b) Failure of descriptive literature to show that the product offered conforms 
to the specifications and other requirements of this Invitation for Bids will re- 
quire rejection of the bid. Failure to furnish the descriptive literature by the 
time specified in the Invitation for Bids will require rejection of the bid, except 
that if the material is transmitted by mail and is received late, it may be con- 
sidered under the provisions for considering late bids, as set forth elsewhere in 
this Invitation for Bids. 


Bids were opened on June 12, 1968, with the following results: 


Configuration 


Bidder I Il il IV 


Lenkurt $717, 576 $623, 401 $503, 129 $427, 567 
Collins 656, 821 526, 207 457, 283 420, 476 
Raytheon 594, 011 496, 844 453, 327 385, 682 


Pursuant to the prescribed method of bid evaluation, the contract- 
ing officials elected to make award to the low responsive bidder under 
configuration I of the solicitation described as a “duplex frequency- 
diversity heterodyne system.” The two low bidders, Raytheon and 
Collins, were determined to be nonresponsive to the terms and condi- 
tions of the solicitation. Accordingly, a contract for configuration I 
was awarded to Lenkurt as the low responsive, responsible bidder on 
June 29, 1968, in the total amount of $717,576. 

Collins and Raytheon, by letter of July 18 and telegram of July 20, 
1968, respectively, protested the rejection of their bids and the award 
to Lenkurt on the grounds that their bids were, in fact, fully responsive 
to the solicitation, and that the award to Lenkurt was improper because 
that bidder failed to submit sufficient data with its bid as required by 


369-587 O - 70 - 29 
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the descriptive literature clause, swpra, and did not specifically offer to 
comply with all of the technical requirements of configuration I. 

Collins, in a letter attached to its bid, conditioned acceptance thereof 
upon delivery of the advertised microwave system “two-hundred and 
ten (210) days after receipt of the contract,” whereas, the delivery 
clause of the solicitation called for delivery “210 calendar days after 
date of award documents.” Since Collins offered delivery of the con- 
templated system at other than the specified date, its bid was rejected 
by the contracting officer pursuant to Armed Services Procurement 
Regulation (ASPR) 2-404.2(c) which provides that “Any bid which 
fails to conform to the delivery schedule * * * shall be rejected as 
nonresponsive.” B—158335, April 1, 1966, and cases cited therein. See, 
also, 36 Comp. Gen. 181, 183, where we stated that: 

The contract awarded to the successful bidder must be the same offered in the 
invitation. 34 Comp. Gen. 119. While the contracting officer may waive informali- 
ties in bids, this authority does not extend to the waiver of material variations 
to the terms and conditions of the invitation. * * * A provision of an invitation 
which on its face establishes a definite requirement as to time of delivery is 
material. Cf. B-104418, August 23, 1951. The acceptance of a bid not complying 


with such material provision is unauthorized and does not bind the Government. 
17 Comp. Gen. 554, 555. * * * 


See, 46 Comp. Gen. 368, for the proposition that a cover letter en- 
closed with, and referring to, a bid must be evaluated as a part of the 


bid and any qualification in the letter affecting the terms of the bid 
with reference to the invitation will, a fortiori, require rejection of the 
bid as nonresponsive. 

Raytheon’s bid was evaluated by the Government engineer assigned 
to assist the contracting officer and found to be nonconforming to two 
of the technical specifications of configuration I. It appears in this 
regard that Raytheon offered a mixture of remodulating and hetero- 
dyne equipment, whereas configuration I specified a complete hetero- 
dyne system. Also, Raytheon offered patching of audio subcarriers as 
opposed to patching of audio as specified. Raytheon contends that the 
solicitation permits and, in fact, requires the utilization of equipment 
of the nature offered in its bid. However, the contracting officer re- 
affirmed the rejection of Raytheon’s bid for failure to comply with the 
two referenced technical specifications of configuration I for the same 
reasons heretofore stated. 

The question as to whether the referenced technical performance 
requirements are necessary to meet the minimum needs of the procuring 
activity and the question as to the materiality of the differences be- 
tween Raytheon’s offered system and the one called for by the specifica- 
tions are not for resolution by our Office. See B-149207, September 12, 
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1962. In this regard, we held in our decisions B-139830, August 19, 
1959, and B-143389, August 26, 1960, respectively, as follows: 

This Office has neither an engineering staff nor a testing laboratory to evaluate 
the technical aspects of specifications. Moreover in disputes of fact between a 
protestant and a Government agency, we usually are required to accept the 
administrative report as correct. Whether a particular bid is responsive to the 
technical details of the specifications is not a matter, ordinarily, for our 
determination. * * * 

The question as to the action, if any, which our Office should take in cases 
involving the evaluation of technical requirements of specifications, etc., has 
been the subject of a number of decisions by our Office. Your protest is based 
upon such an evaluation. Of necessity our Office has established a rule govern- 
ing such situations. In a decision dated January 8, 1988, to the President, Board 
of Commissioners, District of Columbia, published at 17 Comp. Gen. 554, 557, 
we set forth the following rule which we consider to be controlling in the instant 
matter : 

“It is in the province of the administrative officers to draft proper specifica- 
tions necessary to submit for fair competitive bidding proposed contracts to 
supply Governmental needs and to determine factually whether articles offered 
meet these specifications. * * *” [Italic supplied.] 

The record reasonably establishes that Raytheon’s contemplated 
microwave system for configuration I differed in a demonstrative 
manner from the Government specifications which were set forth 
clearly in the solicitation. The contracting officer and the cognizant 
Government engineer in separate reports dated October 25, 1968, state 
that these differences would cause Raytheon’s system to operate in 
a manner not contemplated by the specified performance requirements. 
Contracting officers have the right to insist upon strict compliance 
with the specifications and are not required to permit substitution of 
items which are not actually in accordance with the specifications, even 
if a deviating substitute may be equivalent to the items specified. In 
addition, 10 U.S.C. 2305(c) prescribes that “award shall be made 
* * * to the responsible bidder whose bid conforms to the invitation.” 
See, also, ASPR 2-404.2(a) and article 10(a) of the solicitation in- 
structions and conditions. In view thereof, and for the reasons set out 
in the above-cited cases, we must conclude that Raytheon’s bid was 
properly rejected because it did not comply with the technical specifi- 
cations of the solicitation. 

In addition to the foregoing, Raytheon and Collins contend that 
Lenkurt failed to submit sufficient data with its bid as required by 
the descriptive literature clause, swpra, to enable the contracting 
officials to fully evaluate the offered system and to determine positively 
that it complied with all of the technical equipment and performance 
requirements of the solicitation. The protesting bidders also argue that 
Lenkurt failed to bid a diversity switch and to offer to meet the re- 
quired fade margin as specified, respectively, by articles 10 and 8 of 
the microwave system specifications. Also, Raytheon contends that 
Lenkurt failed to offer to meet the video signal-to-noise requirement 
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at article 8 and to bid an order wire as contemplated by article 10 of 
the specifications. 

By supplemental report dated October 25, 1968, responding further 
to the Raytheon protest, but actually responsive to both protests in 
this respect, the contracting officer restated his determination that the 
data furnished by Lenkurt with its bid adequately fulfilled the require- 
ment for descriptive literature as set forth in the solicitation. Specifi- 
cally, that report concludes that : 

The Lenkurt Electric Co., Inc., literature does contain information clearly show- 
ing the characteristics and construction of the Lenkurt Electric Co., Inc., equip- 
ment to be furnished for the system. The characteristics are detailed on the 
Frequency Plan Sheets and the construction of the equipment is detailed in the 
technical description, * * *, together with illustrations of typical construction. 

The report of October 25 also points out that “The requirement to 
furnish ‘a list of type and quantity of all equipment, and accessories’ 
was complied with by Lenkurt Electric Co., Inc., in their Detailed 
Material List for Schedule I, Configuration I, wherein the type of 
the equipment in the system is listed and the quantity for each site is 
set forth.” 

The protests by the two unsuccessful bidders with respect to the ade- 
quacy of the descriptive literature supplied by Lenkurt with its bid 
are predicated solely on the argument that the contracting officer’s 
determination as to the adequacy of the literature supplied is patently 
erroneous. 

As stated above, it is well recognized that the factual determination 
as to whether that which is offered by the bidder conforms to the spec- 
ifications is to be decided primarily by the contracting agency. 17 
Comp. Gen. 554, 557. We also stated at 43 Comp. Gen. 77, 80, that 
whereas the foregoing “rule has reference to the end product we see 
no reason why it is not also for application with respect to data sub- 
mitted pursuant to the terms of the invitation.” See, also, B—158299, 
April 19, 1966, where we said : 

The adequacy of descriptive data submitted with a bid and the significance 
of deviations therein often, as in this case, involve highly technical engineering 
and scientific issues. In this kind of situation we must rely on the findings of 
the contracting agency which, as indicated above, has utilized scientifically 
trained personnel who thoroughly analyzed the technical aspects of the bids. 
* * * See 35 Comp. Gen. 174 supporting award made upon an agency’s technical 


evaluation of bids where no favoritism or arbitrary or capricious action had 
been shown. 


Therefore, and since the sole dispute in this respect appears to be 
an honest difference of opinion between the protesting bidders and the 
contracting officer as to the adequacy of the Lenkurt descriptive liter- 
ature for purposes of bid evaluation as to which we can ascribe no 
ulterior motives to the actions of the contracting officials in determin- 
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ing that the data submitted by Lenkurt was, in fact, adequate, our 
Office may not undertake to disturb that determination. 

The protests against the other alleged inadequacies of Lenkurt’s 
bid; i.e., failure to bid a diversity switch and order wire, and failure 
to meet the fade margin and video signal-to-noise requirements will 
he discussed below, seriatim. 

Article 10 of the technical specifications, entitled “DIVERSITY 
SWITCH,” provides that “A diversity switch for the frequency di- 
versity channels to select one or the other microwave channels shall be 
provided.” By letter dated July 18, 1968, Collins states that instead 
of offering a diversity switch as specified for configuration I, it is 
apparent that Lenkurt intends to utilize a “combiner” to perform the 
function of the diversity switch. In this regard Collins advises that 
“Tt is almost axiomatic that a combiner and a diversity switch are com- 
pletely separate and distinct equipments with different operational 
characteristics.” Collins therefore believes that Lenkurt’s bid con- 
tained a material deviation to the specifications. By letter of September 
16, 1968, Raytheon, in commenting on the above report of August 14, 
also protested the award for the same reasons. The supplemental ad- 
ministrative report of October 25 states in pertinent part that: 

The diversity switch is called out in the first paragraph entitled “Diversity 


Switch” on page III-10 of Lenkurt Electric Co. Inc.’s descriptive literature sub- 
mitted with the IFB. Further, the diversity switch is contained on the Detailed 


Material List as an integral part of the 75 FD Radio Terminal. * * * The 
contracting officer agrees that a combiner is called out in the Lenkurt Electric 
Co. Inc.’s descriptive literature on page III-3, but the contracting officer does 
not agree that the combiner is for the same application as the diversity switch. 
In the Lenkurt Electric Co. Inc., Detailed Material List for Configuration I, Sheet 
1 of 4 Sheets, there is no listing for a combiner or equipment in which a combiner 
is an integral part. Consequently, the combiner discussed on page III-3 under 
Path Protection does not form a part of Configuration I offered by Lenkurt 
Electric Co. Ine., * * * 


Article 10 entitled “ORDER WIRE,” provides that : 


An order wire shall be provided to interconnect all stations to provide for 
service channel and fault-alarm facilities. The order wire subcarrier shall be 
located above the video baseband on one of the subcarrier frequencies nominally 
utilized by a program channel subcarrier. 


In its letter of July 9, 1968, Raytheon contends that Lenkurt’s bid 
was nonresponsive to the second sentence of the above-quoted order 
wire requirement. because the Lenkurt descriptive data indicates that 
the service channel does not operate within the specified range. The 
August 14 administrative report concludes, however, that a compre- 
hensive analysis of the data in accordance with certain standards 
common to the industry shows clearly that Lenkurt properly bid an 
order wire within the specified range. 

Raytheon further contends that an analysis of the Lenkurt path 
‘alculation data shows that the video signal-to-noise requirement of 
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the “SYSTEM PERFORMANCE” specifications was not met. Article 
8 of the specifications provides in pertinent part that “The end to end 
signal-to-noise ratio for the outbound channel shall not be less than 
62 db flat weighted (5MHz).” Raytheon states in its letter of July 9 
(and Collins in its letter of July 18) that Lenkurt also failed to meet 
the fade margin requirement of the specification. Article 8 provides, in 
this respect, that: 


All microwave radio paths shall be designed with fade margins to a 33 db flat 
weighted minimum signal-to-noise ratio * * * . Fade margins shall be equal to 
or greater than the following for the outbound channel : 

Paths less than 35 km 30 db 
Paths 35-55 km 40 db 
Paths over 55 km 43 db 

Specifically, Collins states that Lenkurt erroneously discussed 33 
decibels adjusted (dba) in its descriptive literature instead of a flat 
signal-to-noise ratio as required and that “when the signal-to-noise 
ratio of each receiver is weighted as specified by Lenkurt, * * * the 
resulting fade margin is below, and does not comply with, the specifi- 
cations.” In the alternative, Collins contends that if Lenkurt intended 
to bid an unweighted signal-to-noise ratio (db), the offered fade 
margin is theoretically impossible because of other contingencies. 

It is stated in the August 14 administrative report that “33 dba” 
pertains only to telephone communications and is never applicable to 
television systems, such as being procured here. Therefore, by treat- 
ment of the offered ratio as flat weighted and by the application of 
recognized formulas, the figures furnished by Lenkurt for the video 
signal-to-noise and fade margin were responsive to the solicitation. 
In his report of October 25, addressed to the Raytheon protest, the 
contracting officer states that he did not rely on the application of 
recognized formulas to determine the responsiveness of Lenkurt’s bid 
but only to verify.the determination of responsiveness. In this respect, 
the contracting officer advises that the computations supplied in his 
report of August 14 were incorrect, as pointed out by Raytheon and 
Collins, but states that the calculations contained in the Government 
engineer’s affidavit confirm Lenkurt’s responsiveness to the perform- 
ance requirements. 

The manner of evaluation of Lenkurt’s bid in order to determine 
compliance with the technical equipment and performance specifica- 
tions must necessarily be governed by the language of the descriptive 
literature clause set forth in the solicitation. That clause provides 
that the failure of the data submitted to show that the offered micro- 
wave system conforms to the specifications will require rejection of 
the bid. The computations that were applied by the contracting offi- 
cials to determine the responsiveness of Lenkurt’s bid required the 
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utilization of certain figures and other data that were not included in 
Lenkurt’s bid or descriptive literature. Specifically, the Government 
engineer, in his affidavit of October 25, reports that in evaluating 
Lenkurt’s bid, his calculations revealed a 30.8 db video signal-to-noise 
ratio. The difference between 30.8 db and 33 db had to be adequately 
accounted for to prove Lenkurt’s fade margins as being responsive to 
the performance specifications. The Government engineer reports that 
this was readily accomplished by increasing the power output of the 
transmitters to plus 40 dbm, which is possible, because “it is a known 
fact that Lenkurt 75B transmitters are rated for outputs of up to plus 
40 dbm.” It is noted in this regard that Lenkurt data specified power 
outputs of only up to plus 37 dbm on all paths except one where trans- 
mitter power is set at plus 38 dbm. Restated, in order to guarantee that 
the offered Lenkurt microwave system would fully meet the fade 
margin performance specification of the solicitation, it will be neces- 
sary to increase the power output of the transmitters to beyond that 
output specified by Lenkurt. The contracting officer states that the 
utilization of a higher power output in the fade margin calculations 
than that specified by Lenkurt is permissible because it is known that 
the increased power output could, in fact, be reached. To verify this 
fact, the Government engineer checked a Lenkurt brochure which had 
previously been submitted to the purchasing activity under a prior 
planning request for quotations. Therefore, contrary to the intent of 
the descriptive literature clause, Lenkurt’s bid was determined to be 
responsive only after consideration of information available to the 
Government engineer but not included in the data submitted with 
Lenkurt’s bid. 

While it is true, for the reasons stated above, that a finding of re- 
sponsiveness is a factual determination to be made by the contracting 
agency, the manner of evaluation is subject to our review and, as such, 
must be in accordance with the statutory and regulatory provisions 
governing procurement by formal advertising. 

The requirements for the standard descriptive literature clause, set 
forth at ASPR 2-202.5, provide in part that: 

(d) Requirements of Invitation for Bids. 

(1) When descriptive literature is required, the invitation for bids shall 
clearly state what descriptive literature is to be furnished, the purpose for which 
it is required, the extent to which it will be considered in the evaluation of bids, 
and the rules which will apply if a bidder fails to furnish it before bid opening 
or if the literature furnished does not comply with the requirements of the 
invitation for bids. Where descriptive literature is not considered necessary and 
a waiver of the literature requirements of a specification has been authorized, a 


statement shall be included in the invitation for bids that notwithstanding the 
requirements of the specifications, descriptive literature will not be required. 


xe * * * * * * 
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(e) Waiver of Requirements for Descriptive Literature. 

(1) The provision prescribed in (d) (1) above may be modified to provide that 
the requirements for furnishing descriptive literature may be waived as to a 
particular bidder if (i) the bidder states in his bid that the product he is offer- 
ing to furnish is the same as a product previously or currently being furnished to 
the purchasing activity and (ii) it is determined by the contracting officer that 
such product complies with the specification requirements of the current invita- 
tion for bids. * * * 

In the present case, the contracting officer reports that since this was 


the initial procurement of the advertised microwave system, the 
standard waiver provision of the descriptive literature clause was 
intentionally omitted in the solicitation. The effect of the omission 
of the waiver provision therefore limits the evaluation of bids to the 
consideration only of descriptive information submitted by each 
bidder with its bid. 

In justifying his consideration of data not submitted with Lenkurt’s 
bid in evaluating the fade margin and video signal-to-noise ratio re- 
quirement, the contracting officer cites our decision 39 Comp. Gen. 
595. In that case, we considered the legal effect of the failure of a bidder 
to supply the required calculations even though he otherwise supplied 
all of the necessary data. We held that the challenged bid in that case 
“should not be rejected for failure to furnish the mere mathematical 
computations included as a part of the descriptive data requirement” 
because the automatic rejection of a bid for a failure to conform to a 
purely technical or overliteral reading of the specifications may be as 
arbitrary as a waiver of nonresponsiveness to a material and substan- 
tial requirement. In so stating, we pointed out that: 


* * * a distinction must be drawn between data which represent a relatively 
free choice by the bidder, and data which are bound by the application of infor- 
mation furnished in the invitation or the bid to the limitations of a recognized 
mathematical formula or rule of physics or chemistry. Strict application of the 
general principle in the latter case would appear to serve little purpose other 
than te determine the ability of the bid preparer to apply the formula or rule 
to the given information. * * * For example, a bid could hardly be rejected for 
the bidder’s failure to provide a total figure in his descriptive literature, even 
though required by the terms of the invitation, if such total clearly represented 
nothing more than the sum of the several items listed. The reason for this is 
that the total figure is not subject to variance after bid submission at the option 
of the bidder but is fixed by the other information submitted and the application 
of a recognized mathematical principle. Rejection of a bid in that instance, not- 
withstanding the language of the descriptive literature requirement, would be 
unjustified. 


We are of the opinion that the exception stated in the above-quoted 
decision to the general rule governing the evaluation of descriptive 
literature is not applicable in this instance. We have no argument with 
the application by the Government engineer of a recognized mathe- 
matical formula to the actual data supplied in the evaluation of 
Lenkurt’s bid to determine the responsiveness thereof to the fade mar- 
gin and video signal-to-noise ratio requirements. But, as we pre- 
viously noted, in order to certify Lenkurt’s offered system to be in 
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full compliance with the performance specifications, it was necessary 
to use data in excess of that contained in Lenkurt’s descriptive litera- 
ture. The increased power output figure supplied by the Government 
engineer does not obligate Lenkurt to furnish a transmitter having a 
power output up to plus 40 dbm because “a recognized mathematical 
formula or rule of physics or chemistry” was applied technically to 
its data. Rather, the output figure represents a relatively “free choice” 
by the bidder as proven by the fact that Lenkurt specifically limited 
the amount of transmitter output power to plus 37 and 38 dbm, instead 
of plus 40 dbm found necessary by the Government engineer to render 
Lenkurt’s bid fully responsive. 

As stated above, we have often observed that the drafting of proper 
specifications to meet the minimum requirements of the Government 
and the factual determination whether any product offered thereunder 
conforms to those specifications are matters primarily within the juris- 
diction of the procurement activity. However, in the reported circum- 
stances, it appears that Lenkurt’s bid was not in compliance with the 
requirement for “full and free” competition as envisioned by the 
statute and regulations governing procurement by formal advertising. 
46 Comp. Gen. 275, 277. However, since the contract was entered into 
on June 29, 1968, with delivery scheduled 210 days thereafter, and 
since the bids of the other responding bidders were technically non- 
responsive for the reasons stated above, no useful purpose would be 
served by disturbing the award at this time. We suggest that the entire 
procurement be carefully reviewed to preclude a recurrence of the pro- 
tests discussed here. 


[ B-165421 J 


Transportation—Vessels—American—Cargo Preference—Routing 


To use foreign vessels operating from Great Lakes ports to transport military 
troop support cargo overseas for those shipments that are more costly to route 
through tidewater ports utilizing United States flag shipping would violate the 
1904 cargo preference act, which enacted to protect American shipping from 
foreign competition does not permit the use of cost, or time and distance con- 
siderations to avoid the use of United States vessels, except where the freight 
charged is excessive or otherwise unreasonable. However, the use of Great Lakes 
ports is not prohibited when American vessels are available at costs that are 
competitive with tidewater port shipments, or if the use of Military Sea Trans- 
portation Service vessels is more advantageous from a cost standpoint. 


To the Secretary of Defense, December 23, 1968: 

We refer to letter of October 10, 1968, and enclosure, from the 
Honorable Thomas D. Morris, Assistant Secretary of Defense (Instal- 
lations and Logistics). The letter concerns the authority of the Depart- 
ment of Defense under existing law to ship military troop support 
cargo on foreign vessels operating from Great. Lakes ports. 
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We are asked to give our views on the propriety of changing existing 
Department of Defense policy and practices in order to permit the use 
of Great Lakes ports and foreign vessels for shipment overseas of 
military troop support cargo. A supporting memorandum of law, for- 
warded with the letter, concludes that where an initia) analysis indi- 
cates routing of a shipment through a tidewater port utilizing U.S. 
flag shipping would result in greater total costs to the Government than 
routing the shipment through a Great Lakes port utilizing the lowest 
cost shipping obtainable, then a second analytical step, involving a 
comparison of total costs for each route, employing in this comparison 
the lowest cost ocean freight rates obtainable in each area under com- 
parison would be permissible. 

It is explained that this second step would be designed to identify 
those costs attributable to “seeking out” American flag shipping. Cargo 
would be routed through the Great Lakes ports when this second step 
indicated that a routing through a tidewater port would result in 
significantly greater costs. However, if the port selection computation 
showed that a routing through a port with available American ship- 
ping would result in lower costs, that routing would be used. 

The memorandum of law refers to an opinion of October 3, 1907, 
by the Attorney General, 26 Op. Atty. Gen. 415, which expresses the 
view that where American shipping is not available the use of a for- 
eign flag vessel does not violate the provisions of the cargo preference 
act relating to carriage of military supplies by sea, as enacted April 
28, 1904, 33 Stat. 518. The Attorney General recognized the fact that 
the act did not expressly provide for such use in such a contingency 
but he concluded that the law must be given a reasonable construction 
and that a reasonable construction of the act would permit such use. 

Also mentioned in the memorandum of law is a decision of April 
16, 1912 (18 Comp. Dec. 796), by the Comptroller of the Treasury. 
It was there held that where no vessel of the United States could be 
procured to furnish transportation for supplies from New York, New 
York, to the U.S.S. Scorpion at Trieste, Austria, the employment of 
a foreign flag vessel did not violate the 1904 act. In two other decisions, 
19 Comp. Dec. 537 (1913) and 22 Comp. Dec. 307 (1916), the Comp- 
troller of the Treasury refused to allow the use of public funds for 
the ocean transportation of military supplies in foreign vessels, al- 
though American vessels would not have been available for about a 
month. Reference also is made in the memorandum to decisions by the 
Comptroller General, 31 Comp. Gen. 351, 36 Comp. Gen. 53 and 36 
Comp. Gen. 207, which considered the provisions of section 901 of the 
Merchant Marine Act of 1936, 46 U.S.C. 1241(a). 
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It is pointed out that the general practice of the Military Traffic 
Management and Terminal Service (MTMTS) is to route most of 
the cargo originating in the Great Lakes area through tidewater ports, 
primarily those on the East Coast. It is said that frequently supplies 
manufactured in Toledo, Milwaukee or Detroit, each of which has 
suitable Great Lakes port facilities, are routed to other ports such as 
Philadelphia and Baltimore for ocean shipment. 

This current practice, which requires considerable overland trans- 
portation in order to obtain transshipment to American flag carriers, 
often results in very high overall costs to the Government. ‘The point 
is made that the 1904 act specifically covers the situation where the 
cost differential between American and foreign flag vessel use becomes 
excessive. An exception to the general requirement for use of American 
flag vessels is made where the President finds that rates charged by 
American vessels are excessive or otherwise unreasonable. The belief 
is expressed that to the extent costs represent the price for seeking out 
desired shipping at particular ports, such costs are for consideration in 
determining whether American flag vessels are available. The policy 
of seeking out American flag vessels is said to have the effect of giving 
American carriers port selection prerogatives for defense cargo. 

The cargo preference act relating to the transportation of military 
supplies by sea, as enacted April 28, 1904, 33 Stat. 518, reads: 


An Act To require the employment of vessels of the United States for public 
purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That vessels of the United States, or belong- 
ing to the United States, and no others, shall be employed in the transportation 
by sea of coal, provisions, fodder, or supplies of any description, purchased 
pursuant to law, for the use of the Army or Navy unless the President shall 
find that the rates of freight charges by said vessels are excessive and unreason- 
able, in which case contracts shall be made under the law as it now exists: 
Provided, That no greater charges be made by such vessels for transportation 
of articles for the use of said Army and Navy than are made by such vessels 
for transportation of like goods for private parties or companies. 


By act of August 10, 1956, 70A Stat. 146, the law was codified as 
section 2631 of Title 10, United States Code, to read: 


Supplies: preference to United States vessels. 

Only vessels of the United States or belonging to the United States may be 
used in the transportation by sea of supplies bought for the Army, Navy, Air 
Force, or Marine Corps. However, if the President finds that the freight charged 
by those vessels is excessive or otherwise unreasonable, contracts for transpor- 
tation may be made as otherwise provided by law. Charges made for the trans- 
portation of those supplies by those vessels may not be higher than the charges 
made for transporting like goods for private persons. 


Section 901 of the Merchant Marine Act of 1936, 46 U.S.C. 1241(a), 
requires that officers or employees of the United States traveling on 
official business overseas must travel on United States vessels. The 
Comptroller General decisions mentioned in the memorandum of law, 
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31 Comp. Gen. 351, 36 Comp. Gen. 53 and 36 Comp. Gen. 207, deal 
with situations where a traveler must wait an inordinate time to ob- 
tain an American sailing (the time factor) or must travel considerable 
distance overland at excessive cost in order to use an American vessel 
(the distance and cost factors). That provision of law states that an 
officer or employee of the United States shall travel and transport 
his personal effects on ships registered under the laws of the United 
States “where such ships are available,” unless the necessity of his 
mission requires the use of a ship under a foreign flag or there is 
otherwise satisfactory proof (to be considered by the Comptroller 
General) of the necessity for the use of a foreign flag vessel. 

While it may be proper to reach the conclusion that the use of a 
foreign flag vessel to transport military supplies when an American 
vessel is unavailable would not violate the 1904 preference act, it is 
questionable whether weight should be given to time, distance, and 
cost factors in resolving the question whether American flag vessels 
are available. The cases involving the passenger and personal effects 
preference act (46 U.S.C. 1241(a)) are inapposite because that statute 
expressly provides that a traveler may use a foreign flag vessel if the 
necessity of the traveler’s mission requires such use. Obviously, in 
resolving the question whether the necessity of the mission requires 
use of foreign flag transportation, elements of time, distance and cost 
must be considered, but there is no comparable provision in the 1904 
preference act. The mandatory language of that law clearly would 
seem to indicate that cost considerations cannot be used to avoid the 
statutory requirement that United States vessels be used except for 
cases where the freight charged by such vessels is excessive or other- 
wise unreasonable. Also to be considered is the fact that ordinarily 
the time factor is not as important in the case of cargo transportation 
as it is in the case of passenger transportation. 

As we understand it, United States vessels usually are available at 
tidewater ports to carry military supplies. They may not be available 
at Great Lakes ports but this fact would not seem to justify, despite 
a cost differential in favor of the Great Lakes ports, a policy change 
which would result in the diversion of traffic from American shipping 
to foreign shipping unless American flag vessels are not available at 
tidewater ports. In our opinion, the shipment of military supplies to 
Great Lakes ports with the intention to transship by foreign vessels 
would violate the 1904 act if such vessels were used. 

Congressional policy to promote and maintain a strong American 
Merchant Marine extends back to the first year of our Government 
when discounts were allowed on duties paid for goods imported in 
vessels owned by American citizens. The act of July 4, 1789, Ch. 2, 
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section 5, 1 Stat. 24, 27. This legislative policy has continued sub- 
stantially unchanged to the present day. For example, the Jones Act 
was amended in 1960 to prohibit the coastwise operation of a rebuilt 
vessel unless the entire rebuilding was accomplished in the United 
States. Act of July 5, 1960, Public Law 86-583, 74 Stat. 321, 46 U.S.C. 
883. For a compilation of the early preference statutes, see Central 
Vermont Transportation Co. v. Durning, 71 F. 2d 273, 276 (1934), 
affirmed 294 U.S. 33. In Commodities—Pan-Atlantic Steamship Corp., 
313 I.C.C, 23, 47-48 (1960), reversed 199 F. Supp. 635, modified 372 
U.S. 744, appear excerpts from Government publications stressing the 
importance of an adequate domestic fleet in coastwise shipping for 
national defense purposes and also for the use of the general public 
as an integral part of the national transportation system. 

At the time of the passage of the 1904 act, the Secretary of War 
was required by statute to award contracts for the purchase and trans- 
portation of supplies to the lowest bidder. The application of these 
laws resulted in the transportation of all coal to the Philippine Islands 
in foreign ships. S. Rept. No. 182, 58 Cong., 2d sess. 1. With an aware- 
ness of the difficulties encountered by the United States at the com- 
mencement of the Spanish-American War (the shortage of American 
supply vessels required the purchase of 51 foreign steamers, some at 
an excessive price and, as it turned out, of limited usefulness, whose 
foreign crews in many instances refused to serve under the American 
flag) Congress enacted legislation to reserve for American ships the 
transportation of defense supplies. Not only was this legislation 
intended to encourage a ready merchant fleet capability in times of 
national emergency, it also was intended to be beneficial in the estab- 
lishment of general commerce, the employment of American seamen, 
and the stimulation of the American shipbuilding industry. 

Since American ships were competing with cheaply built and 
operated foreign vessels, heavily subsidized by foreign nations, Con- 
gress felt that it should reserve Government traffic for American 
ships—in line with the policy of other countries which required the 
transportation of their national supplies in vessels under their own 
flag—even if the cost of such transportation were increased by as much 
as 300 percent. H. Rept. No. 1893, 58th Cong., 2d sess, 2-4 and 38 Cong. 
Rec. 5799, The broad scope of the 1904 act is indicated by the follow- 
ing passages excerpted from the Senate Debate occurring on Febru- 
ary 27, 1904: 

Mr. PERKINS. * * * My friend from Oregon [Mr. MITCHELL] seemed to 
think there was some local preference given by the provisions of this bill, and 
that the great State of Oregon, which he in part represents, would not have a 
fair chance. Mr. President, this is too broad a question to confine it to any 


particular port or State or even coast. It is a broad, patriotic question that the 
ships should be built in the United States, manned and officered by American 
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citizens, that are transporting the munitions of war and our sailors and the 
supplies of the Government from one port of the United States to another or 
from any port of the United States to a foreign port. 38 Cong. Rec. 2464. 

Mr. PERKINS. * * * I believe in building up the merchant marine and the 
commerce of this country. I believe in carrying the freight and cargo and trans- 
porting the soldiers of our Army in vessels built in the United States * * *. 
38 Cong. Rec. 2465. 

Mr. PERKINS. Is there anything in this law that prevents the Government 
from buying Australian or Cardiff coal delivered in Manila or Honolulu or the 
United States? 

Mr. BACON. I should think most undoubtedly there is. That would certainly 
be a violation of the spirit of the law. What benefit would that be to vessels of 
American registry, if the law can be evaded in that way? 38 Cong. Rec. 2473. 
Thus, the intent of Congress is plainly manifested to insure that 
shipments of defense supplies move on American vessels and that any 
purchasing arrangements permitting the use of foreign bottoms in 
transporting such supplies would be in violation of the meaning and 
spirit of the law. 

Our reading of the 1904 preference act and its legislative history 
convinces us that its primary purpose is to protect American shipping 
from foreign competition. To permit the carriage of defense supplies 
in foreign flag ships when United States flag ships are available, even 
though at other ports and at significantly higher costs, would deviate 
from the purpose of the 1904 act; it would not seem to remedy the 
disadvantages which the 1904 act was intended to remove. That act 
is something more than a privilege inuring to private concerns. Besides 
its obvious purpose to provide a ready merchant fleet capability in 
times of national emergency, the public interest is involved in the need 
for a strong merchant marine to bolster the commerce of the nation 
as a whole. Consequently, a liberal interpretation in favor of the public 
interest of the United States and the private business activities 
intended to be protected is required in the circumstances. 

In view of the foregoing considerations, we are obliged to conclude 
that the present policy change proposal, which would result in the 
transfer of military shipments from American ships at tidewater ports 
to foreign ships at Great Lakes ports, would be illegal. There are 
some alternative changes, however, which might permit the use of 
Great Lakes ports and not result in violations of the 1904 act because 
foreign ships would not be used. 

We understand that some American shipping on some trade routes 
is available at Great Lakes ports, There is no reason why this shipping 
could not be used where it is cost competitive, overall, with the total 
cost of overland transportation and ocean transportation by American 
vessels operating from tidewater ports. Also, if military supplies are 
being purchased in any great volume from plants located in the Great 
Lakes basin, it might be advantageous, from a cost standpoint, to 
arrange for the carriage of such supplies from Great Lakes ports in 
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vessels controlled by or owned by the Military Sea Transportation 
Service (MSTS). The use of such vessels would not seem to deprive 
privately owned American ships of cargo because, in effect, the MSTS 
vessels would be merely diverted from present cargo carrying opera- 
tions to future operations, as needed, from Great Lakes ports. 


[ B-165435 J 


Post Office Department—Mails—Theft, Loss, Damage, Etc.—In- 
surance Coverage 


An indemnity payment for a lost package valued at $7,448, which in addition to 
being fully insured under the postal registry system is covered by a commercial 
insurance policy containing a $10,000 deductible clause may be made for the full 
value of the package under 39 U.S.C. 5001, authorizing indemnity payments for 
articles valued at $1,000 or less “for which no other compensation or reimburse- 
ment has been made” and for articles valued not in excess of $10,000 “when the 
article is not insured with another insuring agency.” To hold that the indemnity 
payment is limited to $1,000 because the package was insured by “another in- 
suring agency,” even though payment for the loss is precluded under the com- 
mercial insurance policy would be unrealistic, and reading both qualifying clauses 
in section 5001 together, permits reimbursement for the actual value of the loss. 


To the Postmaster General, December 23, 1968: 


This is in reply to your request of October 11, 1968, for our opinion 
concerning the indemnification of Shiman Brothers-Colonial, Inc., of 
New York City for the loss of a registered package. 

On June 1, 1967, Shiman Brothers sent by registered mail a package 
of jewelry and precious stones having a declared value of $7,448. The 
administratively prescribed registry fee for that value, $3.75, and the 
necessary postage charges were paid. The package was not delivered to 
the addressee and Shiman Brothers filed a claim for the value of the 
lost items. On November 22, 1967, the claim was certified for payment, 
and on December 1, 1967, a check in the amount of $7,448 was issued. 

Subsequently, on December 21, 1967, the New York Regional Office 
of the Post Office Department wrote Shiman Brothers that the pay- 
ment of $7,448 was in error, in that the firm had commercial insurance 
covering its registered mail “though subject to a $10,000 deductible 
each and every loss.” The Regional Office requested a refund of $6,448 
with the explanation that under the provisions of subsection 5001(b), 
Title 39 of the United States Code, any registered article covered in 
whole or in part by commercial insurance is ineligible for more than 
$1,000 of postal insurance. Shiman Brothers refused to comply with 
the request stating the lost merchandise was not covered by commercial 
insurance and that they therefore fully insured the package under the 
postal registry system. 

The maintenance of the postal registry system is authorized by sec- 
tion 5001, Title 39 of the United States Code. Subsection (a) of that 
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section provides that the Postmaster General, as a part of the registry 
system, “may indemnify the senders or owners of registered articles 
for their loss, rifling, or damage, in the mails.” Subsection (b), the 
provisions of which prescribe the limits of indemnity and are of pri- 
mary significance herein, is composed of two sentences: 


{1] The maximum limit of indemnity payable for a registered article is $1,000, 

or the actual value when that is less than $1,000, and for which no other com- 
pensation or reimbursement has been made, [2] However, the Postmaster General 
may provide for the payment of indemnity for the actual value of a registered 
article, or insured article treated as a registered article, in excess of $1,000, but 
not in excess of $10,000 when the article is not insured with another insuring 
agency. 
Subsection (c) of section 5001 authorizes the Postmaster General to 
have “underwritten or reinsured in whole or in part, with a commer- 
cial insurance company,” a liability or risk assumed by the Department 
in connection with the mailing of a particular registered article. Also 
of some significance is section 5011, dealing with indemnity in the situ- 
ation of co-insurance. That section states: “Claims for indemnity in- 
volving registered mail * * * which is also insured with another insur- 
ing agency shall be adjusted by the Postmaster General on a pro rata 
basis as a co-insurer with the other insuring agency.” 

Whether the indemnity payment herein of the total value of the lost 
package was precluded by statute turns upon the interpretation of 
the second sentence of subsection 5001 (b), particularly the clause “when 
the article is not insured with another insuring agency.” The view that 
an article is to be considered as insured, and thus indemnity limited to 
$1,000, even though reimbursement under the commercial insurance 
policy is precluded by the existence of a deductible clause, appears to 
us unrealistic and not in keeping with the otherwise practical tenor 
of the referred to statutory provisions dealing with indemnification 
for the loss, rifling, or damage of registered articles in the mail. 

That the first sentence of subsection 5001(b), establishing an in- 
demnity limit of $1,000 or the actual value when less, contains the 
clause, “for which no other compensation or reimbursement. has been 
made,” a clause not reiterated in the second sentence of the subsection 
permitting indemnity in excess of $1,000, does not warrant the con- 
clusion that it is immaterial for the purposes of the second sentence 
whether the loss is the subject of actual reimbursement under the 
existing insurance policy. Moreover, we are of the view that the second 
sentence must be read in conjunction with the first and that the qualify- 
ing clause “for which no other compensation or reimbursement has 
been made,” is also applicable to indemnity payments in excess of 
$1,000 under the second sentence of the subsection. The effect of the 
clause precluding the Postmaster General from providing for the pay- 
ment of indemnity in extess of $1,000 when the article is insured with 
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another insuring agency is to prevent, or restrict, the Post Office from 
becoming a co-insurer, under section 5011, of articles having a value 
over $1,000. That situation does not exist in this case. 

Nor do we find anything in the legislative history of the second 
sentence of subsection (b) of section 5001 to support an unrealistic 
interpretation of the clause “when the article is not insured with 
another insuring agency.” The sentence stems from the administrative- 
ly sponsored act of June 28, 1932, 47 Stat. 338, which, as disclosed by 
the debate on the floor of the House (75 Cong. Ree. 5571-5575), had 
for its primary purpose the increase of the revenues of the postal 
registry system to reduce the recurring deficit of the system. It would 
appear that an interpretation of the second sentence of subsection (b) 
of section 5001 to preclude indemnity coverage where the postal patron 
does not actually have insurance would not be in keeping with the 
historical legislative purpose of the second sentence. 

In view of the foregoing, and as we find nothing in the postal reg- 
istry regulations (39 CFR Part 161) precluding in this case the in- 
currence of postal insurance liability for the actual value of the lost 
package, we are of the opinion that the payment to Shiman Brothers 
of the sum of $7,448 was warranted and that a.legal basis for the re- 
covery of any part of that amount is not apparent. 


[ B-165742 J 


Leaves of Absence—Annual—Accrual—Employees “Stationed”’ 
Outside United States—Recruited Overseas 


A postal employee whose official duty station continues to be Ponce, Puerto Rico, 
while training in the United States for the duties of postal inspector and assign- 
ment to duty at New York, New York, upon transfer to San Juan, Puerto Rico, 
is not eligible to accrue the 45 days of annual leave authorized by 5 U.S.C. 6304 
for individuals recruited or transferred from the United States or its territories 
or possessions for employment outside the area of recruitment or from which 
transferred. Although the employee was assigned to New York he did not change 
his permanent residence from Puerto Rico to any point in the United States where 
he would be expected to take home leave and, therefore, no basis exists for per- 
mitting the employee to accumulate annual leave in excess of the 30 days fixed 
by the Annual and Sick Leave Act of 1951, as amended. 


To the Postmaster General, December 23, 1968: 

This is in reply to letter of December 2, 1968, from Chief Inspector 
H. R. Montague requesting our decision as to whether Inspector M. 
Cintron is eligible to accumulate 45 days of annual leave. 

Inspector Cintron, a resident of Puerto Rico employed by the Ponce, 
Puerto Rico, Post Office, was recruited as a postal inspector on Sep- 
tember 19, 1964. Ponce was considered his official duty station during 
the initial training he received in the United States. On completion of 
his training he was officially assigned on May 19, 1965, to duty at New 
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York, New York, where he served until transferred to San Juan, 
Puerto Rico, effective September 9, 1967. Postal inspectors are subject 
to assignment wherever required and no promise or guarantee of as- 
signment in Puerto Rico was given to Inspector Cintron when he was 
selected for training as an inspector. Our decision was requested inas- 
much as the eligibility of the inspector to accumulate 45 days of annual 
leave was considered doubtful since he was originally a resident of 
Puerto Rico where he is now employed. 

Section 6304 of Title 5, United States Code, provides in pertinent 
part as follows: 

(b) Annual leave not used by an employee of the Government of the United 
States in one of the following classes of employees stationed outside the United 
States accumulates for use in succeeding years until it totals not more than 45 
days at the beginning of the first full biweekly pay period, or corresponding 
period for an employee who is not paid on the basis of biweekly pay periods, 
occurring in a year: 

(1) Individuals directly recruited or transferred by the Government of the 
United States from the United States or its territories or possessions including 
the Commonwealth of Puerto Rico for employment outside the area of recruit- 
ment or from which transferred. 

This section was derived from section 203(d) of the act of October 
30, 1951, 65 Stat. 680, as amended. S. Rept. No. 546, 82d Cong., to ac- 
company S. 832, which was enacted as title II of S. 1046 (act of October 
30, 1951), contains the following on page 6: 

Paragraph (d) reduces and standardizes the maximum accumulation of annual 
leave for employees, except officers and employees in the Foreign Service of the 
Department of State, stationed outside the 48 States and the District of Colum- 
bia, at 90 days. The reason why such employees are permitted to accumulate 
annual leave in excess of that permitted employees in the United States is so 
that they will have ample leave for extended stays in the United States when 
they are able to return. Employees of the Foreign Service are not allowed the 
90 days but are limited to an accumulation of 60 days because their home leave 
is provided for in a different manner. * * * 

In the instant case Inspector Cintron was assigned to New York and 
transferred thereafter to Puerto Rico. However, there is no indication 
that he changed his permanent residence to any point in the United 
States where he would be expected to take home leave. Therefore, there 
is no basis for permitting him to accumulate the additional amount of 
leave. 

Since any leave in excess of the 30-day limitation fixed by the Annual 
and Sick Leave Act of 1951, as amended, 5 U.S.C, 6304(a), is forfeited 
by operation of law, if not used by the close of the leave year (see 36 
Comp. Gen. 596), we suggest that Mr. Cintron be promptly advised in 
order that he may have an opportunity to use any excess leave before 
the end of the leave year. 
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[ B-159950 J 


Compensation—Wage Board Employees—Overtime—Work in 
Excess of Daily and Weekly Limitations—Intermittent and Part- 
Time Employees 


Intermittent and part-time wage board employees regardless of whether a 40-hour 
administrative workweek or an 8-hour day has been established for them are 
entitled to overtime compensation at not less than time and one-half for time 
worked in excess of 8 hours a day or 40 hours a week pursuant to section 201 of 
the “Work Hours Act of 1962,” amending section 23 of the act of March 28,1934, 
the language of section 23, as amended, regarding the “establishment” of regular 
hours of labor at not more than 8 per day or 40 per week intending only to pre- 
scribe a measure as to when regular and overtime rates of compensation are 
payable and not to require the formal establishment of regular hours of work. 

To the Acting Administrator, Federal Aviation Administration, 


December 24, 1968: 


We refer to your letter of October 17, 1968, requesting our decision 
whether intermittent and part-time wage board employees for whom 
a 40-hour administrative workweek has not been established are 
entitled to overtime compensation for time worked in excess of 40 
hours in a workweek. 

You point out the differences in the overtime and hours of work 
statutes applicable to wage board employees (5 U.S.C. 5544(a), 6102) 
and classification act employees (5 U.S.C. 5542(a), 6101(a)) and the 
separate derivations of the several provisions, the former from section 
23 of the act of March 28, 1934, 48 Stat. 522, and the latter from the 
Federal Employees Pay Act of 1945, 59 Stat. 295. In view thereof you 
question whether the rule expressed in our decision 46 Comp. Gen. 667 
is applicable to wage board employees. 

In 46 Comp. Gen. 667 we affirmed the earlier decisions of our Office 
holding that part-time and intermittent employees who have no ad- 
ministratively established workweek of 40 hours are not covered by 
section 201 of the Federal Employees Pay Act of 1945, as amended, 
now 5 U.S.C, 5542(a), authorizing overtime compensation for hours 
worked in excess of 40 per week. See 27 Comp. Gen. 776; 28 id. 328; 
34 id. 471. In explanation of those earlier decisions we pointed out that 
our action therein was predicated on section 604(a) of the Federal 
Employees Pay Act of 1945, 59 Stat. 303, now 5 U.S.C. 6101(a) (2), 
which provides as follows: 

(2) The head of each Executive agency, military department, and of the 
government of the District of Columbia shall— 

(A) establish a basic administrative workweek of 40 hours for each 
full-time employee in his organization ; and 


(B) require that the hours of work within that workweek be performed 
within a period of not more than 6 of any 7 consecutive days. 
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We went on to say that— 


It was our view that the provision in section 201 of the Federal Employees Pay 
Act of 1945, above, which at that time only authorized payment of overtime 
compensation for hours of work in excess of 40 in an administrative workweek 
had reference to the administrative workweek of 40 hours required to be estab- 
lished for full-time officers and employees by section 604(a), quoted above, and 
thus overtime compensation for work in excess of 40 hours in a week was limited 
to full-time employees with an established administrative workweek of 40 hours. 
That rule has been in effect for many years and even though the subject of over- 
time and premium compensation has been before the Congress on several occasions 
there has been no change (or even a proposed change so far as we are aware) 
in the language of the law regarding overtime compensation for hours of work 
in excess of 40 in an administrative workweek. We point out that the amendment 
of July 18, 1966, to section 201 did not disturb the language therein pertaining 
to overtime compensation for hours in excess of 40 per week. Neither did such 
amendment affect the wording of section 604(a) of the 1945 act. Under such 
circumstances we must affirm our decision in 28 Comp. Gen. 328 and 34 id. 471. 


The proviso of section 23 of the act of March 28, 1934 (prior to its 
amendment in 1962), concerning the hours of work and overtime 
compensation for wage board employees, read as follows: 

* * * Provided, That the regular hours of labor shall not be more than forty 


per week; and all overtime shall be compensated for at the rate of not less than 
time and one-half. 


As you point out in your letter our Office has stated in at least one 
decision (21 Comp. Gen. 965, 968) that under the above-quoted pro- 
vision it was necessary for an administrative office to fix a regular tour 
of duty of 40 hours per week, during which the regular rate of com- 
pensation was payable, in order that overtime compensation at the 
overtime rate could be properly computed for work in excess of 40 
hours per week. Compare 32 Comp. Gen, 399, 400; 20 7d. 392 at page 
397. While we concede that the statement in the decision in 21 Comp. 
Gen. 965 is susceptible of an interpretation (similar to 46 Comp. Gen. 


667) to the effect that overtime compensation under section 23 of the 
1934 act is payable only to full time employees for whom a regular tour 
of duty of 40 hours has been established it was not so intended. Rather, 


our intent was only to establish the rule that an employee must be in a 


pay status for 40 hours in a workweek during which his regular rate of 
compensation would be payable in order to be eligible for overtime 
compensation under the 1934 act. 

Section 23 of the 1934 act was amended by section 201 of the “Work 


Hours Act of 1962,” Public Law 87-581, 76 Stat. 357, as follows: 


The proviso of section 23 of the Act of March 28, 1934 (48 Stat. 509, 522), as 
amended, is hereby amended to read as follows: “Provided, That the regular 
hours of labor are hereby established at not more than eight per day or forty per 
week, but work in excess of such hours shall be permitted when administratively 
determined to be in the public interest: Provided further, That overtime work 
in excess of eight hours per day or in excess of forty hours per week shall be 
compensated for at not less than time and one-half the basic rate of compensation, 
except that employees subject to this section who are regularly required to remain 
at or within the confines of their post of duty in excess of eight hours per day in 
a standby or on-call status shall be paid overtime rates only for hours of duty, 
exclusive of eating and sleeping time, in excess of forty per week.” 
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As discussed above, our decisions concerning payment of overtime 
compensation to part-time and intermittent classification act employees 
were predicated on the specific statutory language of sections 201 and 
604(a) of the Federal Employees Pay Act of 1945. The language of 
section 23, as amended, quoted above, does not, in our opinion, require 
a similar conclusion with respect to part-time and intermittent wage 
board employees. Although section 23, as amended, speaks of the estab- 
lishment of regular hours of labor at not more than eight per day or 
forty per week, we believe that such language is to be construed as 
prescribing only a measure as to when regular rates and overtime rates 
of compensation are payable. Therefore, we hold that under the pro- 
visions of 5 U.S.C. 5544(a) part-time and intermittent wage board 
employees are entitled to overtime compensation for time worked in 
excess of 8 hours a day or 40 hours a week regardless of whether a 40- 
hour workweek or an 8-hour day has been administratively established. 


[ B-165409 J 


Contracts—Specifications—Restrictive—Particular Make—Salient 
Characteristics 


An invitation for an Argon Laser with Ceramic Discharge Tube, Carson Model 
SP-300 or equal, that failed to indicate whether all or some of the specification 
details were salient features or characteristics essential to the needs of the 
Government is a defective invitation that provided no basis for the determination 
made under paragraph 1—1206.4 of the Armed Services Procurement Regulation 
to the effect that the deviations in the successful bid which failed to comply with 
important aspects of the invitation were minor or inconsequential, and deterred 
the brand name manufacturer from offering a lower priced “or equal” item. In 
future procurements utilizing brand name or equal descriptions, actual needs 
should be determined in advance and only those needs set forth as salient charac- 
teristics in appropriate terms in the invitation. 


To the Secretary of the Air Force, December 26, 1968: 


Reference is made to correspondence dated October 7, 1968, from 


the attorney for Carson Laboratories, Inc., requesting that our Office 
reconsider the denia] by the Department of the Air Force of its pro- 
test against the award of a contract to Hughes Electron Dynamics Divi- 
sion, Hughes Aircraft Company, under invitation for bids No. F19617- 
68-B-0040, issued by the Base Procurement Division, Westover Air 
Force Base, Massachusetts. This protest was the subject of a report 
dated November 6, 1968, from the Deputy Chief, Procurement Opera- 
tions Division, Directorate, Procurement Policy, Deputy Chief of 
Staff, Systems and Logistics. 

The invitation dated April 18, 1968, requested bids for the furnish- 
ing of one Argon Laser with Ceramic Discharge Tube, Carson Model 
SP-300 or equal. In addition, the invitation listed certain technical 
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specifications which the laser had to meet to be “equal” to the brand 
name item. The invitation contained the clause required by Armed 
Services Procurement Regulation (ASPR) 1-1206.3 informing bid- 
ders that the “brand name or equal” description was intended to be 
descriptive but not restrictive, and was to indicate the quality and 
characteristics of products that would be satisfactory, and that bids 
offering “equal” products would be considered if it was determined that 
such products were equal in all “material” respects to the referenced 
brand name product. 

Four bids were received and opened on May 28, 1968. The bids were 
in the following amounts: 


Coherent Radiation Laboratories $20, 295 

Hughes Electron Dynamics Division 21, 750 
(Hughes) 

Spectra-Physics, Inc. 25, 050 

Carson Laboratories, Inc. 26, 660 
(Carson) 


The record before us indicates that the low bid of Coherent Radia- 
tion Laboratories was offered on an “or equal” basis and was rejected 
since it failed to meet the size, weight and mounting requirements of 
the invitation. Hughes offered to furnish its model No. 3055H as equal 


to the Carson model SP-300 referenced in the invitation. Hughes 
furnished descriptive literature with its bid on its model No. 3055H. 
Air Force technical personnel and the contracting officer determined 
that the Hughes “or equal” bid was acceptable under the specifications 
and ASPR 1-1206.4. Subparagraph (a) of that section provides: 

(a) Bids offering products which differ from brand name products referenced 
in a “brand name or equal” purchase description shall be considered for award 
where the contracting officer determines in accordance with the terms of the 
clause in 1-1206.3(b) that the offered products are equal in all material respects 
to the products referenced. Bids shall not be rejected because of minor differ- 
ences in design, construction, or features which do not affect the suitability of the 
products for their intended use. 

However, before an award was made, Carson in its letter of June 19, 
1968, to the contracting officer, protested the award of a contract to 
any bidder until such time as all the desired and allowable alternate 
specifications concerned in this invitation have been offered to all the 
bidders. Carson stated that the “low acceptable bid” was in fact an 
alternate or substitute bid which substantially deviated from the speci- 
fications in the invitation and should be rejected. Carson requested that 
the invitation be reissued with the technically acceptable alternate 
specifications in order that the Government may obtain the least ex- 


pensive laser available that meets technical requirements. 
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By letter dated June 28, 1968, the contracting officer advised Carson 
that its reference to Hughes “alternate bid” was not applicable as the 
low responsive bid was not an alternate but an equivalent product 
without a substantial deviation ; that is, the “minor variation is insig- 
nificant and does not alter the material respects of equality.” The con- 
tracting officer stated that an evaluation was obtained which fully sup- 
ported his determination that all essential characteristics of the invita- 
tion were met by Hughes. Accordingly, Carson was advised that its 
protest must be denied. On the same day, an award in the amount of 
$21,750 was made to Hughes. 

The attorney for Carson filed a protest with the procuring activity 
by letter dated July 12, 1968, stating that the laser on which the Hughes 
bid was based failed to comply with the requirements of the specifica- 
tion in several important aspects. For example, the discharge tube 
of the Hughes laser is metallic rather than ceramic, and the length ex- 
ceeds the maximum dimensions stated in the specification. The protest 
of Carson was submitted to the Air Force Logistics Command 
(AFLC) for its decision. That command denied the protest stating that 
the technical evaluation indicates that the metallic discharge tube and 
slight difference in dimension are such minor deviations as not to affect 
the suitability of the item for its intended use and that the metallic 
discharge tube and overall dimensions of the laser head are adequate 
to meet the requirements of the Government (citing ASPR 1-1206.4(a) 
and B-153499 of August 24, 1964). By letter of August 27, 1968, the 
contracting officer advised Carson of this denial. Approximately 2 
months of the 3-month delivery schedule had elapsed at that time. Sub- 
sequently, Carson protested this matter to Headquarters United States 
Air Force, and by letter dated September 23, 1968, Carson was advised 
of the concurrence in the decision of AFLC denying the protest. 

As of October 25, 1968, AFLC advised that delivery of the equip- 
ment was anticipated during the following week. Under the above 
circumstances, Headquarters United States Air Force reaffirmed its 
concurrence in the decision denying the protest of Carson. 

Upon review of this procurement, we have concluded that the invita- 
tion was defective and that no award should have been made under the 
invitation. However, considering that delivery was to be made within 
90 days and that the award was made on June 28, 1968, corrective action 
is not possible at this time. Our consideration of the protest is set out 
below for the future guidance of procurement officials. 

ASPR 1-1206.2(b) provides that “Brand name or equal” purchase 
descriptions should set forth those salient physical, functional, or other 
characteristics of the referenced products which are essential to the 
needs of the Government. ASPR 1-1206.2(c) provides that when 
necessary to describe adequately the item required, an applicable com- 
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mercial catalog description, or pertinent extracts therefrom, may be 
used if such description is identified in the invitation for bids as being 
that of the particular named manufacturer, producer, or distributor. 

The invitation specifications provided, in pertinent part, as follows: 


SPECIFICATIONS 
Output Power—3 watts, CW, TEMoo, all wavelengths 
Major Wavelengths—4800 A at 1.2 watts, 
5145 A at 1.2 watts 


Beam Polarization—Single transverse mode, linearly polarized 
Beam Diameter—1.5 mm at half power points 

Beam Divergency—Approx. 0.5 milliradians 

Mirror Configuration—Long radius 

Beam Ripple—.1% (360Hz) 

Beam Noise—Less than 1% (10-100Hz) 

Stability—1% 

Cooling—Integral liquid to liquid heat—exchanger 
Size—Maximum 41”’ long x 12’’ wide x 12’’ high (1m head) 
Weight (Laser head )—Approx. 60 lbs. 

Mounting—Vertical 

Imput Power—3 phase/220V at 10 kw 


% a x 


NOTE: 

Catalog cuts and/or specifications including deviations must accompany bids, 
and failure to furnish such catalog cuts and/or specifications may be cause for 
disqualification of the bid. 


The invitation failed to indicate whether all or some of the specifica- 


tion details listed above were salient features or characteristics which 
were essential to the needs of the Government. However, the record 
before us indicates that complete detailed specifications of the Carson 
model were used which included characteristics which were found in 
the evaluation of bids to be not essential to the needs of the Govern- 
ment. In our decision B-157857, January 26, 1966, our Office considered 
a case where a brand name or equal purchase description did not in- 
clude all the characteristics of the brand name item which were con- 
sidered essential to the Government’s needs. In that decision, it was 
stated : 

* * * Bidders offering ‘equal’ products should not have to guess at the essen- 
tial qualities of the brand name item. Under the regulations they are entitled to 
be advised in the invitation of the particular features or characteristics of the 
referenced item which they are required to meet. An invitation which fails to 
list all the characteristics deemed essential, or lists characteristics which are not 
essential, is defective. 41 Comp. Gen. 242, 256-51; B-154611, August 28, 1964. See, 
also, 38 Comp. Gen. 345 and B-157081, October 18, 1965. 

Carson protested the award of a contract to Hughes on the grounds 
that the bid failed to comply with the requirements of the specification 
in several important aspects. The invitation called for a laser with a 
ceramic discharge tube and provided that the laser head size would be 
a maximum of 41” long x 12” wide x 12”’ high. The record before us 
shows that the item Hughes is furnishing has a head length of 44’’, 3’ 
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longer than the maximum size specified and additionally the Hughes 
laser is equipped with a metallic discharge tube rather than a ceramic 
tube as stated in the item description. The contracting officer has stated, 
in effect, that the fact that the Hughes model has a metallic discharge 
tube instead of the specified ceramic discharge tube and the fact that 
the Hughes model is slightly longer in size were not sufficient devia- 
tions to justify rejection of the Hughes bid as nonresponsive since 
these deviations are of a minor nature and do not affect the suitability 
of the Hughes model for its intended use. The Air Force found no 
objection to the technical evaluation which determined that despite 
these minor deviations, the Hughes model meets the requirements of 
the Government and is “equal” to the Carson model within the meaning 
of ASPR -1206.4(a). 

The attorney for Carson by letter of July 12, 1968, to the Com- 
mander, 8th Air Force, Westover Air Force Base, Massachusetts, 
stated that in view of the manner in which the specification was devel- 
oped, and in view of the impression clearly conveyed to Carson that 
the requirements of the specification were critical (especially where 
maximum dimensions were specified), it was led to believe that only 
its referenced brand name model would be suitable and thus was never 
given an opportunity to submit a bid based on its lower priced standard 
laser design. The attorney further states that Carson’s standard laser 
design could have met the requirements of the specification to the same 
extent that the Hughes laser may be considered to have met the require- 
ments of the specification, and that the Carson standard design is 
priced below the bid submitted by Hughes. 

We have considered the applicability of B-153499, cited by AFLC, 
to support the award made to Hughes but we believe that such decision 
is distinguishable since it did not involve a brand name or equal pur- 
chase description or ASPR 1-1206.2(b). 

We must, of course, accord significant weight to the technical finding 
by AFLC that the variances in the Hughes laser were minor and did 
not affect the suitability of the item for its intended use. At the same 
time, we also must recognize that the Hughes laser did not represent 
an equal product to the brand name referenced. While Hughes’ failure 
to demonstrate complete equality of its product to the brand name 
item was not of major proportions, its failure to conform to the mini- 
mum size and to the discharge tube requirements rendered its bid 
nonresponsive. We hold this because the statement of specifications 
contained in the invitation must be viewed as representing the essential 
salient features or characteristics of the laser required by the Govern- 
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ment. We find no factual basis to identify certain of those listed fea- 
tures or characteristics as minor or inconsequential in determining 
equality under ASPR 1-1206.4. 

We have construed the words “or equal,” when used in conjunction 
with a brand name purchase description, to mean that an alternate item 
must be equal to the product specified, insofar as the needs of the 
procuring agency are concerned, but not necessarily an exact duplicate 
thereof in detail or performance. 38 Comp. Gen. 291, and decisions 
cited therein; 43 id. 761. Had the purchase description in this case 
contained, in addition to the brand name or equal description, only 
those salient characteristics which were essential to the needs of the 
Government in accordance with ASPR 1-1206.2(b), Hughes bid would 
clearly have been responsive to the invitation for bids. However, the 
fact remains that the bid of Hughes was not completely responsive to 
the terms of the invitation for bids in that it failed to offer the minimum 
size and type of discharge tube specified. Had this matter been brought 
to our attention prior to award of the contract, it seems clear that the 
best interests of the United States would have required cancellation 
of the invitation and a readvertisement of the Government’s needs. 
However, the deviations in the bid were, concededly, deviations to 
requirements in the purchase description which were actually unneces- 
sary to the Government’s needs. 

This procurement is an example of the difficulties all too frequently 
encountered in procurements utilizing brand name or equal purchase 
descriptions. In future procurements involving such purchase descrip- 
tions, the Government’s actual needs should be determined in advance 
of the issuance of the invitation for bids and only such actual needs 
should be set forth as salient characteristics. See, in that connection, 
ASPR 1-1206.2(b) which specifies that “ ‘Brand name or equal’ pur- 
chase descriptions should set forth those salient physical, functional, 
or other characteristics of the referenced products which are essential 
to the needs of the Government.” Also, in the future, if reasonable 
tolerances respecting the physical or functional characteristics of 
equipment are generally acceptable to your department (as appears to 
be the case in the instant procurement), the salient characteristics in 
the purchase description should be stated in appropriate terms. See 
B-136574, August 14, 1958; 43 Comp. Gen. 761. [Italic supplied. ] 

Alternatively, we suggest that the purchase description was written 
to specify only the Carson laser and should have precluded considera- 
tion of comparable lasers manufactured by other sources. While such 
was not intended, as evidenced by the award to Hughes, the circum- 
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stances indicate that the laser required by the Government was a 
commercial off-the-shelf item which could have been procured competi- 
tively under a purchase description setting forth the essential char- 
acteristics and functions of the laser. See ASPR 1-1206.1(a) ; ef. 41 
Comp. Gen. 76. 


[ B-165564 J 


Travel Expenses—Fares—Taxicabs—Common Carrier Construc- 
tive Cost 


An employee at headquarters having limousine service available to and from 
the airport terminal who, assigned temporary duty and authorized travel by 
plane or privately owned auto not to exceed common carrier cost, departs during 
office hours traveling by privately owned auto, properly was disallowed taxi 
fare for the day of departure in the computation under sections 3.5¢(2) (a) and 
3.1b of the Standardized Government Travel Regulations of the contructive cost 
of travel by common carrier, for had the employee traveled by plane, the avail- 
ability of the office limousine would have restricted the use of a taxicab to the 
airport. However, if applicable, the constructive taxi fare authorized by section 
3.1b from home to office on the day of departure may be allowed. 


To Edward Kneuper, Jr., Bureau of Reclamation, December 26, 
1968: 


Your letter of October 30, 1968, submitting a reclaim voucher 
from Mr. Morgan W. Pace in the amount of $1.85 representing the 
constructive cost of a taxi fare, asks whether the voucher may be 
certified for payment under the facts and circumstances hereinafter 
related. 

You point out that Mr. Pace, by his travel authorization, was entitled 
to proceed on temporary duty by plane or privately owned auto 
not to exceed cost by common carrier and that he actually traveled by 
private auto. He included in the constructive common carrier cost. on 
the original travel claim two taxi fares and two limousine fares in 
Amarillo. One of the taxi fares—now being reclaimed—was adminis- 
tratively suspended for the reasons set out below : 

Subsection 3.5¢c(2) (a) of the Standardized Government Travel Regulations 
provides that “In determining the constructive common carrier cost there will 
also be included the usual transportation costs to and from the common carrier 
terminals.” Limousine service is available at our office to and from the airport 
terminal. A review of our recent travel vouchers reveals that when an employee 
traveled by plane and departed or returned during office hours in most cases 
limousine fare only between office and airport was claimed. In most of the remain- 
ing cases round-trip mileage between office and airport plus parking fees were 
allowed. In addition, mileage between the office and the employee’s residence 
was allowed under subsection 3.5c(1). On occasion an employee will return to 
his home before departure during working hours and will be reimbursed taxi 


and limousine fares to the airport terminal. Similar reimbursements have been 
made when an employee returns during office hours. 
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On this basis we considered a taxi fare on the constructive day of departure 
during office hours not to be allowable since the usual transportation cost to the 
airport terminal would have been limousine fare only or a mileage allowance 
between the airport and office. We also conclude that taxi fare could not be 
allowed for transportation to the office under the second paragraph of subsection 
3.1b, since this transportation cost would not be to or from the common carrier 
terminal. 

We note from the original voucher, covering the period September 
30-October 4, 1968, that the comparative costs by common carrier were 
less than the costs claimed for the travel by privately owned auto. Such 
comparative costs are shown to be, one round trip plane fare $78; two 
taxi fares Amarillo ($1.60 plus tip $.25=$1.85) $3.70; two limousine 
fares Amarillo at $2 each, $4; two taxi fares Farmington ($.60 plus 
tip $.15=$.75) $1.50, totaling $87.20. 

Section 3.5¢c(2) (a), Standardized Government Travel Regulations, 
provides, in pertinent part, that: 

* * * In determining the constructive common carrier cost there will also 


be included the usual transportation costs to and from the common carrier 
terminals. * * * 


Section 3.16, SGTR, provides, in pertinent part, for: 


b. Reimbursement will be allowed for the usual taxicab and airport limousine 
fares, when appropriate, plus tip, from common carrier or other terminal to 
either the employee’s home or place of business, from the employee’s home or 
place of business to common carrier or other terminal, or between an airport and 
airport limousine terminal. * * * 

The foregoing provisions presuppose that a taxicab is required for 
use between the office and terminal. In view of the administrative 
explanation that limousine service is available at the office to and from 
the airport terminal it is evident that a taxicab upon departure during 
office hours would not have been utilized had the claimant traveled by 
airplane. In addition attention is invited to the amendment made to 
subsection 6 of section 3.1, SGTR, Transmittal Memorandum No. 7, 
April 7, 1967, to the effect that agencies should administratively re- 
strict the use of taxicabs when suitable Government or common carrier 
transportation service, including airport limousine service, is available. 
Therefore, the constructive taxi fare of $1.85 may not be allowed. How- 
ever, we direct your attention to the following provision which also 
appeared in the amendment of April 7, 1967, previously referred to: 

In addition, reimbursement may be authorized or approved for the usual taxi- 
cab fares, plus tip, from the employee’s home to his office on the day he departs 


from his office on an official trip requiring at least one night’s lodging and from 
his office to his home on the day he returns to his office from the trip. 


If such provisions are administratively determined applicable here 
a basis would exist for allowance of constructive taxi fare from the 
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employee’s home to his office in lieu of the $1.85 reclaimed. See 36 Comp. 
Gen. 476. The voucher is returned herewith and may not be certified 
for payment on the basis of the present record. 


[ B-164581 J 


Contracts—Negotiation—Authority—Prenegotiation Clearance 


The authority to negotiate on the basis of the only responsive offer out of three 
initial proposals received to furnish a NATO procurement solicited under 10 
U.S.C. 2304(a) (2) is a prenegotiation clearance to contract that grants no rights 
to the prospective contractor, and the offer, not the lowest submitted, exceeding 
available NATO funds and sufficient time remaining for negotiation before funds 
became available, the contracting officer was obligated under 10 U.S.C. 2304(g) 
to continue negotiations. Therefore, the award of a contract on the basis of a 
negotiated revised proposal to an offeror submitting a nonresponsive initial 
proposal that was within a competitive range, price and other factors con- 
sidered was proper, even though the initial responsive offeror who had confirmed 
prices during negotiations was not notified of the cutoff date for negotiations. 


To Hart, Moss & Tavenner, December 27, 1968: 

Reference is made to telegram dated June 14, 1968, from National 
Radio Company, Incorporated, and your letters dated June 20, June 26, 
August 16 and August 19, 1968, with enclosures, presenting the pro- 
test of the National Radio Company against the award of contract 
N00039-68-C-2563 to ITT Avionics under Request for Proposals RFP 
N00039-68-R-2011(S) issued by the Naval Electronic Systems Com- 
mand, Washington, D.C. 

The request for proposals was issued on February 16, 1968, for the 
supply of: Item 1—38 AN/GRN-9D radio sets; Item 2—one 3352/ 
GRN-9D radio transmitter group; Item 3—37 repair parts kits; and 
Item 4A A—Data Requirements for Items 1 and 2, price to be included 
in the prices of Items 1 and 2. Delivery was required as follows: 
Item 1—first article in 330 days from date of contract; 2 each within 
13 months; 5 each within 14 months and continuing at 5 each monthly 
thereafter until completion of contract; Item 2—within 14 months 
after effective date of contract; Item 3—concurrent with Item 1. The 
closing date for receipt of proposals was March 12, 1968. The solicita- 
tion was in response to an urgent NATO requirement for the radio 
sets and carried an “O2 priority” rating. Amendment No. 1 to the re- 
quest for proposals, dated March 20, superseding telegraphic modifica- 
tion dated March 8, 1968, in addition to extending the closing date of 
April 1, 1968, and other modifications, revised the schedule of deliv- 
eries to provide for delivery as follows: 

Item 1. 1 each within 10 months 
2 each within 11 months 
5 each month thereafter to completion of contract 
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This amendment also deleted all reference to first article testing re- 
quirements. Amendment No. 2, dated April 1, 1968, confirming and 
superseding Naval Electronic Systems Command message dated 
March 29, 1968, extended the closing date to April 5, 1968, in lieu of 
April 1, 1968. 

Three proposals were received in response to the request, as follows: 


Offeror Amount 
ITT Avionics $1,695,038.77 
National Radio Company 1,803,590.00 
Keltec 1,909,203.00 


It is reported that the offer of Keltec was premised on the use of a 
complete Government supplied data package which did not exist. 
Accordingly, Keltec’s offer was considered nonresponsive and its pro- 
posal was rejected. 

The proposal of the National Radio Company was fully responsive 
to the request. The ITT Avionics proposal of April 5, 1968, however, 
although proposing the lowest price, offered to produce the AN/GRN- 
9D that it had previously produced for NATO using its original draw- 
ings. ITT Avionics also proposed to omit certain testing and quality 
assurance procedures since it had performed these tests and proce- 
dures on its earlier contracts. 

The solicitation contained the following instruction: 

MOST FAVORABLE OFFER : THE GOVERNMENT RESERVES THE RIGHT 
TO ACCEPT, WITHIN THE TIME SPECIFIED HEREIN, ANY OFFER 
WITHOUT ANY DISCUSSIONS OR NEGOTIATIONS SUBSEQUENT TO ITS 
RECEIPT UNLESS THE OFFER IS WITHDRAWN IN WRITING PRIOR TO 
ACCEPTANCE. HENCE OFFERS SHOULD BE SUBMITTED INITIALLY ON 
THE MOST FAVORABLE TERMS FROM A PRICE AND TECHNICAL 


STANDPOINT WHICH THE OFFEROR CAN SUBMIT TO THE 
GOVERNMENT. 


The contracting officer, exercising the right reserved in the above 
quotation, on April 30, 1968, requested clearance from the Chief of 
Naval Materiel and authority to contract with National Radio on the 
basis of the initial proposal and without negotiations with offerors, 
stating that: 


In a normal situation consideration might be given to further negotiation with 
all bidders to possibly clarify deficient offers by again requesting strict con- 
formance with the expressed requirements. This course of action is not feasible 
on this procurement since it is being negotiated under 10 U.S.C. Section 2304(a) 
(2), and award must be made immediately to satisfy U.S. Commitments to 
NATO Countries. Accordingly, since ITT [Avionics] and Keltec are not respon- 
sive, and since on a reconstructed basis National’s proposal can be judged low, 
it is believed that an award to National Co., without delay, is justified. [Italic 
supplied. ] 
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It should be noted here that Keltec’s proposal was considered non- 
responsive because it required something which could not be given, 
namely, the furnishing by the Government of a complete data package 
and that the ITT Avionics proposal, while not responsive on the basis 
of award without negotiation, was, however, capable of being made 
responsive through negotiation. See ASPR 3-805.1(b). 

Several days later, on May 9, 1968, the contracting officer was ad- 
vised through appropriate authority that National Radio’s price ex- 
ceeded available NATO funds, and that the Navy would not advance 
the money for the procurement pending efforts to obtain additional 
sums from the NATO countries concerned. Accordingly, it is stated 
in the administrative report, the request for clearance for award to 
National Radio was withdrawn and discussions of the proposals of 
ITT Avionics and National Radio were undertaken pursuant to 10 
U.S.C. 2304(g). On May 22, 1968, National Radio and ITT Avionics 
were solicited by the contracting officer to submit final firm prices, with 
a closing date of May 29, 1968. At the Government’s request repre- 
sentatives of National Radio met with Naval Electronic Systems 
Command negotiators on May 23, 1968. 

The administrative office reports that at this meeting the specifica- 
tions were discussed, that National Radio was advised of the difficul- 
ties concerning the insufficiency of NATO budgeted funds, and also, 
that it should confirm its price offer by May 29, 1968. On May 24, 1968, 
both offerors were requested to include in their final offers their prices 
for 39 units of the AN/GRN-9D radio sets (item 1) as well as for 38 
units stated in the Request for Proposal. By letter dated May 28, 1968, 
National Radio confirmed its price for 38 units of item 1, and for 
items 2 and 3. National Radio also quoted its price for 39 units of item 
1. The total price quoted for 39 units was slightly less per unit than the 
price per unit for 38 units. The contracting officer, not having received 
National Radio’s final price proposals on May 29, 1968, telephoned 
National Radio and obtained the prices. Later the same day the prices 
were rechecked and confirmed by National Radio. Also on May 29, 
1968, ITT Avionics hand delivered its final price proposals. In addi- 
tion, on May 29, 1968, ITT Avionics telegraphed the Naval Electronic 
Systems Command its proposal devoid of exceptions which was re- 
sponsive to the request for proposals and referred to its original 
proposal as “Alternate A,” pointing out operational and economic ad- 
vantages of “Alternate A.” The final proposal was on the specifications 
stated in the request for proposals and was considered fully responsive. 

The record shows that on May 31, 1968, NATO money for 38 units of 
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item 1 was obtained, and the procurement was financially authorized. 
Later the same day, procurement of the items from ITT Avionics was 
verbally approved. This approval and authority to contract with ITT 
Avionics was confirmed in writing on June 10, 1968. On June 8, 1968, 
ITT Avionics was notified in writing of the award to it of a contract 
for 38 units of item 1 and other items of the request for proposal. 
ITT Avionics accepted the award on June 12, 1968, and again acknowl- 
edged the 10-month delivery requirement of Amendment 1. 

You contend that the contracting officer erred in permitting ITT 
Avionics to modify its proposal after April 5, 1968, final date for re- 
ceipt of proposal; that the contracting officer erred in relaxing delivery 
requirements from 10 months to 13 months delivery for [TT Avionics 
without affording National Radio the same opportunity to adjust its 
price proposal on the basis of a relaxed delivery schedule; that while 
the necessary clearance to contract with National Radio had been ob- 
tained but not exercised ITT Avionics was permitted to revise its 
proposal; negotiations as such were not entered into with National 
Radio, although negotiations were conducted with ITT Avionics re- 
sulting in their “new” and revised proposal on which award was made. 

We have examined the record before our Office carefully and mi- 
nutely and have found no basis for concluding that ITT Avionics pro- 
posed or was tendered the opportunity to propose deliveries beginning 
13 months following date of the contract. The ITT initial proposal was 
accompanied by an executed amendment No. 0001 which provided for 
a 10-month delivery. Its final proposal agreed to the same schedule. 
The apparent confusion arises from the telegraphic notice of award 
which incorrectly referred to deliveries beginning 13 months after 
date of contract. The error was immediately detected and ITT Avi- 
onics’ acceptance of award correctly stated that deliveries would begin 
within 10 months following date of contract. 

Essentially your other. contentions come down to consideration 
of whether Keltec’s and ITT Avionics’ initial proposals were non- 
responsive to the degree of requiring outright rejection and whether, 
following the closing date for receipt of proposals, negotiations and/or 
discussions as contemplated by the law and regulations were in fact 
conducted with National Radio. 

Armed Services Procurement Regulation 3-805.1 which prescribes 
the negotiation procedures to be applied in the selection of offerors for 
negotiation and award is in implementation of 10 U.S.C. 2304(g). 
That provision of law reads as follows: 
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(g) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will per- 
mit, proposals shall be solicited from the maximum number of qualified sources 
consistent with the nature and requirements of the supplies or services to be pro- 
cured, and written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price, and other fac- 
tors considered: Provided, however, That the requirements of this subsection with 
respect to written or oral discussions need not be applied to procurements in im- 
plementation of authorized set-aside programs or to procurements where it can 
be clearly demonstrated from the existence of adequate competition or accurate 
prior cost experience with the product, that acceptance of an initial proposal 
without discussion would result in fair and reasonable prices and where the 
request for proposals notifies all offerors of the possibility that award may be 
made without discussion. [Italic supplied. ] 


The pertinent provisions of part 8—Price Negotiation Policies and 
Techniques—of section III, ASPR, which are particularly for consid- 
eration here are as follows: 


3-804 Conduct of Negotiations. Evaluation of offerors’ or contractors’ propos- 
als, including price revision proposals, by all personnel concerned, with the pro- 
curement, as well as subsequent negotiations with the offeror or contractor, shall 
be completed expeditiously. Complete agreement of the parties on all basic issues 
shall be the objective of the contract negotiations. Oral discussions or written 
communications shall be conducted with offerors to the extent necessary to re- 
solve uncertainties relating to the purchase or the price to be paid. * * * 

7 * * ccs o & Me 


8-805.1 General. 


(a) After receipt of initial proposals, written or oral discussions shall be 
conducted with all responsible offerors who submit proposals within a competi- 
tive range, price and other factors considered, except that this requirement need 
not necessarily be applied to: 


* * e # ~ * 


(v) procurements in which it can be clearly demonstrated from the existence 
of adequate competition or accurate prior cost experience with the product or 
service that acceptance of the most favorable initial proposal without discussion 
would result in a fair and reasonable price. (Provided, however, that in such 
procurements, the request for proposals shall notify all offerors of the possibility 
that award may be made without discussion of proposals received and hence, 
that proposals should be submitted initially on the most favorable terms from a 
price and technical standpoint which the offeror can submit to the Government. 
In any case where there is uncertainty as to the pricing or technical aspects 
of any proposals, the contracting officer shall not make award without further 
exploration and discussion prior to award. * * * 


It appears to us that the clear intent of the statute and ASPR 3-805.1 
(a) (v) is to relax the mandatory requirement that negotiation is re- 
quired to be conducted with a// responsible offerors who submit com- 
petitive offers, only in those situations wherein it can be clearly demon- 
strated from the existence of adequate competition or accurate cost 
experience that acceptance of an initial offer without negotiation 
would result in fair and reasonable prices. In our view, the exception 
specified clearly was not applicable to. the situation involved in this 
procurement. 

If we assume, for the moment, that the initial proposals of Keltec 
and ITT Avionics were nonresponsive, without qualification, the result 


369-587 O - 70 - 31 
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would leave but one responsive offeror—National Radio Company. The 
Request for Authority to Contract with National Radio clearly states 
on its transmittal page that it was submitted as a “PRE- 
NEGOTIATION CLEARANCE.” The approval of the request on 
the basis of exigency did not relieve the contracting officer of the 
obligation to negotiate with National Radio Company before mak- 
ing an award of a contract. The Navy Procurement Directive, Para- 
graph 1-403.50, provides as follows: 


1-403.50 Business Clearance [authority to contract] is the required approval 
by the Chief of Naval Material of the business aspects of proposed contractual 
actions. Such clearance is required pursuant to statute (10 U.S.C. 5082) and 
authority derived from the Secretary of the Navy. Request for business clearance 
is submitted on a business clearance memorandum. (See NPD-1-403.52), and 
consists of two parts as follows: 

(a) Pre-Negotiation Business Clearance. Upon receipt of the contractors’ 
proposals and audit and inspection service reports, and upon completion of 
thorough evaluation of technical aspects and price and contract terms, a pre- 
negotiation business clearance memorandum will be prepared setting forth all 
of the significant details of the proposed contract negotiation and the course 
the procuring activity proposes to pursue in consummation of its procurement 
responsibility (See NPD-1-403.52). Any major change in the pre-negotiation 
business clearance memorandum proposed by the requisitioning or procuring 
activity or proposed by an offeror which the procuring activity desires to adopt 
shall be covered by a revised pre-negotiation business clearance memorandum. 

(b) Post-Negotiation Business Clearance. Negotiation should be undertaken 
promptly after the Chief of Naval Material approval of the pre-negotiation 
business clearance memorandum, and the interval up to the post-negotiation 
business clearance minimized, with the objective of submission of the post- 
negotiation business clearance memorandum within 30 days from the date of 
approval of the pre-negotiation business clearance memorandum. In the event 
negotiations are not completed within 60 days after approval by the Chief of 
Naval Material of the pre-negotiation clearance, a supplemental pre-negotiation 
business clearance memorandum is required. Such clearance will include the 
reason for the delay and discussion of any pertinent changes that have occurred 
since submission of the pre-negotiation clearance memorandum. Upon com- 
pletion of negotiation, the post-negotiation business clearance memorandum shall 
set forth in detail the negotiation results obtained, in accordance with NPD 
1-403.52. NO COMMITMENT SHALL BE MADE TO A PROSPECTIVE CON- 
TRACTOR PRIOR TO OBTAINING THE CHIEF OF NAVAL MATERIAL’S 
APPROVAL OF THE POST-NEGOTIATION BUSINESS CLEARANCE 
MBMORANDUM. 


It is obvious from the above quotation that the approval by the 
Chief of Naval Material of the prenegotiation memorandum affords 
no rights to a proposed contractor. It merely serves as a clearance 
to the contracting officer to enter into negotiations. As a prelude to this 
negotiation certified costs and pricing data would be required of 
National Radio. See B—161448, February 7, 1968. 

We must reiterate at this point, however, that the nonresponsiveness 
of both Keltec and ITT Avionics was with reference to consideration 
on an initial award basis and without negotiation. When it was dis- 
covered that the NATO funds available were insufficient, and the con- 
tracting officer decided there would be time for negotiation, pending 
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receipt of notice that additional) NATO funds were acquired, he was 
obligated to negotiate with all responsible offerors whose proposals 
were within a competitive range, price and other factors considered. 

It is our view that although the proposal of ITT Avionics, with its 
exceptions, may have been nonresponsive for the purpose of mak- 
ing an award on initial proposals only, it does not require a conclusion 
that the proposal was nonresponsive if negotiations were to be 
undertaken. The Keltec proposal, however, was nonresponsive in all 
aspects, requiring, as it did, the furnishing by the Government of a 
nonexisting complete data package. The ITT Avionics proposal of- 
fered the products sought, but stated exceptions and substitutions to 
reduce the price of the items. We consider that it was proper for ITT 
Avionics during negotiation, to revise its proposal by eliminating its 
exceptions, and of course, during negotiation it had the right to revise 
its price quotations. 

The term “negotiation” generally implies a series of offers and 
counteroffers until a mutually satisfactory agreement is concluded by 
the parties. 10 U.S.C. 2304(g) implements and clarifies the definition 
of “negotiate” in 10 U.S.C. 2302(2) and it is our view that the term 
“negotiate” must be read in conjunction with 10 U.S.C. 2304(g) to 
include the solicitation of proposals and the conduct of written or 
oral discussions, when required, as well as the making and entering into 
a contract. See page 5 of H. Rept. No. 1638, on H.R. 5532, 87th Cong., 
which was enacted as Public Law 87-653, adding the new subsection 
(g) to10 U.S.C, 2304. 

Negotiation has been defined as “the deliberation which takes place 

between the parties touching a proposed agreement.” Bouvier’s Law 
Dictionary. It also has been defined as “the deliberation, discussion, 
or conference upon the terms of a proposed agreement; the act of 
settling or arranging the terms and conditions of a bargain, sale, or 
other business transaction.” Black’s Law Dictionary. We have held 
that: 
{It is] contend[ed] also that [offeror] was permitted to increase his price in 
the course of negotiations to include items originally excluded from the proposal. 
The contract was awarded pursuant to negotiation. The term “negotiation” 
implies a series of offers and counteroffers until a mutually satisfactory agree- 
ment is concluded by parties. The fact that [the offeror-contractor] may have 
been permitted to amend his proposal in the course of negotiations would 
not invalidate the resulting contract. B-151013, April 16, 1963. 

You urge that no negotiations were conducted with National Radio, 
but you do acknowledge that a discussion took place with the Navy 
negotiators on May 23, 1968, for 30 to 40 minutes during which meeting 
discussion took place concerning a recommended change in specifica- 
tion, acceptable to the Navy. National Radio representatives also stated 
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at that time that the National Radio Company was satisfied with its 
proposal as submitted. It is stated that the Navy requested National 
Radio Company to reconfirm its proposal price in writing by May 29, 
1968. The complaint that insufficient time was provided in the nego- 
tiation does not appear well taken to us. National Radio Company 
was satisfied with its proposal, and did not choose to revise its price 
quotation by May 29, 1968. We view the inquiry by the Navy as to 
the price for a 39th unit of item 1 as a legitimate inquiry, as long 
as all eligible offerors were solicited. We note that National Radio Com- 
pany reduced the unit price of item 1 if 39 units were procured, but 
refused to adjust the unit price to the 39 unit rate, if only 38 units 
were procured. In this regard, ASPR paragraph 3-805.1(b) provides, 
in pertinent part, as follows: 

(b) Whenever negotiations are conducted with more than one offeror, auction 
techniques are strictly prohibited; an example would be indicating to an offeror 
a price which must be met to obtain further consideration, or informing him that 
his price is not low in relation to that of another offeror. On the other hand, 
it is permissible to inform an offeror that his price is considered by the Govern- 
ment to be too high. After receipt of proposals, no information regarding the 
number or identity of the offerors participating in the negotiations shall be 
made available to the public or to any one whose official duties do not require 
such knowledge. Whenever negotiations are conducted with several offerors, 
while such negotiations may be conducted successively, all offerors selected 
to participate in such negotiations * * * shall be offered and equitable oppor- 
tunity to submit such price, technical, or other revisions in their proposals as 
may result from the negotiations. All such offerors shall be informed of the speci- 
fied date (and time if desired) of the closing of negotiations and that any 
revisions to their proposals must be submitted by that date. * * * 

The regulations state that no information shall be made available, 
after the receipt of proposals, regarding the number of offerors par- 
ticipating in subsequent negotiations. It is possible the Navy nego- 
tiating team felt this precluded them from telling National Radio 
Company at the time it was requested to “reconfirm” its price by 
May 29, 1968, that competition had not ended. If so, we do not 
agree, and we have asked for comments on this point from the Sec- 
retary of the Navy. 

Nevertheless, the fact remains that. National was aware its original 
quotation exceeded the NATO funds then available, and it was given 
an opportunity to submit a revised price. While we think it would have 
been preferable to have given National more explicit notice that the 
competition would not end until May 29, 1968, we cannot say that the 
failure to do so amounted to a failure to conduct negotiations as re- 
quired by the law and regulations. 

We therefore cannot say that the award made was illegal, and we 
must deny your protest. 


A copy of our letter to the Secretary of the Navy is enclosed. 


a. | 
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[B-165470] 


Transportation—Dependente—Immediate Family—Under-Age Di- 
vorced Daughter 


The 17-year-old divorced daughter of a civilian employee at an overseas duty 
post under a renewal contract who is unable to support herself and her infant 
daughter and temporarily resides with a sister in the United States may be con- 
sidered a member of the employee’s household for the purposes of section 1.24 
of the Bureau of the Budget Circular No. A-56, even though she was not living 
under his roof at the time his employment contract was renewed or that he had 
not performed home leave travel incident to that contract. However, the grand- 
child is excluded from the term “immediate family” therefore limiting the em- 
ployee’s entitlement to payment of the one-way travel of his daughter, not to 
exceed the constructive payment of expenses from his United States place of 
residence to the overseas duty station. 


To the Secretary of the Navy, January 6, 1969: 


This is in reply to letter of September 23, 1968, reference SEEO/ 
ICE, 00/sww, Ser: 766, from the Commander, Naval Electronic Sys- 
tems Command, Central Atlantic Division, forwarded here by the 
Comptroller of the Navy, requesting our decision as to whether the 
17-year-old divorced daughter of Mr. Eldred J. Daigre, an employee 
of your Department, and her infant daughter may be transported to 
the employee’s overseas post at Government expense under the cir- 
cumstances stated below. 

On June 29, 1968, Mr. Daigre completed his 1-year contract with 
the Naval Communications Station, Keflavik, Iceland. On the follow- 
ing day he transferred to the Naval Electronic Systems Command at 
the same duty station pursuant to a renewal contract for 1 year. Mr. 
Daigre’s wife and son had previously joined him and he retained his 
home in Keflavik. On June 7, 1968, Mr. Daigre’s daughter was divorced 
and awarded custody of an infant daughter born April 1968, The 
daughter, who is to receive $20 per week for child support, is presently 
living with an older married sister in Idaho. However, since Mr. 
Daigre’s daughter cannot continue to live with her sister indefinitely, 
she is incapable of providing the necessary support for herself and her 
child, and there is no one else who can provide a home and support, 
Mr. Daigre has proposed that she and her daughter return to live 
with her parents and grandparents in Iceland permanently, On 
July 17, 1968, Mr. Daigre requested in writing that the Government 
grant them entry and pay their transportation expenses. 

Section 1.2d of Bureau of the Budget Circular No, A-56 (incor- 
porated into Volume II of the Joint Travel Regulations) defines “/m- 
mediate family” as follows: 

* * * any of the following named members of the employee's household at the 
time he reports for duty at his new permanent duty station or performs au- 
thorized or approved home leave or separation travel: spouse, children (includ- 
ing stepchildren and adopted children) unmarried and under twenty-one years 


of age or physically or mentally incapable of supporting themselves regardless 
of age, or dependent parents of the employee and of the employee’s spouse. 
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For a person to be covered by this definition and consequently en- 
titled to the transportation allowance in section 2.2 of the Circular it 
would be necessary for that person to be one of the named individuals 
and a member of the household. 

Mr. Daigre’s 17-year-old daughter was divorced and is, therefore, 
unmarried and one of the individuals named in the definition. With 
respect to the term “household,” there is no definition thereof in the 
Circular. It is one of uncertain meaning and people may be members 
of the same household even though they are not living under the same 
roof. However, in such a case the person who claims to be a member of 
a household has the burden of proof of establishing that he is a mem- 
ber. See Crossfield v. Phoenia Insurance Company, 187 A. 2d 20 (1962). 

In the instant case the younger daughter’s residence with her older 
sister was a temporary expedient. We assume that she and her child 
would have joined Mr. Daigre immediately after her divorce had he 
not resided overseas. In this connection the record indicates that within 
3 days after Mr. Daigre was advised of the divorce on June 19, 1968, 
he requested his daughter to forward copies of the divorce decree and 
the baby’s birth certificate so he might take steps to have his daughter 
and her baby join him. As soon as practicable after the receipt of the 
documents, Mr. Daigre requested their entry and payment of their 
transportation expenses. Under such circumstances, the daughter and 
her baby may be considered members of the employee’s household on 
June 30, 1968. See B-161408, June 1, 1967. 

The fact that Mr. Daigre did not perform home leave travel to 
which he was entitled under his renewal contract does not affect his 
entitlement to payment of the one-way travel expenses to the overseas 
station of persons who were members of his household as of the effec- 
tive date of the renewal contract and who had not previously joined 
him overseas. See B-137605, March 17, 1961. Therefore, payment of 
the travel expenses of Mr. Daigre’s daughter may be authorized to the 
extent they do not exceed the constructive payment of expenses from 
Mr. Daigre’s United States place of residence to Iceland. However, the 
granddaughter may not be transported at Government expense since 
she is not embraced within the term “Immediate family” as defined in 
the Circular. See B-135091, March 4, 1958. 

The papers submitted with the submission are returned herewith. 


[ B-165440 J 


Bids—Buy American Act—Evaluation—Components of Unknown 
Origin 


Under an invitation for aluminum sulphate that contained the standard Buy 
American Act clause and a Buy American Certificate to the effect the end prod- 
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ucts offered were domestic and that components of unknown origin had been 
considered as mined, produced, or manufactured outside the United States, a 
bid that substituted the word “inside” for “outside,” thus certifying the com- 
ponents of unknown origin had been considered domestic, properly was evalu- 
ated as a foreign end product and rejected because it was not the low bid. To 
permit the bidder to explain after bid opening the meaning of the certificate 
alteration would jeopardize the integrity of the competitive system, or to accept 
the altered certificate as a guarantee the components were produced in the 
United States would give the bidder the competitive advantage of supplying 
components of unknown origin. 


To the Midland Chemical Corporation, January 8, 1969: 


Further reference is made to your telegram dated October 15, 1968, 
and letter dated October 16, 1968, protesting the award of a contract to 
any other bidder under invitation for bids No. DSA-400-69-B-0698, 
issued by the Defense General Supply Center, Richmond, Virginia. 

The invitation, for a requirements type contract, requested bids on 
an estimated quantity of 12,700 one hundred-pound bags of aluminum 
sulphate. Since the basic ingredients of aluminum sulphate are bauxite 
and sulphuric acid, materials which are mined, produced and manu- 
factured both inside and outside the United States, the invitation and 
contract contained the standard provision entitled Buy American 
Certificate, which states: 


7. Buy American certificate. 

The offeror hereby certifies that each end product, except the end products 
listed below, is a domestic source end product (as defined in the clause entitled 
“Buy American Act’) ; and that components of unknown origin have been con- 
sidered to have been mined, produced, or manufactured outside the United States. 

Excluded End Products Country of Origin 


Also, the invitation and contract included the Buy American Act 
clause required by Armed Services Procurement Regulation (ASPR) 
6-104.5, which provides, in pertinent part, as follows: 


(a) In acquiring end products, the Buy American Act (41 U.S.C. 10a-d) 
provides that the Government give preference to domestic source end products. 
For the purpose of this clause: 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products; 

(ii) “end products” means those articles, materials, and supplies, which 
are to be acquired under this contract for public use; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B) 
an end product manufactured in the United States if the cost of the com- 
ponents thereof which are mined, produced, or manufactured in the United 
States or Canada exceeds 50 percent of the cost of all its components. For 
the purposes of this (a) (iii)(B), components of foreign origin of the 
same type or kind as the products referred in (b) (ii) or (ili) of the clause 
shall be treated as components mined, produced, or manufactured in the 
United States. 

(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products * * *. 


In your bid as submitted, you altered that part of the Buy Ameri- 
can Certificate reading, “The offeror hereby certifies * * * that com- 
ponents of unknown origin have been considered to have been mined, 
produced and manufactured outside the United States,” to “manu- 
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factured inside the United States.” [Italic supplied.] The contracting 
officer states that the clear implication and only reasonable interpre- 
tation is that Midland is offering (1) an end product manufactured in 
the United States, and (2) that domestic components constitute 51 
percent of the cost of all its components only if components of un- 
known origin are deemed domestic. Consequently, Midland could have 
insisted upon supplying components of unknown origin thus achiev- 
ing a competitive advantage over other bidders. Therefore, Midland’s 
bid was evaluated as one offering a foreign end product by adding 50 
percent to its bid price less duty on bauxite. Midland’s bid so evaluated 
is not low. 

In your letter of protest dated October 16, 1968, you contend that 
the insertion of the word “inside” was not an error on your part but a 
restriction on your company to assure the Government that your end 
product would be acceptable under the “Buy American Act,” 41 U.S.C. 
10a-d, that to apply the 50 percent increase to your offered price is 
unjust and that you should be given an opportunity to verify the 
components which make up your end product. You also contend that 
if this is considered an error in your bid, an explanation or verification 
should be considered. 

The question for determination in cases such as this is whether the 
acceptance of the bid as submitted will result in a contract binding on 
the bidder requiring performance in accordance with the terms and 
conditions of the contract. 

In our decision, 36 Comp. Gen. 535, we considered the effect of cer- 
tain typewritten provisions and printed conditions in a bid on the 
Government’s rights upon acceptance. These provisions and condi- 
tions were similar to those incorporated in your bid. As you did in 
this instance, the bidder requested that such provisions and conditions 
be waived on the ground that his bid was intended to comply strictly 
with the advertised specifications. It was held that under the prin- 
ciples of law for application in such cases, the bidder’s typewritten 
provisions and printed conditions would control the Government’s 
rights in the matter and that the bid, conditioned as it was, must be 
rejected as not responsive to the invitation. 

In the instant case, you appear to have interpreted the language 
of the second part of the Buy American Certificate as a guarantee or 
certification by you as to whether components of unknown origin 
would be produced inside or outside the United States. Unfortunately, 
this is not the meaning or purpose of that language. The first part 
of the certificate requires you to certify that each end product offered 
is of domestic origin, except those end products listed below. In the 
present case there is only“one end product, aluminum sulphate. 
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The certificate refers to the definition of domestic source end prod- 
uct in the Buy American clause, and it is only in connection with that 
definition that the source of components of an end product becomes 
important. By definition, an end product may qualify as domestic if 
the cost of its domestic components exceeds 50 percent of the cost of 
all its components. The purpose of the second part of the certificate 
was to make sure that bidders, in determining whether their end 
product was domestic by comparing the costs of domestic and foreign 
components going into the end product, would include as domestic 
components only those they knew to be of domestic origin and would 
count as foreign components both those they Anew to be of foreign 
origin and those whose origin was unknown. 

By reason of the change you made in the language of the certificate, 
you certified only that all components you knew to be of foreign origin 
had been counted on the foreign side, and that you had included all 
components of unknown origin on the domestic side. If you had stated 
in your bid, that there were no components of unknown source, then 
the second part of the certificate would have been inapplicable and you 
would have been certifying that 50 percent or more of the components 
were known to be of domestic origin. However, your bid does not state 
whether there were or were not components of unknown origin in your 
end product and there obviously was no way for the contracting officer 
to determine this from your bid. 

In other words, under the certificate you furnished you could supply 
an end product actually including 90 percent foreign component cost 
so long as you did not know the source of those components. As stated 
above, the purpose of the second part of the certificate was to prevent 
just this and to require bidders to know before they certify that over 
50 percent of all component cost is domestic. 

We have no doubt that your intentions were as you have stated them. 
We hope you will appreciate, however, that bids must be interpreted 
as submitted. To give bidders the opportunity to vary the apparent 
meaning of statements included in their bids by explanations or evi- 
dence submitted after bid opening would jeopardize the integrity of 
the competitive bid system. 

Since the method of evaluation of your bid was proper under the 
applicable provisions of ASPR, no legal basis exists to question the 
administrative determination that your bid was not the lowest respon- 
sive bid. 
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( B-151204, B-157587 J 


Equipment—aAutomatic Data Processing Systems—What Consti- 
tutes Supplies 

The exclusive authority prescribed by Public Law 89-306 to the General Services 
Administration to procure all general-purpose automatic data processing equip- 
ment and related supplies and equipment for use by other agencies includes the 
procurement of punch cards and tabulating paper, even if these items are con- 


sidered the printing, binding, and blank-book work that 44 U.S.C. 111 provides 
“shall be done at the Government Printing Office,” as the exclusive jurisdiction 


of GSA in the ADFE field supersedes any other authority and, therefore, the 
items may be added to the definition of supplies in section 101-82.402-4 of the 
Federal Property Management Regulations. However, to achieve economy and 
efficiency, the authority of GSA may be delegated if GPO can procure the items 
on more favorable terms. 


To the Administrator, General Services Administration, January 10, 
1969; 


By letter of December 12, 1968, Commissioner H. A. Abersfeller 
requested our opinion regarding the applicability of Public Law 89- 
306, 79 Stat. 1127, 40 U.S.C. 759, to the procurement of automatic data 
processing equipment punch cards and tabulating paper. 

Public Law 89-306 in adding a new section 111 to the Federal Prop- 
erty and Administrative Services Act of 1949, provided generally for 
a business-like Government-wide coordinated management effort 
directed toward maximizing the efficiency of Government ADPE oper- 
ations. In construing the act with respect to defining the authority of 
the General Services Administration under its provisions, we con- 
cluded in a decision dated November 21, 1967, 47 Comp. Gen. 275, that 
Public Law 89-306 provides : 

* * * exclusive authority to GSA to procure all general-purpose ADPE and 
related supplies and equipment for use by other Federal agencies. 

The Commissioner points out that pursuant to this exclusive author- 
ity GSA is in the process of revising the Federal Property Manage- 
ment Regulations to cover the procurement of ADPE and related 
supplies. Section 101-32.402-4 of the proposed FPMR revision sets 
out the definition of “supplies” as meaning “consumable items designed 
specifically for use with ADPE, such as computer tape, ribbons, punch 
cards, and tabulating paper.” Section 101-32.406, Procurement of 
Supplies, spells out that agencies shall acquire ADPE supplies, pri- 
marily through GSA sources and secondarily through Government 
Printing Office sources if the required supplies are not available 
through GSA. 

In commenting upon the proposed FPMR revision the Public 
Printer has taken the position that as “printing and binding,” punched 
cards and tabulating paper are not supplies within the meaning of our 
decision and are outside the scope of GSA’s jurisdiction under Public 
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Law 89-306. The basis for the Public Printer’s view lies essentially 
in the provision of section 111 of Title 44, United States Code, that: 


All Government printing, binding, and blank-book work * * * [with certain 
exceptions not pertinent here].* * * shall be done at the Government Printing 
+ 


Office ** 

Assuming that punched cards and tabulating paper constitute 
“printing, binding, [or] blank-book work” within the meaning of the 
quoted statutory provision, question arises as to whether these items 
are within the stated jurisdiction of the Government Printing Office or 
within the exclusive jurisdiction of GSA with respect to procurement 
of ADPE and related supplies. We understand that the items in ques- 
tion are used virtually exclusively with ADPE. And we understand 
further that the GPO does not process them in any way but provides 
only for their procurement. 

As we have construed Public Law 89-306, it provides for Gov- 
ernment-wide coordination of ADPE operations. These operations 
necessarily include procurement and management not only of items of 
basic equipment but of related items of supply essential to the func- 
tioning of ADP installations. In this regard, we find no basis for dis- 
tinguishing between punched cards or tabulating paper and, say, mag- 
netic tape, despite the fact that the former come under a technical 
definition of “printing and binding” while the last item mentioned 
does not. 

Any doubt concerning the paramount jurisdiction of GSA in terms 
of its exclusive authority over ADPE and the inapplicability of 44 
U.S.C. 111 is dispelled by the provisions of subsection 111(e) of the 
Property Act as added by Public Law 89-306. Subsection 111(e), 40 
U.S.C. 759(e), reads: 

The proviso following paragraph (4) in section 201(a) of this Act and the 
provisions of section 602(d) of this Act shall have no application in the ad- 
ministration of this section. No other provision of this Act or any other Act 


which is inconsistent with the provisions of this section shall be applicable in 
the administration of this section. 


Section 602(d), 40 U.S.C. 474, referred to in the quoted subsection 
includes a number of exceptions to application of the Property Act, 
among them being one for the Joint Committee on Printing, 602(d) 
(18), 40 U.S.C. 474(18). By removing this exemption for the Joint 
Committee on Printing and specifically ruling out the applicability of 
legislation inconsistent with the new section 111 of the Property Act, 
subsection 111(e) clearly establishes the exclusive jurisdiction of GSA 
in the ADPE field as superseding any other general authority or re- 
quirement which might exist. The fact that such authority or require- 
ment might cover items which would otherwise be classified as “print- 
ing, binding, or blank-book work” is of no consequence. 
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Accordingly, you are advised that punched cards and tabulating 
paper which are for use virtually exclusively with ADPE constitute 
related supplies within the meaning of our decision of November 21, 
1967, and come under the exclusive jurisdiction of GSA to procure. 

We would add, however, that the basic purpose of providing GSA ex- 
clusive jurisdiction in the ADPE field is, of course, to promote effi- 
cient Government ADP operations. And subsection 111(b) (2), 40 
U.S.C. 759(b) (2), provides for delegations of GSA authority when 
such action is determined to be necessary for economy and efficiency 
of operations. We, therefore, would expect that if, in fact, the Gov- 
ernment Printing Office for some reason is able to procure the items 
in question on more favorable terms than can GSA, that an appropriate 
delegation of procurement authority would issue. 

A copy of this decision is being sent to the Public Printer. 


[B-165575 J 


Bids—Evaluation—Determinable Factors Requirement 


An administrative determination based on unadvertised standards that the ele- 
vating platforms offered by the low bidder were technically inadequate to serve 
the needs of the Government contravenes the established principles governing 
formal advertising that require a bid evaluation to be based on objectively de- 
terminable factors made known to bidders in advance; that do not permit the 
rejection of a bid for failure to specify a feature not required by the invitation; 
and that require the inclusion in the specifications of the requirement for the 
submission of technical or descriptive data if needed for evaluation purposes. 
Although the low bid should not have been rejected nor an award made on the 
basis of the nonresponsive second lowest bid, cancellation of the contract close 
to delivery date would serve no useful purpose; however, steps should be taken 
to preclude the recurrence of such a situation. 


To the Postmaster General, January 10, 1969: 


We refer to a letter dated November 12, 1968, from a contracting 
officer in the Memphis Regional Office, reporting upon the protest of 
Hydralifts, Inc., against the award of a contract to Southworth Ma- 
chine Company under invitation for bids No. 33A-69-1, issued by the 
Engineering and Facilities Division of the Post Office Department, 
Memphis, Tennessee. 

The procurement covered 22 electro-hydraulic, scissors type, elevat- 
ing platforms manufactured, assembled and delivered to listed post 
offices in the Memphis region. The platforms were to be furnished in 
accordance with specification No. POD-P-255 (RE), 6-15-65, amend- 
ment 1, 11-19-65, and as further amended by details listed in the invi- 
tation. Paragraph 3.1.2 of the specifications, as amended, entitled “Bid 
Data,” provided: 


Each bidder shall furnish complete descriptive literature covering the proposed 
equipment identifying the elevating platform by name and model number if a 
standard commercial unit is-proposed. Lack of specific and complete informa- 
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tion will be sufficient cause for rejection of the bid. The following information 
must accompany each bid: 

(a) Overall dimensions of platform—including width, length and height. 

(b) Description of bridge plate—including weight and plan of attaching 
to platform. 

(c) Platform capacity—including lift capacity, overload capacity and 
rollover capacity. 

(d) Platform performance—including lowered height, raised height, lift- 
ing speed with full load and lowering speed unloaded. 

(e) Description of power unit—including operating pressure; make, 
model and rating of motor; make, model and rating of pump; bore, stroke 
and rod size of hydraulic cylinder(s) ; and a hydraulic schematic of the 
system. 

This information is required to facilitate the review of bids and to ensure the 
bidder understands and is able to comply with the requirements of the specifi- 
eation. Acceptance of the above data by the Contracting Officer shall not be 
construed by the bidder as waiving any of the requirements of this specification. 


Bids were opened on September 9, 1968, and the abstract indicates 
that of the 10 bids received, Hydralifts submitted the low bid and 
Southworth submitted the second lowest bid. 

The record contains a Statement and Certificate of Award dated 
October 16, 1968, which outlined the three reasons for rejection of the 
Hydralifts bid as nonresponsive. The contracting officer advised that 
company by letter dated October 21, 1968, that its bid was nonrespon- 
sive because: 

(1) the one-and-a-half horsepower motor offered was con- 
sidered inadequate ; 

(2) the schematic of the hydraulic circuit did not indicate a 
pressure relief valve ; 

(3) an overtravel device was not specified. 

It is the Hydralifts’ position that the Post Office Department was in 
error in rejecting the bid. 

Paragraph 3.4.1 of the specifications, as amended, listed in the 
invitation, provided : 

The motor shall be totally enclosed, rated for intermittent duty, and shall 
conform to Federal Specification CC-M-—641. The motor shall be the Type IT, de- 
signed for 3 phase, 60 cycle, 208-230/460 volt operation. The motor shall have 
overload and undervoltage protection and shall be of sufficient size to meet all 
performance requirements. A magnetic starter shall be furnished completely 


wired so that the only wiring required on installation shall be that of connecting 
to the power source. 


Federal Specification CC-M-641, cited above, covers two types of 
motors, Type I, single-phase motors, and Type II, polyphase motors. 
Within Type II—called for in the specifications—there are three classes 
of motors, two of which permit horsepower ratings of 144 HP to 200 HP, 
the third permitting horsepower ratings of 20 to 200 HP. The invita- 
tion did not specify which horsepower rating was required, if indeed 
it was intended to restrict the solicitation to any particular horsepower 
rating. 

Hydralifts offered a 207 series, 144-HP motor, model No. MTE 
J207T-3154E, three-phase, 60 cycle, 208 volt supply. The contracting 





466 DECISIONS OF THE COMPTROLLER GENERAL [48 


officer has reported that a motor of that size is inadequate, relying 
upon descriptive data attached to Hydralifts’ bid to support his con- 
clusion. The descriptive data, however, did not refer to the exact motor 
number offered, but it did furnish general performance characteristics 
of other models in the 207 series. On the other hand, Hydralifts has 
informed us that the motor offered is made specifically for its vertical] 
lifts and is adequate to operate the lift satisfactorily. 

The contracting officer arrived at his determination that a motor 
larger than 114 HP was required through analogy by comparing the 
J207T-3154E and the related models described in the Hydralifts liter- 
ature. Hydralifts specified in its attached detailed drawing that its 
pump and motor would operate at 1,500 pounds per square inch (PSI) 
and would pump 2.25 gallons per minute (GPM). The contracting 
officer applied these figures to the charts and tables in the descriptive 
literature and concluded therefrom that a motor of about 2.1 HP 
would be necessary to pump 2.25 GPM at 1,500 PSI. 

However, this analysis was made on the basis that the invitation 
required these motor characteristics. There is nothing in the invitation 
that requires the pump and motor to be capable of operating at 2.25 
GPM or 1,500 PSI. It is reported by the procurement agency that its 
calculations showed that at least 2.25 GPM would be required for the 
pump, but such requirement was not included in the specifications. 
There is nothing in the record that 1,500 PSI is the minimum pressure 
under which the lift will operate properly. 

The procurement agency concluded, in effect, that because the 
Hydralifts motor does not appear capable of pumping 2.25 GPM at 
1,500 PSI, the motor is not “of sufficient size to meet all performance 
requirements.” However, this assumes that for satisfactory perform- 
ance it is necessary to pump the stated number of gallons per minute 
at the stated pressure. Therefore, the determination of the motor’s 
inadequacy depended on a standard of evaluation not specified in the 
invitation or otherwise furnished to bidders. 

Ordinarily we do not question a procurement agency’s decision to 
reject an offer when it has found, as a factual matter, that the equip- 
ment offered does not meet the Government’s advertised requirements. 
The simple reason for this policy is that we lack the technical com- 
petency to review such a determination. For this reason, we are unable 
to decide factually whether a 114-HP motor is sufficient to meet the 
performance tests outlined in section 4 of the specifications. 

However, we are of the opinion that the determination made by the 
procurement agency that the motor was inadequate was based on 
unadvertised standards and therefore was in contravention of the 
established principles governing formal advertising. See 44 Comp. 
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Gen. 392, 393, where a pertinent quotation from 36 Comp. Gen. 380, 
385, held: 

The “basis” of evaluation which must be made known in advance to the bidders 
should be as clear, precise and exact as possible. Ideally, it should be capable 
of being stated as a mathematical equation. In many cases, however, that is not 
possible. At the minimum, the “basis” must be stated with sufficient clarity and 
exactness to inform each bidder prior to bid opening, no matter how varied the 
acceptable responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effect of the application of such 
evaluation factor on his bid in relation to other possible bids. By the term 
“objectively determinable factors” we mean factors which are made known to 
or which can be ascertained by the bidder at the time his bid is being prepared. 
Factors which are based entirely or largely on a subjective determination to be 
announced by representatives of the contracting agency at the time of or subse- 
quent to the opening of bids violate the principle for the reason that they are 
not determinable by the bidder at the time his bid is being prepared. 


It is a non sequitur to say that because a bidder’s product apparently 
cannot do what he says it can do, the product therefore cannot do what 
the Government wants it to do, when there is no showing Of a reason- 
able relationship between what the bidder has represented and what 
the procurement agency desires. 

The second basis upon which the Hydralifts bid was determined 
to be nonresponsive was the failure to show on the hydraulic schematic 
drawing the pressure relief valve. The relevant portion of the specifica- 
tions is as follows: 

3.4.4 Pressure-relief valve—A pressure relief valve shall be provided to allow 
the hydraulic fluid to bypass the power units and be returned to the reservoir 
when the unit is overloaded. The relief pressure shall be as low as is practicable 


commensurate with requirements and not higher than 120 percent of the rated 
load in order to avoid damage to the motor and hydraulic system. 


It is quite apparent from paragraph 3.1.2 that there is no specific 
requirement that the hydraulic schematic drawing show in detail each 
and every component. However, the Hydralifts drawing of the pump- 
and-motor combination, on which the hydraulic schematic also appears, 
clearly shows that a pressure relief valve is offered as part of the 
power system. 

The foregoing is another illustration of a factual dispute with which 
we do not normally interfere. However, the disqualification of Hydra- 
lifts for failure to show the pressure relief valve on the hydraulic 
schematic represented again an evaluation not contemplated or pro- 
vided for in the invitation. Furthermore, we do not perceive, nor are 
we informed, of any particular advantage which would accrue to the 
Government if Hydralifts had shown the pressure relief valve on its 
hydraulic schematic. Rather, it is quite evident that the pressure relief 
valve was an integral part of the pump-and-motor unit offered by 
Hydralifts. Under these circumstances, rejection for failure to show 
the pressure relief valve was unwarranted. 44 Comp. Gen. 392, 393, 


supra. 
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The third reason why the Hydralifts bid was rejected was failure 
to specify an overtravel device. It is further reported that Hydralifts 
intended to use a hydraulic pressure relief valve as an overtravel 
device and that this was unacceptable as not in accord with good engi- 
neering practice. The report also states that overtravel protection was 
intended to be obtained by electrical limit switches. 

It is Hydralifts’ position that the invitation did not require 
an overtravel device to be specified in the bid ; that the bid data require- 
ments of paragraph 3.1.2 did not require bidders to submit any infor- 
mation concerning overtravel devices, and that its product does in fact 
include an overtravel device. Hydralifts further claims that the state- 
ment that electrical limit switches were intended for overtravel pro- 
tection is in conflict with paragraph 3.4.1 of the specifications. 

We are not capable of considering the acceptability from an.engi- 
neering staridpoint of pressure relief valves functioning as overtravel 
devices. However, it does not appear to us that any overtravel device 
as such was required under the terms of the specifications. The only 
provision relative to overtravel in the invitation was that contained 
in paragraph 3.2.3 of the specifications. That provision read: “The 
platform shall be capable of meeting the sway, leveling, and overtravel 
tests outlined in Section 4.” However, the relevant provision in sec- 
tion 4 of the specifications was deleted from the invitation. It is also 
to be noted that bid data provisions of paragraph 3.1.2 do not require 
the furnishing of any data on overtravel protection while they do 
require information on lift capacity, overload capacity, rollover ca- 
pacity, and other aspects of platform performance. In short, there 
were no overtravel tests to be met nor was any information required 
as to overtravel protective measures. A bid may not be rejected for 
failure to specify some feature not required by the invitation. See 
B-161111, May 26, 1967. In that case we said, inter alia: 

* * * If technical or descriptive data was required for bid evaluation purposes, 


such requirement should have been included in the advertised specifications. 
See FPR 1-2.202-5(d) ; 38 Comp. Gen. 59, 64. 


We therefore hold that the low bid of Hydralifts should not have 
been rejected for the reasons stated in the November 12 report. 

In addition to the foregoing, we note that Southworth included as 
part of its bid a priced quotation form upon which it listed some of 
the salient features of its lift. At the bottom of this form appears the 
following language: 

All negotiations, agreements, and contracts are made contingent upon strikes, 
fires, accidents, transportation delays, government regulations and requirements 
beyond our control. We reserve the right to correct errors in quotations or any 
other pertinent matter. The prices stated herein are based upon seller’s cost 


under existing laws. If such costs are increased by any Federal or State legisla- 
tion, the amount of such increased costs shall be added to the prices stated. 
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It is well-established that “bids so qualified as to render indefinite 
the contract price to be paid are for rejection for uncertainty.” 19 
Comp. Gen. 614, 615 (1939). See, also, Federal Procurement Regula- 
tions, sec. 1-2.404-2(b) (1). The bid under such circumstances con- 
travenes the requirement that firm bids be submitted. See B-164651, 
November 29, 1968. Therefore, Southworth’s bid was clearly non- 
responsive since it did not conform to the invitation for bids as required 
by 41 U.S.C. 253(b). Hence, the contract was improperly awarded 
to that company. 

The delivery of the entire quantity of lifts was specified by South- 
worth as 75 days after date of award and the Certificate of Award 
was dated October 16, 1968. It is therefore apparent that cancellation 
of the contract at this date would not serve any useful purpose insofar 
as the rights of Hydralifts are concerned. However, we strongly 
recommend that the circumstances of this irregular award be reviewed 
so as to preclude a recurrence thereof. 

The documents enclosed with the report are returned as requested. 


[ B-165740 J 


Officers and Employees—Transfers—Relocation Expenses—Lease 
Termination 


An employee who in connection with the transfer of his official duty station ter- 
minates the lease on his apartment at the old duty station at the expiration of his 
lease and is required to pay for painting, cleaning, repair of blinds and stock trans- 
fer is not entitled to reimbursement for these expenses, 5 U.S.C. 5724a only au- 
thorizing reimbursement of those expenses that result from the termination of 
an unexpired lease and not the expenses chargeable at the expiration of a lease. 


Officers and Employees—Transfers—Relocation Expenses—Attor- 
ney Fees 


An employee who incident to the transfer of his official duty station purchases 
a residence at his new duty station and is reimbursed the attorney fees he paid 
for the preparation of notes and trusts, settlement fee, title examination, and 
preparation of an application for title insurance—services authorized by section 
4.2c of the Bureau of the Budget Circular No. A-56—may not also be reimbursed 
the fees paid to a second attorney to prepare the contract and other instruments 
involved in the purchase, checking and examining various documents, and the 
travel expenses incurred by that attorney to be present at settlement, as the fee 
paid for legal representation and advice in connection with a purchase or sale 
of a residence is not reimbursable under section 4, Circular No. A-56. 


To Luella S. Howard, Department of Housing and Urban Develop- 
ment, January 13, 1969: 

We refer to your letter of December 2, 1968, by which you request 
our advance decision whether you may properly certify for payment 
two reclaim travel vouchers of Mr. Roy A. Cuneo to reimburse him the 
cleaning fee he paid in connection with moving out of his apartment in 
New York, New York, and the attorney fee he paid in connection with 
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the purchase of a residence in Reston, Virginia, incident to his transfer 
from New York to Washington, D.C., as an employee of the Depart- 
ment of Housing and Urban Development. 

In connection with the termination of the lease of his apartment in 
New York, Mr. Cuneo was required to pay $237.40 for painting, clean- 
ing, repair of blinds and stock transfer, plus additional charges for 
which reimbursement was not claimed. The charges for painting, re- 
pair of blinds, and transfer of stock were reimbursed to Mr. Cuneo 
but reimbursement of the cleaning charge of $40 was disallowed. The 
terms of the lease, a copy of which is attached to the voucher, do not 
make the payment of any of the charges mentioned contingent upon 
the lessee’s termination of his lease prior to the date on which it ex- 
pired. The lease provides that the lessee shall be liable for such charges 
even if the lease is terminated on the date it expires. Further, the lease 
provides that the lessee is liable for losses incurred by the lessor as a 
result of an early termination. There is no indication in the file that 
Mr. Cuneo was required to._pay any amount as a result of the termina- 
tion of this lease before it expired. Since 5 U.S.C. 5724a authorizes 
reimbursement of expenses resulting from the termination of an unex- 
pired lease but not expenses chargeable at the expiration of a lease, 
Mr. Cuneo is not entitled to reimbursement of the $40 claimed for 
cleaning his New York apartment, and the $197.43 paid him for ex- 
penses incident to vacating that apartment should be recovered. 

In connection with his purchase of a residence in the vicinity of his 
new official station, Mr. Cuneo paid and was reimbursed the charges 
of a firm of attorneys in Fairfax, Virginia, for preparation of notes 
and trusts, attorney’s settlement fee, title examination and preparation 
of an application for title insurance. In addition to those legal fees, 
Mr. Cuneo paid a New York attorney $504 for various services in con- 
nection with the purchase transaction. Reimbursement of that fee 
was disallowed and is the subject of one of the reclaim vouchers 
presented. 

The New York attorney advised Mr. Cuneo that his fee included 
charges for preparation of the contract and other instruments involved 
in the purchase, checking and examining various documents, and travel 
to the Washington area to be present at settlement. It appears that 
for the purpose of consummating the purchase the documentation pre- 
pared by the attorneys in Fairfax would have been sufficient and that 
the additional services rendered by the New York attorney were ob- 
tained by Mr. Cuneo as a matter of prudence. Legal services for which 
reimbursement is authorized are the types of services enumerated in 
section 4.2c of Bureau of the Budget Circular No. A-56 which are 
essential to the sale or purchase transaction. An attorney fee paid by 
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an employee for legal representation and advice in connection with 
the sale or purchase of a residence is not reimbursable under section 
4, Circular No. A-56. See B-161891, August 21, 1967. 

For the reasons stated the vouchers with attachments which are 
returned herewith may not properly be certified for payment. 


[ B-165013 J 


Bids—Two-step Procurement—Discontinued and Contract Nego- 
tiated—Propriety 

The lowest bid submitted under the second-step of a two-step advertised procure- 
ment for an automatic hydraulic radio reporting system to aid in flood prediction 
exceeding allotted funds and no additional funds being obtainable, rejection of 
all bids by the contracting officer who had been delegated the 10 U.S.C. 2305(c) 
authority to cancel an invitation when in the public interest was proper, and the 
issuance of a 5-year lease purchase agreement under existing negotiated open end 
lease contracts was justified on the basis of compliance with the criteria pre- 
scribed in paragraph 1-317 of the Armed Services Procurement Regulation and 
price and technical considerations. Although the 5-year lease period violated sec- 
tions 3732 and 3679, Revised Statutes, because available funds would not cover the 
total rental obligation, this basis of award having been assumed not to be legally 
objectionable, the contract term may be completed. 


Bids—Preparation—Costs—Recovery 


The claim of a low bidder for bid preparation expenses, as well as anticipatory 
profits, because all bids under a two-step advertised procurement had been re- 
jected and a lease-purchase agreement negotiated for a desired automatic hydrau- 
lic radio reporting system may not be allowed as to the preparation costs absent 
proof that the procuring agency fraudulently induced bids with the deliberate 
intention before the bids were invited or received to disregard all bids except 
the one from the company to whom it was intended to award the contract, whether 
it was the lowest responsible bid or not, but even where preparation expenses are 
allowed, anticipatory profits are not recoverable by an unsuccessful bidder. 


To Wismer and Becker Contracting Engineers, January 16, 1969: 


Reference is made to your telegram of August 8, 1968, and subsequent 
correspondence in which you protested against the issuance of a pur- 
chase order for an automatic hydrologic radio reporting system to 
Motorola Communications and Electronics, Inc., Fairlawn, New 
Jersey, under negotiated Air Force lease-maintenance contract No. 34— 
601-23068. You maintain that this requirement should have been 
awarded to you under solicitation No. DACW33-68-B-0021 which 
was issued on July 21, 1967, by the Corps of Engineers, Department 
of the Army, as a two-step formally advertised procurement. 

Under Step One of the above solicitation technical proposals were 
requested for an automatic hydrologic radio reporting system which 
was needed to obtain meteorological and hydrological data from remote 
reporting stations in New England to aid in flood prediction. Four 
technically acceptable proposals were received under Step One, in- 
cluding your proposal and Motorola’s. The companies offering tech- 
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nically acceptable proposals submitted the following Step Two bids 
on February 13, 1968 : 


Spare Parts 


(Item 7) 
Total (Option of the 
(Items 1-6.1) Government) 
Wismer & Becker $586, 707. 00 $25, 416. 0C 
Motorola Communications 
& Electronics, Inc. 740, 008. 00 100, 00 
GCA Corporation 1, 447, 446. 82 56, 419. 00 


Since the lowest bid submitted exceeded the amount of funds allotted 
for the procurement by over $130,000, and no additional funds could 
be obtained, the Department rejected all bids. Because installation of 
the system prior to the 1969 flood season was considered urgent, the 
Department determined it would be in the Government’s interest to 
obtain the system on a rental basis with purchase and recapture pro- 
visions. The rationale for making this determination and utilizing the 
Air Force contract, cited above, to consummate the lease was reported 
to our Office by the Department as follows: 


3. Use of Existing Air Force Lease Contract 





a. Installation of a hydrologic network prior to the 1969 flood season was 
still considered of utmost importance. Plans to obtain the system by formal ad- 
vertising had been frustrated first by the delay caused by the freeze on all ex- 
penditures and then by the receipt of bids greatly in excess of available funds. 

b. Other possible means of obtaining the needed system were explored and it 
became evident that a lease agreement with recapture provisions and option to 
purchase would present several advantages to the Government. A lease agreement, 
although more costly overall, would permit the Government to obtain and operate 
the system by the established target date, and thereby to improve flood protective 
efforts in the river basins of New England during the next and ensuing years. 
Available funds would cover the installation costs and rental for several years. 
Funds for subsequent yearly rental costs could be anticipated from later year 
appropriations. Further, a lease agreement would permit the Government protec- 
tion against obsolescence of equipment and provide proper maintenance of com- 
plicated technical equipment; past experience by this office in the maintenance 
of electronic equipment emphasized the essentiality of proper skill and updated 
“know-how.” 

c. Formal advertising for rental of the system could not be accomplished in 
time to meet the established target date. Neither could a complete lease agree- 
ment be prepared and negotiated within the time remaining before the 1969 
flood season. Sole source negotiation of a new contract with Wismer and Becker 
was not considered justified, and in any event there were serious doubts that 
this firm was prepared and equipped to furnish the system on a rental basis by 
the target date. This firm would have had to procure most of the equipment and 
materials, and replacement parts would be difficult to obtain. 

da. This office was aware of the existence of already negotiated open-end lease 
contracts between certain manufacturers and the Government, through the De- 
partment of the Air Force, whereby the contractor furnishes rental and main- 
tenance of commercial, nontactical two-way communications systems. Such con- 
tracts have been entered into with Motorola, RCA, and G.E. These contracts 
have been used extensively by ‘the Air Force and by other Divisions of the 
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Corps of Engineers. Perusal of these contracts disclosed a ready tool and method 
through which the urgently needed hydrologic network could be obtained by 
the established target date. 

e. Of the existing lease contracts with the Air Force, that with Motorola more 
nearly met the requirements of this office in that it included telemetering systems, 
whereas the others did not. Wismer and Becker, which firm submitted the low 
bid under the formal advertising procedure, was advised that we now felt com- 
pelled to enter into a lease agreement under one of the open-end lease contracts 
in order to have the system installed before the 1969 flood season. This firm then 
requested that it be permitted to join with RCA to submit a proposal under the 
RCA open-end lease contract. Such a proposal was entertained but for reasons 
discussed elsewhere the Motorola proposal was accepted as the lowest price and 
in the interests of the Government, all factors considered. Accordingly, on 29 May 
1968 two delivery orders were placed against the Air Force lease contract with 
Motorola, as follows: 

(1) D.O. No. DACW33-68-F-0338 covering design, installation and direct 
purchases in the amount of $161,073.75. 
(2) D.O. No. DACW83-68-F-0339 providing for a monthly rental of 
$12,189.43 for a period of 60 months. 
Delivery of both orders will be made on or before 31 March 1969, thereby pro- 
viding readiness for the 1969 flood season. 

f. If no equipment is previously recaptured, the total cost in five years will 
be $895,899.75. (The monthly rental has been increased in a small amount by a 
modification to the rental delivery order.) As compared to the $586,707.00 price 
bid by Wismer and Becker, this is admittedly higher. However, the Wismer 
and Becker bid included maintenance for only one year. In addition, there was 
the obsolescence factor to consider. After completion and acceptance of the 
Wismer and Becker system, the Government would have been required to pur- 
chase and install any additional equipment deemed necessary as well as to 
enter into separate maintenance contracts. The following is a breakdown of 
the total cost under the Motorola lease agreement if purchased in five years: 


First Cost (Direct purchase items, installation and system design) $161, 073. 75 
Agreed value (of rented system exclusive of First Cost defined 


above) 473, 532. 00 

5 yr. Maintenance 115, 260. 00 
Carrying Charge 146, 034. 00 
Total $895, 899. 75 


You have raised several objections to this award which are sum- 
marized as follows: (1) award should have been made to your company 
as it submitted the lowest, responsive bid under the canceled invita- 
tion; (2) the decision to lease the requirement under the Air Force 


contract rather than purchase the system was improper; and (3) the 
Corps of Engineers advised you that no funds were available to obtain 


the requirement even on a lease-purchase basis. Additionally, you have 
requested our Office to authorize payment of expenses incurred in the 
preparation of your bid and the profit your company would have 
earned had you performed the contract, in the event we deny your 
protest. 

Under the authority of 10 U.S.C. 2305(c), all bids may be rejected 
if the head of the agency determines that rejection is in the public 
interest, and under 10 U.S.C. 2311 the authority to make such a de- 
termination may be delegated to any other officer or official of that 
agency. Pursuant to the foregoing, the provisions of Armed Services 


Procurement Regulation (ASPR) 2~404.1(b) (viii) have delegated to 
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the contracting officer the authority to cancel an invitation where such 
action is determined to be in the best interest of the Government. In 
the instant case it would appear not only that the interest of the 
Government required cancellation of the subject IF B, but also that the 
contracting officer would have exceeded his authority if he had ac- 
cepted your bid, since insufficient funds were available to purchase the 
system on the basis of your bid price. B-158991, July 12, 1966. It 
should be pointed out, moreover, that the courts have held that a 
request for bids by the Government does not import any obligation 
to accept any of the offers received, including the lowest responsive 
bid. O’Brien v. Carney, 6 F. Supp. 761. Under these circumstances we 
cannot consider the decision to cancel the subject IF B as improper. 

Concerning the Department’s subsequent decision to lease rather 
than purchase the system, we note that you also requested and were 
permitted to submit a lease purchase proposal for the system under 
a similar lease-maintenance contract which the Air Force had negoti- 
ated with the Radio Corporation of America, and made no complaint 
or charge of impropriety with respect to that method of procedure until 
an award was made to Motorola. Delay in submitting a protest under 
these circumstances raises doubt as to whether you considered you had 
a valid basis for protesting. 

Be that as it may, ASPR 1-317 provides that this determination is 
to be made on a case-by-case basis, including consideration of the 
following criteria : 

(i) the Government requirement is of short duration, and purchase would 
be costlier than rental (generally, long-term rentals should be avoided in the 
absence of compelling circumstances) ; 

(ii) the probability that the equipment will become obsolete and that replace- 
ment within a short period will be necessary 

(iii) the equipment is special or lactetohl. and the lessor will provide the 
equipment, as well as maintenance and repair services, at a lower cost than 
would otherwise be available to the Government. 

Even though the rental period involved here constitutes a long term 
rental and has to be justified by a showing of compelling circum- 
stances, the Department advised us in its report, quoted in part above, 
that it considered the installation of the system prior to the spring of 
1969 to be of critical importance to the effectuation of flood-loss sav- 
ings expected to accrue from the system’s operation. The Department 
determined that only a lease arrangement would permit installation 
by the target date with the amount of funds then available. It has also 
stressed the need for owner-maintenance of the sophisticated electronic 
equipment involved in this system which is cited in ASPR 1-317(c), 
and protection against obsolescence of equipment stipulated in ASPR 
1-317(b). 
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We cannot consider the Department’s decision to rent rather than 
purchase the system as unjustified by the reasons set forth above. 
However, with regard to the 5-year period of the lease we are today 
advising the Secretary of the Army that we consider the agreement to 
be in violation of sections 3732 and 3679, Revised Statutes (41 U.S.C. 
11; 31 ¢d. 665(a)), since it does not appear that sufficient funds were 
available at the time the contract was consummated to cover the total 
rental obligation of the lease. Since award on this basis was made 
under the impression that it was not legally objectionable our Office 
will interpose no objection to completion of the contract term. 42 
Comp. Gen. 81. 

Concerning whether the award to Motorola will be more costly than 
an award to RCA on a comparable basis, the Department has furnished 
us with a cost comparison of the proposals received from the Motorola 
Corporation and RCA for the required system as follows: 


Motorola RCA 
First Cost $161, 074.00 $128, 275. 00* 
Agreed Value 473, 532.00 502, 788. 00* 
5 Year Maintenance 115, 260.00 168, 000. 00* 
Carrying Charge 146, 034.00 154,212.00 (recapture 
charge included) 
60 Month Rental Cost 895,900.00 953, 275. 00 


(accumulated total) 


*Price adjustment made to enable evaluation on technically equal 
basis. 

Additional factors considered by the Department in evaluating the 
proposals are listed as follows: 


As previously indicated, review of the existing lease agreements with the Air 
Force disclosed that the Motorola agreement met the needs of this office better 
than those of RCA or G.E. in that it included telemetering systems, whereas the 
others did not. However, Wismer and Becker was permitted to join with RCA in 
offering a proposal under the RCA lease agreement. Analysis of this proposal and 
that made by the Motorola firm resulted in the determination that the Motorola 
proposal was more advantageous to the Government. Extensive negotiations 
would be required with RCA to price the telemetering systems whereas such 
negotiation had already been accomplished by the Air Force under the Motorola 
open-end contract. The maintenance cost over the five-year period was the major 
item of high cost in the RCA proposal, probably due to the fact that RCA does 
not have as many distributing and repair agencies in the New England area as 
Motorola, thereby incurring more travel time and expense. RCA would also have 
to hire, train and sustain new people since it has performed no similar logic 
design and assembly before. Nor would it perform the logic work under the open- 
end lease contract if given the award. This work would be sublet to others. 
Motorola already has the local service organization that would be required to 
maintain the system for the five-year term of the contract. Other factors which 
influenced the decision to obtain the Motorola system are as follows: 

a. Motorola demonstrated more experience in telemetry systems than Wismer 
& Becker and RCA, having completed several systems. It installed the Hydromet 
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system for the Water Resources Board in California about two years ago and 
is presently extending same to include several more remote stations. It also fabri- 
eated and installed a Hydromet system for the Corps of Engineers and the 
Weather Bureau in Fairbanks, Alaska. This system was completed in April 1968. 
It also has a contract for a system to be installed in Arizona for the Corps of 
Engineers. Our system would be a first for RCA, although Wismer & Becker 
have completed some smaller systems on their own. 

b. Motorola will manufacture and assemble all components and be responsible 
for the entire system. The radio equipment for the remote station is a modified 
rigidized industrial type. The sets have been modified to provide low standby 
battery drain and constant level output required for telemetry. The logic equip- 
ment, comprising primarily integrated circuits, is a thoroughly developed product 
of Motorola which has been environmentally tested in the laboratory and in 
actual field installations. The integrated circuits produced by Motorola are 
manufactured under rigid military standards. While RCA has agreed to be re- 
sponsible for their proposed system, there would in fact have been several in- 
dividual responsibilities: RCA would manufacture the RF equipment; Moore 
Association would manufacture the logic equipment ; Wismer and Becker would 
assemble the system. Coordination for the divided responsibilities would have 
been accomplished by RCA, but assurance of satisfactory results would have 
been diluted. 

¢. The Motorola proposal was much more complete and detailed and provided 
a far better basis for analysis. 

d. Service and maintenance will be more rapid and more skilled with the 
Motorola organization, since it is a parent company operating and trained and, 
as previously indicated, it has many distributing and repair agencies in the New 
England area. RCA service is provided by a separate organization that would 
have to be trained by both RCA (manufacturing) and Wismer and Becker. 

e. Parts and components will always be available from Motorola because of the 
continuing and diversified requirements being met under the Air Force contract, 
whereas RCA and Wismer and Becker would have difficulties in furnishing re- 
placement parts due to the fact that the Corps of Engineers system would be a 
one-time contract for that combine. 


Considering the price and technical considerations, related above, we 
cannot consider the selection of Motorola’s proposal as lacking sub- 
stantial justification. 

Concerning your allegation that you were advised by representatives 
of the Corps of Engineers that no funds were available to construct 
this project even on a lease-purchase basis, the contracting officer has 
advised us that neither he nor members of his staff ever furnished such 
advice. In disputes of this nature, it is the long-established rule of our 
Office to accept the facts as established by the administrative records, 
unless there is sufficient clear and convincing evidence to refute the 
presumption of such records. 37 Comp. Gen. 568. We do not find such 
evidence in the present record. 

You have also requested that we authorize the Corps of Engineers 
to reimburse your company for the expenses incurred in preparing your 
bid and the profit it would have earned, if it had secured the contract, 
apparently on the theory set forth by the Court of Claims in Heyer 
Products Company v. United States, 135 Ct. Cl. 63, 140 F. Supp. 409. 
In that case the court held that a company might recover the costs it 
expended in preparing its bid if it could show that the procuring agency 
fraudulently induced bids, with the deliberate intention, before the bids 
were invited or later received, to disregard them all except the one from 
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the company to whom it was intended to award the contract, whether 
it was the lowest responsible bidder or not. The Court expressly rejected 
the claim that an unsuccessful bidder could also recover its anticipated 
profits, even if such proof was adduced. Based on the present record we 
cannot find that you have sustained the burden of proof set forth by 
the court for the recovery of your bid preparation expenses. 

For the reasons set forth above your protest must be denied. 


[ A-80185 J 


Social Security—Public Assistance—Federal Participation—Retro- 
active Payments by States, Etc. 


The fact that a State or local welfare agency in the administration of the public 
assistance programs in which the Government participates under the authority 
of several titles of the Social Security Act, determines the eligibility of an appli- 
cant for assistance and certifies subsistence payments subsequent to the month 
of application for assistance, and the first assistance payment made to an eligible 
applicant includes the period beginning with the date of application does not 
preclude Federal financial participation for the period prior to the month in 
which the first payment was made to an eligible individual, entitlement upon 
certification of eligibility to public assistance beginning with the date of appli- 
cation and not when the responsible administrative agency makes its determina- 
tion, 16 Comp. Gen. 314, modified. 

To the Secretary of Health, Education, and Welfare, January 17, 


1969: 


In your letter of December 24, 1968, you outline a proposal, under 
State public assistance programs—Titles I, IV (part A), X, XIV, 
and XVI of the Social Security Act—for authorizing Federal] finan- 
cial participation in subsistence payments made to eligible individuals 
for periods beginning with the date of their applications. Basically, you 
propose that where an individual or family applies for financial assist- 
ance, and is eligible, and the State or local welfare agency makes its 
determination of eligibility and certifies the case for payment in a sub- 
sequent month but makes payment for the period beginning with the 
date of application, Federal matching would be available with respect 
to such payments. 

In our decision of September 26, 1936, published at 16 Comp. Gen. 
314, we considered the question of Federal participation in State pay- 
ments of old age assistance where because of administrative necessities 
payments made in one month might have related to eligibility for 
another month. After reviewing the pertinent statutory language we 
concluded that it was appropriate to apply the statutory formula limi- 
tations and to calculate Federal participation on the basis of the months 
for which State payments were made as distinguished from the months 
in which such payments were made. 
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In stating this conclusion, however, we added the proviso: 


* * * that in no case shall payments by the State for any period prior to the 
month in which the first payment was made by the State to the individual be 
considered. 16 Comp. Gen. 314-316. 

Because your proposal to provide Federal participation in State 
subsistence payments to individuals from date of their applications 
would obviously contravene the prohibition in the quoted proviso 
where the first payment is more than a month later than an applica- 
tion, you request that we concur in your view that whatever may have 
been the reason for adding the proviso in 1936 it is no longer appro- 
priate to current circumstances. 

You state that the 1936 decision was issued against a background 
of the beginning of the public assistance programs under the original 
Social Security Act of 1935 when States were in the process of de- 
veloping the necessary administrative machinery and there were 
extended delays in some instances in acting on applications; that we 
then. were being asked, in effect, whether Federal sharing would be 
available where a State proposed to make payments to its entire case- 
load for a back period of several months before the program was effec- 
tively operational; and that in context, the decision of September 26, 
1936, applied to a much different situation than exists today. 

In support of the proposition that the prohibition in question 
should be removed you present essentially four arguments: 

1. The pertinent sections of the Social Security Act—3(a), 403(a), 
1003(a), 1403(a), and 1603(a) (42 U.S.C. 303(a), 603(a), 1203(a), 
1353 (a), 1383(a))—provide for Federal payments to each State for 
each quarter on the basis of expenditures during such quarter, not 
counting so much of any expenditure with respect to any month as 
exceeds stated dollar ceilings multiplied by the number of recipients 
of aid for such month. Thus, under the statute, Federal sharing is 
available if payments are made for an earlier month. 

2. Contrary to the situation which existed in 1936 when many State 
programs were in the process of initial development with large back- 
logs of applications, there now exist long established State programs 
under which individual applications are handled within a short time 
limit, as they come in. In line with the Social Security Amendments 
of 1950 which added a requirement in the several public assistance 
titles that State plans must provide that assistance shall be furnished 
with reasonable promptness to all eligible individuals, the Handbook of 
Public Assistance Administration IV-2200(b) (3), currently specifies 
that : 


Prompt action will be taken on each application, within reasonable State- 
established time standards (which, effective July 1, 1968, will not exceed 30 
days in AFDC, OAA, and AB, dnd as to aged and blind in AABD, and 60 days 
in APTD and as to disabled in AABD). 
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See section 2(a)(8) of the Social Security Act, as amended, 42 
U.S.C. 302(a) (8), and parallel provisions in other titles. 

In this connection you assert that the existing rule operates to 
discourage States from meeting an applicant’s need as of the time of 
his application, since if the first payment to him is not to be made 
until after the month in which he applied any payment for a period 
prior to the month of first payment would have to be made without 
Federal participation. Consequently, most States do not make such 
payments. 

From this you conclude that : 

States which do not make retroactive payments have a financial disincentive to 
speed up the determination of eligibility; delay postpones payment and saves 
money. Given this disincentive, perhaps the only effective protection against 
delay would be a Federal requirement that States must pay assistance to 
eligible individuals for the period back to the date of application, or at least for 
the period back to 30 days after the date of application. Such a requirement is 
not realistically possible, however, under a Federal rule that denies Federal 
sharing for periods prior to the time of the first payment. This rule, then, works 
in practice to defeat the objective of the 1950 amendment requiring prompt action 
on applications. 

3. Under principles of equity an eligible individual should haye his 
needs met from the date of his application. It is not consistent with 
principles of equal protection underlying State public assistance pro- 
grams, if two eligible individuals with equal need for assistance apply 
on the same date and receive different amounts because a determination 
is made with respect to one in the month his application was filed but 
with respect to the other in the next month. The speed of the admin- 
istrative process does not appear to be a reasonable basis for dis- 
tinguishing between the two. 

4. In Ewing v. Gardner, 185 F. 2d 781 (1950), the court held that 
an individual is entitled to social security benefits when he meets the 
statutory conditions and has filed an application for benefits. Since, 
his entitlement begins when the specified conditions exist and not 
when the administrative agency makes its determination that they, in 
fact, exist, payments back to the date of application are required. 

While there is no comparable decision dealing explicitly with the 
public assistance programs, you urge that it seems but a matter of time 
before there will be such a decision, and that there can be little doubt 
about the outcome. You further state that with the courts requiring 
the States to make payments for the period beginning with the 
date of application, it would be anomalous if Federal financial par- 
ticipation were not available. 

In summarizing your views you state that : 

Federal recognition of initial State payments to eligible individuals covering 
the period to application is supported by the language of the Social Security Act. 


by program needs, by constitutional principles of due process and equal pro- 
tection, and by elementary notions of fairness to the program beneficiaries. 





480 DECISIONS OF THE COMPTROLLER GENERAL [48 


Federal financial participation in such payments should be available without 
technical limitations, This policy will not affect Federal sharing in the large 
proportion of eligible cases which are paid in the month of application.. Where 
the proposed policy is called into play, ordinarily only a month, or in disability 
cases perhaps two months, of retrospective payments will be involved. In the 
relatively few cases where there is a longer delay, it is all the more important 
that full Federal participation be available in payments back to the date of 
application. Only thus will the claimant’s rights be vindicated, and only thus will 
the States be encouraged to comply with the mandate of the Social Security Act 
to make payments promptly to all eligible individuals. 

The questioned proviso in our 1936 decision was added pursuant to 
a conception of old-age assistance under the Social Security Act as be- 
ing generally to aid those States which make regular monthly grants 
to aged needy individuals, rather than to States which might delay 
payments for long periods. It hardly seemed consistent with the pur- 
poses of the act to allow Federal participation, particularly in the early 
start-up years of the various State programs, in payments to individu- 
als for what might turn out to be long periods prior to the first State 
payment on their behalf. 

However, we must concede that there is nothing-in the statutory 
language considered by us in 1936 or in the language pertaining to the 
various other programs involved which precludes the approach you 
propose taking. While the wording in sections 3(a), 403(a), 1003(a), 
1403(a), and 1603(a) of the act, contain slight variations, we concur 
in your view that no particular significance in terms of the issue herein 
considered attaches thereto. 

Therefore, in light of the considerations set forth in your letter, 
especially those which relate to requirements for prompt determina- 
tions of eligibility thereby avoiding unduly long periods between re- 
ceipt of an individual’s application and first payment to him, we raise 
no objection to your proposal to authorize Federal financial participa- 
tion in subsistence payments for periods beginning with the date appli- 
cations are received from eligible individuals, 

Our decision of September 26, 1936, published at 16 Comp. Gen. 314, 
is modified accordingly. 


[ B-154522 9 


Military Personnel—Dislocation Allowance—Members Without 
Dependents—Quarters Not Assigned 


The dislocation allowance authorized by Public Law 90-207 (37 U.S.C, 407(a) ) 
for members without dependents who upon permanent change of station are 
not assigned Government quarters is not payable to either of the two crews of 
a nuclear-powered submarine—the permanent station of both crews—as the 
on-duty crew is furnished quarters aboard the submarine and the off-crew ashore 
for training and rehabilitation is considered to be at a temporary duty station. 
whether or not the submarine is at home port. Therefore, members who incident 
to transfer aboard a submarine report to temporary station locations ashore 
where they do not perform bdsic duty assignments are not entitled to a dis- 
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location allowance, nor is the allowance payable to members reporting aboard 
the submarine when first relieved with the on-ship crew for training and 
rehabilitation. 

Quarters—Failure to Furnish—Military Personnel Without 
Dependents—Dislocation Allowance 


Although a member of the uniformed services without dependents who upon 
reporting to a submarine under permanent change-of-station orders is assigned 
quarters on board the submarine is not entitled to the dislocation allowance 
authorized in 37 U.S.C. 407(a) for members without dependents who upon perma- 
nent change of station are not assigned Government quarters, he would be 
entitled to the allowance if he reports to a nuclear-powered submarine that is 
undergoing overhaul or repair at its home port or home yard and quarters aboard 
the submarine are uninhabitable, the member is not assigned quarters ashore, 
and lodging accommodations pursuant to 10 U.S.C. 7572(a) are not furnished 
to the member. 


To the Secretary of the Navy, January 17, 1969: 


Reference is made to letter dated October 1, 1968, from the Assistant 
Secretary of the Navy, requesting a decision whether members without 
dependents are entitled to a dislocation allowance incident to a perma- 
nent change of station to a two-crew nuclear-powered submarine 
under the circumstances disclosed. The request for decision has been 
designated PDTATAC Control No. 68-36, by the Per Diem, Travel 
and Transportation Allowance Committee. 

The Assistant Secretary refers to Public Law 90-207, dated Decem- 
ber 16, 1967, 81 Stat. 649, section 1(4) of which restated section 407 (a) 
of Title 37, United States Code, effective October 1, 1967, to provide 
authority for payment of a dislocation allowance to members without 
dependents who are transferred to a permanent station where they are 
not assigned to quarters of the United States. He states that, 
generally, members without dependents assigned to ships, including 
submarines, are provided quarters on board ship and are therefore 
not entitled to a dislocation allowance. However, he says that in the 
case of nuclear-powered submarines there are two complete crews, one 
of which is one duty aboard the submarine and the other is ashore, 
usually, at the home port, for training and rehabilitation. 

The Assistant Secretary states further that, since there are quarters 
aboard the submarine for only one crew at a time, a question arises 
as to whether a member without dependents is entitled to a dislocation 
allowance when he reports to the off-ship crew of a nuclear-powered 
submarine under permanent change-of-station orders, adequate Gov- 
ernment quarters are not available for assignment to him at the home 
port and he occupies private off-station quarters. Likewise, he says 
there is a question whether, in the same circumstances, a member is 
entitled to a dislocation allowance when the home port of the sub- 
marine is changed and he is part of the off-ship crew on arrival at the 
new home port. 
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The Assistant Secretary expresses the view that members without 
dependents assigned to the off-ship crew should receive dislocation 
allowante in these circumstances, but recognizes that in our decisions 
of August 27, 1964, 44 Comp. Gen. 105, and April 4, 1968, 47 Comp. 
Gen. 527, involving entitlement to basic allowance for quarters, we 
considered the duty of such members ashore as duty at a temporary 
duty station. 

The Assistant Secretary also says that it would appear proper that 
a member without dependents who reports to the on-ship crew incident 
to permanent change-of-station orders should also be entitled to a dis- 
location allowance when this crew is first relieved after his arrival and 
goes on training and rehabilitation ashore, if adequate Government 
quarters are not available for assignment to the member at that time 
and he occupies private off-station quarters. 

In a related question, the Assistant Secretary indicates that an officer 
without dependents is entitled to reimbursement for private quarters 
personally procured on a not-to-exceed-his-rate-of-basic-allowance 
basis, under the provisions of 10 U.S.C, 7572, in instances when a 
nuclear-powered submarine is undergoing overhaul at its home yard 
or home port, where quarters aboard are uninhabitable, no adequate 
Government quarters are available ashore and the officer establishes 
private off-station quarters. He asks whether such officer is also entitled 
to a dislocation allowance when he reports to that submarine under 
permanent change-of-station orders. 

If we determine that under the present provisions of the Joint 
Travel Regulations there is no entitlement to a dislocation allowance 
in the cases presented, the Assistant Secretary also asks whether an 
appropriate revision to those regulations to provide entitlement would 
be legally proper under the authority contained in 37 U.S.C. 411(d). 
He suggests a revision in paragraph M1150-10, Joint Travel Regula- 
tions, as a possibility. 

Section 407(a), Title 37, United States Code, provides in pertinent 
part that under regulations prescribed by the Secretary concerned, a 
member of a uniformed service without dependents, who is transferred 
to a permanent station where he is not assigned to quarters of the 
United States, is entitled to a dislocation allowance equal to the basic 
allowance for quarters for one month as provided for a member of his 
pay grade and dependency status. It provides further that for the pur- 
poses of that subsection, a member whose dependents may not make an 
authorized move in connection with a change of permanent station is 
considered a member without dependents. 

Section 411(d) of Title 37, United States Code, provides in pertinent 
part that for the administration of specified sections of that title, in- 
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cluding section 407, the Secretary concerned shall define the words 
“permanent station.” The definition, it provides, shall include a shore 
station or the home yard or home port of a vessel to which a member 
of a uniformed service who is entitled to basic pay may be ordered. It 
provides further that an authorized change in the home yard or home 
port of such a vessel is a change of permanent station. 

Section 7572(a), Title 10, United States Code, provides that for 
members listed therein who are on sea duty and are deprived of their 
quarters on board ship because of repairs or other conditions that make 
their quarters uninhabitable, if public quarters are not available, the 
Secretary of the Navy may provide lodging accommodations for such 
members. Such lodging accommodations may not be occupied by the 
member’s dependents. Subsection (b) thereof provides that under 
regulations prescribed by the Secretary, any officer on sea duty who is 
deprived of his quarters on board ship for reasons stated in subsection 
(a), and who is not entitled to basic allowance for quarters, may be 
reimbursed for expenses incurred in obtaining quarters, in an amount 
not more than the basic allowance for quarters of an officer of his grade, 
if it is impractical to furnish accommodations under subsection (a). 

Paragraph M1150-10, Joint Travel Regulations, promulgated pur- 
suant to section 411(d) of Title 37, United States Code, defines a 
permanent station, in pertinent part, as the post of duty or official 
station (including a home port or home yard of a vessel or of a ship 
based staff insofar as transportation of dependents and household 
zoods is concerned ) to which a member is assigned or attached for duty 
other than “temporary duty” or “temporary additional duty.” 

Paragraph M9003 of the regulations provides that with certain ex- 
ceptions not pertinent here, a dislocation allowance is payable to a 
member with dependents whenever dependents relocate their house- 
hold in connection with a permanent change of station or whenever a 
member without dependents is transferred to a permanent duty station 
where he is not assigned to Government quarters. 

The legislative history of section 1(4), Public Law 90-207, indicates 
that the intent in enacting that legislation was to authorize a disloca- 
tion allowance to a member without dependents because he incurs the 
same general type of additional expenses when he is not furnished Gov- 
ernment quarters at the new station as does a member with dependents. 
While, however, section 407(a)(1) of Title 37, United States Code, 
provides for payment of dislocation allowance to a member with de- 
pendents when his dependents make an authorized move in connection 
with his change of station, whether Government quarters are or are 
not assigned to that member at his new station, section 407(a) (3) 
provides for payment of such allowance to a member without depend- 
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ents, upon Ais transfer to a permanent station and then only when he 
is not assigned to quarters of the United States. 

With respect to a member assigned to a vessel, the definition of 
“permanent station” contained in paragraph M1150-10, Joint Travel 
Regulations, insofar as transportation of dependents and household 
goods is concerned, includes the home port or home yard of that vessel. 
But as far as the member himself is concerned, the vessel is the perma- 
nent station or post of duty and, in the case of a member without de- 
pendents, his entitlement to a dislocation allowance is for determina- 
tion on that basis. 

It long has been established that in instances where the vessel itself 
is the permanent station of a member assigned to duty aboard that 
vessel, which includes a submarine, a member without dependents as- 
signed to duty aboard that vessel is not entitled to an allowance for 
quarters, since adequate quarters are available on board that vessel. 
35 Comp. Gen. 10; 42 td. 65 and 44 id. 105. In the case of a nuclear- 
powered submarine, it has been held that the submarine itself is the 
duty station of both crews assigned to that submarine. 46 Comp. Gen. 
161; 47 id: 527. Compare B-159688, September 15, 1966. During periods 
members of the off-ship crew of a nuclear-powered: submarine are tem- 
porarily ashore for more than 15 days for training and rehabilitation, 
they are no longer at their permanent station, the submarine to which 
attached, but are on temporary assignment away from such station, 
whether at the home port or some other shore station. 

A member without dependents, upon being transferred by perma- 
nent change-of-station orders to the off-ship crew of a nuclear-powered 
submarine, would be required to report at a temporary duty location 
ashore and not at his permanent station. Upon finally reporting on 
board the submarine, his permanent duty station, adequate quarters 
would normally be available for assignment to him. 

Accordingly, the member would not be entitled to a dislocation 
allowance upon reporting to his temporary station, even though no 
adequate quarters were available for assignment to him at that tem- 
porary station. Nor would a member be entitled to such allowance upon 
reporting to the off-ship crew that has moved to a new port incident to 
a change of home port of that submarine, since his duty station is the 
submarine, not the home port. For the same reason, a member who 
reports for duty on board a nuclear-powered submarine as a member of 
the on-ship crew, having reported to his permanent duty station and 
been assigned to quarters, would not be entitled to a dislocation allow- 
ance when later relieved with that crew for training and rehabilita- 
tion at a temporary duty station ashore under conditions which 
require him to occupy private quarters. 
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As indicated above, normally an officer without dependents, upon re- 
porting to a submarine under permanent change-of-station orders 
would not be entitled to a dislocation allowance, since he would be 
assigned to quarters on board that vessel. However, if that officer 
reports to a nuclear-powered submarine at the time it is undergoing 
overhaul or repair at its home port or home yard at which time the 
quarters aboard that vessel have been made uninhabitable for assign- 
ment to him, if there are no adequate quarters available for assignment 
to him ashore and no lodging accommodations are furnished him 
under the provisions of section 7572 (a) of Title 10, United States Code, 
we are of the opinion that the officer would be entitled to a dislocation 
allowance. Compare 35 Comp. Gen. 10 and 44 Comp. Gen. 105-109, 
answer to question 2. 

Section 411(d) of Title 37, United States Code, authorizes the Secre- 
taries concerned to define the words “permanent station” in connection 
with the administration of the several sections listed in subsection (a) 
of that section, pertaining to travel and transportation allowances. 
Accordingly, except as may otherwise be authorized by statute, admin- 
istrative regulations issued under that subsection must be applied 
within the limitations prescribed in the sections referred to in subsec- 
tion (a). 44 Comp. Gen. 670-673. The words “permanent station” as 
defined in paragraph M1150-10, Joint Travel Regulations, pertaining 
to a member’s entitlement in his own right as distinguished from his 
entitlement on account of transportation of dependents and household 
goods, is the place where his basic duty assignment is to be performed 
and the place to which he must proceed or return upon completion of 
temporary assignments or other absences from his normal duties. 38 
Comp. Gen. 853 ; 41 id. 726 ; 44 id. 670. 

The place where a member performs his basic duty when assigned 
to a nuclear-powered submarine, is the submarine itself. The shore 
assignments are for the purpose of training and rehabilitation. It is 
our view therefore that there is no legal basis for a change in the 
applicable regulations, including paragraph M1150-10, Joint Travel 
Regulations, so as to provide for payment of dislocation allowances to 
members without dependents upon reporting, incident to permanent 
change-of-station assignments to nuclear-powered submarines, to tem- 


porary locations ashore where they would not be performing their 
basic duty assignments. 


Your questions are answered accordingly. 


369-587 O - 70 - 33 
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[ B-165779 J 


Agriculture Department—Employees—Transfers—Leave Accruals 


An employee transferring without a break in service whether between Federal 
service employment in the United States Department of Agriculture and Agri- 
cultural Stabilization and Conservation Service county committee employment 
or from county committee employment to the Department’s Federal service may 
transfer his annual and sick leave accruals to the new position, Public Law 90— 
367, approved June 20, 1968, permitting the reciprocal transfer of leave between 
the county committee and departmental services. 


Agriculture Department—Employees—County Committee Person- 
nel—Transfers 


An Agricultural Stabilization and Conservation Service county committee em- 
ployee moving to a United States Department of Agriculture Federal service 
position, upon subsequent transfer to other Federal employment may transfer his 
annual and sick leave accruals, including the leave earned in a county committee 
office. The leave accruals transferred from the county committee service to the 
Department’s Federal service under the authority of Public Law 90-367, approved 
June 29, 1968, may be treated as earned in Federal employment for transfer 
purposes to other Federal employment. 


To the Secretary of Agriculture, January 21, 1969: 


The letter of December 9, 1968, from your Assistant Secretary for 
Administration requests our decision on two questions concerning 
leave benefits of employees transferring between employment with 
ASC county committees and Federal employment with the Depart- 
ment of Agriculture and vice versa under the provisions of Public Law 
90-367. The questions presented with the administrative discussion 
of the problems involved read as follows: 


1. Does sick and annual leave transfer with a USDA Federal employee when he 
moves without a break in service to Agricultural Stabilization and Conservation 
Service county employment? 

The legislative history of PL 90-367 clearly reflects congressional intent to 
correct inequities relating to the movement of ASCS county employees to USDA 
Federal positions. Even though this intent is directed towards movement in 
only one direction, there is nothing to indicate that Congress intended to bar the 
movement of leave for USDA employees moving to ASCS county positions. The 
law provides that transfer of leave between leave systems provided by section 
6808 of Title 5, U.S.C. shall apply to the leave system established for these em- 
ployees. Since the provisions of section 6808 permit transfer of leave in both 
directions, this would indicate that Congress intended a reciprocal system of 
transfers. Furthermore, to restrict leave transfer only from the ASCS county leave 
system would create hardships and inequities not intended by the Congress, for 
example: An ASCS county employee who moves without a break in service to a 
USDA leave-earning position would transfer his sick and annual leave. In some 
such cases the employee, because of personal or official reasons, finds it necessary 
after a short period of time to return to ASOCS county employment. In such 
an event, the employee would suffer a severe penalty if he was unable to transfer 
his sick and annual leave balances back with him to his county employment. 

2. If an ASCS county employee moves to a USDA Federal position and sub- 
sequently transfers to another department, may sick and annual leave be trans- 
ferred as a result of the subsequent transfer? 

It is our belief that the sick and annual leave transferred with an employee 
moving from an ASOS county office to a USDA Federal position becomes Federal 
employee. leave for all purposes. Thus, upon subsequent transfer, the employee 
will transfer with him all leave accruals including leave which may have been 
earned in a county office. If the leave earned during county office employment 
cannot be transferred with the employee, it would create hardships and inequities 
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previously stated and place an unusual administrative problem upon this Depart- 
ment. It would be necessary to maintain dual leave accounts so long as the 
county leave earnings remained to the credit of the employee. In the case of sick 
leave, this situation could continue for many years. The confusion and additional 
work related to maintaining dual leave records was not, in our opinion, intended 
by Congress by the enactment of PL 90-367. 


Section 2(a) of Public Law 90-367, approved June 29, 1968, amended 
subchapter I of chapter 63 of Title 5, United States Code, by adding 
the following new section : 


§ 6312. Accrual and accumulation for former ASCS county office employees 

Service rendered as an employee of a county committee established pursuant 
to section 8(b) of the Soil Conservation and Domestic Allotment Act (16 U.S.C. 
590h(b)), or of a committee or an association of producers described in section 
10(b) of the Agricultural Adjustment Act of May 12, 1933 (48 Stat. 37), shall 
ve included in determining years of service for the purpose of section 6808 (a) of 
this title in the case of any officer or employee in or under the Department of 
Agriculture. The provisions of section 6308 of this title for transfer of annual 
and sick leave between leave systems shall apply to the leave system established 
for such employees. 

In the absence of any indication in the legislative history of the 
enactment to the contrary we agree that the language of 5 U.S.C. 
6308, as amended by that enactment now authorizes the transfer of 
annual and sick leave to county committee employment from Depart- 
ment of Agriculture (Federal) employment as well as in going from 
county committee employment to Federal employment by the Depart- 
ment of Agriculture. Question 1 is answered in the affirmative. 

With respect to question 2 we see no reason why the leave authorized 
to be transferred by the foregoing legislation upon Federal employ- 
ment may not be treated as though earned in Federal employment for 
transfer purposes to other Federal employment. Question 2 is also 


answered in the affirmative. 


[ B-165293 J 


Buy American Act—Applicability—Waiver—Propriety 


The determination by the Department of Housing and Urban Development prior 
to the solicitation of bids by the Guam Housing and Urban Renewal Authority 
for a low-rent housing project that certain foreign construction material could 
be procured at a considerable savings—at least 16 percent less than domestic 
items—and the waiver of Buy American requirements did not conform to the 
procedures established by Executive Order No. 10582 for determining whether 
domestic bid prices are unreasonable, the Executive order contemplating that a 
determination of unreasonable domestic cost would be made after the receipt 
of bids or offers on foreign materials and the comparison of prices. However, 
the difference between foreign and domestic prices exceeding the Hxecutive 
order standards, the award made will not be disturbed, but future procurements 
should comply with prescribed procedures. 


To the Secretary of Housing and Urban Development, Janu- 
ary 23, 1969: 

Reference is made to letter of October 24, 1968, from your General 
Counsel, reporting on the protests by the Ralston Manufacturing 
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Company and Raymond E. Holand Associates against the deletion 
of the Buy American Act provisions from Guam low-rent housing 
project 1-1. 

Bidding documents for the construction of low-rent housing projects 
are issued by local housing authorities and the contracts for the con- 
struction of the projects are awarded by such authorities, In this 
case, the local authority is the Guam Housing and Urban Renewal 
Authority. 

Financial assistance in the form of loans during the development 
period of the project and contributions during the operations period 
are provided to local housing authorities by the Department of Hous- 
ing and Urban Development (HUD) under the United States Housing 
Act of 1937, as amended, 42 U.S.C. 1401, et seg. Section 6(c) of the 
act, 42 U.S.C. 1406(c), provides that the funds available for low- 
rent housing shall be subject to the Buy American Act provisions 
of 41 U.S.C. 10a and that every contract or agreement of any kind 
pursuant to the act shall contain a provision identical to that pre- 
scribed in 41 U.S.C. 10b. In view of this requirement, annual con- 
tributions contracts between the local housing authorities and HUD 
require the local authority to include in all its contracts for construc- 
tion, alteration or repair of any project a provision requiring the use 
of domestic articles, materials and supplies, unless HUD determines 
that the use of domestic articles, materials or supplies is impracticable 
or their cost is unreasonable. 

It is reported that the Buy American requirements were not deleted 
on Guam project 1-1, but that they were waived with respect to cer- 
tain construction materials. In that connection, it appears that the 
Guam ‘Housing and Urban Renewal Authority requested a waiver of 
the requirements as to listed materials and that the HUD Assistant 
Regional Administrator for Housing Assistance expanded the list and 
approved the waiver on the basis that. purchase of the materials from 
foreign sources would result in considerable savings to the project and 
that the price of like materials of domestic origin was therefore 
unreasonable. In line with the waiver, the Assistant Regional Admin- 
istrator advised the Guam Housing Authority to prepare the bidding 
documents to reflect the granted waiver. The waiver was based upon 
a sampling of foreign and domestic prices of 8 of the more than 30 
materials waived. The foreign prices of the items sampled were deter- 
mined to be 7, 10, 12, 12, 15, 24, 25 and 28 percent less than the domestic 
prices. The average savings on the sampling were computed at 16.6 
percent. The report states that the Guam Housing Authority request 
was reviewed by officials in the HUD regional office in the light of 
Executive Order No. 10582, December 17, 1954, which prescribes uni- 
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form procedures for determinations to be made under the Buy 
American Act. 

It is reported further that on September 1, 1968, the Guam Housing 
Authority advertised for bids with the exemptions to the Buy Amer- 
ican Act requirements included in the bid documents and that the bids 
were opened on September 30, 1968. An award was made subsequently. 

In B-153408, March 16, 1964, it was held that Executive Order No. 
10582 is for application in connection with low-rent housing projects 
receiving financial assistance under the United States Housing Act of 
1937, as amended. The Executive order provides that “the bid or offered 
price” of materials of domestic origin shall be deemed to be unreason- 
able if it exceeds the sum of “the bid or offered price” of like materials 
of foreign origin and a differential computed on the basis of one of 
the following formulas: 

(1) The sum determined by computing six per centum of the bid or offered price 
of materials*of foreign origin. 

(2) The sum determined by computing ten per centum of the bid or offered 
price of materials of foreign origin exclusive of applicable duty and all costs 
incurred after arrival in the United States: provided that when the bid or offered 
price of materials of foreign origin amounts to less than $25,000, the sum shall be 
ee by computing ten per centum of such price exclusive only of applicable 

The Executive order thus contemplates that a determination of un- 
reasonable domestic cost should be made after the receipt of bids or 
offers on the foreign materials. It was stated in 39 Comp. Gen. 309, at 
page 311, that “it is obvious from a review of the legislative history of 
the Buy American Act that the unreasonableness of domestic bid prices 
was to be determined by comparison with foreign bid prices.” See, also, 
A-48328, April 28, 1933, which held, soon after enactment of the Buy 
American Act, that: “the question whether there may be accepted and 
used foreign articles is one to be determined after the bids have been 
received and not before, as it cannot then be determined whether the 
difference in price be unreasonable.” 

The determination made here in advance of the solicitation of bids 
or offers that the cost of domestic material is unreasonable did not 
conform to the uniform procedures. However, our Office will not 
question the waiver inasmuch as award has been made and, in any 
event, the difference between foreign and domestic market prices in 
Guam appears to be in excess of the Executive order standards. We 
suggest that. appropriate steps be taken to insure that the uniform 
procedures prescribed by the Executive order are followed in future 
cases. 
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[ B-165165 J 


Quarters Allowance—Travel Status—Reservists 


The basic allowance for quarters provided in 37 U.S.C. 408(f), as amended by 
Public Law 90-207, for a member of the uniformed services without dependents 
when he is not assigned adequate quarters while in a travel or leave status 
between permanent duty stations, including time granted as delay en route or 
proceed time, may be paid to a Reserve member without dependents on the basis 
the travel of the reservist between home and first and last duty stations is perma- 
nent change-of-station travel. The amendment to section 403(f) does not require 
a change in the view that travel from home to a first duty station and from a last 
duty station to home is permanent change-of-station travel for purposes of the 
travel and transportation allowances prescribed by 37 U.S.C. 404(a). 


Quarters Allowance—Entitlement—Training Duty Periods—Re- 
porting From Home 


The training station to which a Reserve member without dependents is ordered 
to active duty for less than 20 weeks in a temporary duty status is his permanent 
station and the member performing his basic assignment at his permanent duty 
station is entitled to the basic allowance for quarters prescribed by 37 U.S.C. 
408 (f), as amended by Public Law 90-207, while at the training station and the 
definition in paragraph M1150-10c of the Joint Travel Regulations that a home or 
place from which a member of a Reserve component is ordered to active duty for 
training is his permanent duty station is not for application, Therefore, paragraph 
10242 and Table 1-2-4, Department of Defense Military Pay and Allowances 
Entitlements Manual remains applicable in computing allowable travel time for 
pay purposes for travel performed from home to a training station. 


‘To the Secretary of Defense, January 27, 1969: 


Reference is made to your letter of August 28, 1968, requesting a 
decision on two questions concerning the entitlement of a Reserve 
member without dependents to basic allowance for quarters in certain 
cases and on one question relating to allowable travel time for pay 
purposes for reservists called to active duty for less than 20 weeks. The 
questions are set out and discussed in Committee Action No. 419, of the 
Department of Defense Military Pay and Allowance Committee. 

The questions are as follows: 

1. May a member (without dependents) of a reserve component, when ordered 
to active duty, be paid a basic allowance for quarters for travel time from his 
home to his first duty station and from his last duty station to his home? 

2. May a member (without dependents) of a reserve component, when ordered 
to active duty for less than twenty weeks in a temporary duty status, be paid 
a basic allowance for quarters for such tour of duty? 

3. Since paragraph M1150-10c, Joint Travel Regulations, now includes a re- 
servist’s home as a permanent duty station for purposes of active duty tours of 
less than 20 weeks, and such tours are now performed in a temporary duty status, 
do the provisions ‘of paragraph 10242 and Table 1-2-4, DODPM, still apply in 
computing allowable travel time for pay purposes in such cases? 

Section 403(f) of Title 37 of the United States Code was amended 
by section 1(3) of Public Law 90-207, approved December 16, 1967, 
81 Stat. 651, to provide that : 


A member of a uniformed service without dependents who is in pay grade 
E-4 (four or more years of service), or above, is entitled to a basic allowance 
for quarters while he is in a travel or leave status between permanent duty 
stations, including time granted as delay en route or proceed time, when he is not 
assigned to quarters of the United States. 
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Prior to that amendment section 403(f) had prohibited credit of 
basic allowance for quarters to single members while in a travel or 
leave status between permanent duty stations. 

Section 3 of the act of December 1, 1967, Public Law 90-168, 81 
Stat. 521, amended section 404(a) of Title 37 of the Code by adding 
clause 4 to the section to provide for payment, under regulations pre- 
scribed by the Secretaries concerned, of travel allowances to a member 
of a uniformed service, 
when away from home to perform duty, including duty by a member of the 
Army National Guard of the United States or the Air National Guard of the 
United States, as the case may be, in his status as a member of the National 
Guard. 

Change 183 to the Joint Travel Regulations, implementing the added 
clause 4, changed the provisions of paragraph M1150-10c of the regu- 
lations to provide, for the purpose of paragraph M6001 of the regula- 
tions, that, “The home or place from which a member of the Reserve 
components is called (or ordered) to active duty (or active duty for 
training) is defined to be a permanent duty station.” 

With respect to question 1, the view is expressed in the Committee 
action that when the definition of permanent station contained in para- 
graph M1150-10, Joint Travel Regulations, did not include a reserv- 
ist’s home as a permanent station for any purpose, there was no ques- 
tion that 37 U.S.C. 403(f), referring only to travel between permanent 
duty stations, did not apply toa reservist’s travel between his home and 
first and last duty stations. 

Also. the Committee is of the opinion that the change in the defini- 
tion of permanent station does not provide a basis for credit of basic 
allowance for quarters for travel time from home to first duty station 
and return, 

Since, however, under the provisions of 37 U.S.C. 403, a service 
member entitled to basic pay is ordinarily entitled to a quarters allow- 
ance unless he is assigned to Government quarters and a reservist en 
route from home to first duty station and from last duty station to home 
is entitled to basic pay and is not assigned to Government quarters, 
the Committee says there would appear to be no reason why such a re- 
servist, with or without dependents, should not be entitled to a quariers 
allowance for the authorized travel time in question. 

We held in 43 Comp. Gen. 70, that under the provisions of 37 U.S.C. 
320, then in effect (subsequently recodified as 37 U.S.C. 403(f)), an 
Air Force Reserve officer without dependents, who had been ordered 
to extended active duty with temporary duty en route to his permanent 
duty station was not entitled to a basic allowance for quarters from 
the day he departed from his home until his arrival at his permanent 
station because he was in a travel status during the entire period. 
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While the member’s home is not a permanent duty station, travel 
allowances for travel from home to first duty station and from last 
duty station to home are authorized by clauses 2 and 3 of section 404(a) 
of Title 37 of the Code and the movements to and from home have 
been viewed as permanent changes of station for the purpose of those 
clauses. Paragraph M3003-1a of the Joint Travel Regulations. It 
was our opinion that in those circumstances such travel also should be 
regarded as permanent change-of-station travel for the purposes of 37 
U.S.C. 403 (f). The amendment to section 403(f) does not require any 
change in our opinion that travel from home to first duty station and 
from last duty station to home is permanent change-of-station travel 
for the purpose of travel and transportation allowances. See 47 Comp. 
Gen. 689. 

Accordingly, under the present provisions of section 403(f) a mem- 
ber entitled to basic pay is entitled to a basic allowance for quarters 
when he is not assigned adequate quarters during periods of travel 
between home and first and last duty station, including periods of 
temporary duty en route, in any case, unless 37 U.S.C. 404(a) (4) and 
the implementing regulations require the conclusion that travel to 
which that statute and regulations apply is temporary duty travel. 

Questions 2 and 3 appear to be predicated on a view that under the 
provisions of 37 U.S.C. 404(a) (4) as implemented by the permanent 
station definition contained in paragraph M1150-10c of the Joint 
Travel Regulations, the duty station in cases where those provisions 
are applicable is a temporary duty station and the travel to that sta- 
tion from home and return is travel for the purposes of performing 
temporary duty. If that view were correct section 403(f) of Title 37 
would have no application to the travel. 

The view that the duty here involved is performed in a temporary 
duty status appears to have followed as a matter of course from the 
fact that 37 U.S.C. 404(a) (4) authorizes the payment of per diem 
and under the provisions of 37 U.S.C. 404(a) prior to the addition 
of clause (4), a per diem was payable at a duty station only while a 
member was there in a temporary duty status. 

A temporary duty status is essential to confer entitlement to per 
diem at a duty station under clause (1) of 37 U.S.C. 404(a), authoriz- 
ing travel allowance when a member is “away from his designated 
post of duty.” It may be noted, however, that clause (4) does not 
relate back to clause (1) but, like clauses (2) and (3), is applicable to 
travel from home without reference to absence from a designated post 
of duty. The term “permanent station” for the purpose of travel and 
transportation allowances has consistently been applied as having 
reference to the place where the member’s basic duty assignment is 
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performed (38 Comp. Gen. 853; 41 id. 726; 44 id. 670), and his home, 
when he is not on duty and no duty is required of him, has never 
been viewed as such a permanent station. The benefits of clauses (2) 
and (3) accrue incident to travel from home to first duty station and 
from last duty station to home and the benefits of clause (4) accrue 
when “away from home to perform duty.” Such provisions do not 
change the member’s home to a designated post of duty nor require 
the existence of a temporary duty status as a condition for the payment 
of the travel allowances which they provide. 

In decision of November 12, 1968, 48 Comp. Gen. 301, we considered 
the effect of section 404(a) (4) of Title 37 and the implementing pro- 
visions of paragraph M1150-10c of the Joint Travel Regulations on 
the entitlement of a reservist to basic allowance for quarters at his 
training duty station. On the basis that there was nothing to indicate 
that the provisions of section 404(a)(4) were intended to impair 
rights or entitlements under clauses (1), (2), and (3) of section 
404(a) or other provisions of Title 37 relating to active duty pay and 
allowances, we said that, in our opinion, the training duty station 
continued to be a permanent station for pay and allowance purposes 
and that section 404(a) (4) simply provided authority for the pay- 
ment of per diem at the permanent station in proper cases. 

We concluded, therefore, that the permanent station definition con- 
tained in paragraph M1150-10c of the Joint Travel Regulations is 
neither authorized nor required by the provisions of 37 U.S.C. 404 
(a) (4) and is of no effect in determining the member’s entitlement 
either to pay and allowances for the period of his training duty, or 
to reimbursement of the cost of travel to and from the training duty 
station. Since quarters were not assigned at the training duty station, 
we held that under the governing provisions of the law and regula- 
tions, the member was entitled to credit of the basic allowance for 
quarters.and to such per diem as was authorized in the circumstances 
of his case. 

Accordingly, question 1 is answered in the affirmative in all cases. 

In answer to question 2, since the station to which a member is 
ordered incident to orders assigning him to active duty for less than 
20 weeks is his permanent station, he is entitled to credit for basic 
allowance for quarters while at that station when Government quar- 
ters are not available for assignment to him. 

With respect to question 3, since the station to which the member 
reports to perform his basic assignmént is his permanent station, the 
provisions of paragraph 10242 and Table 1-2-4, Department of De- 
fense Military Pay and Allowances Entitlements Manual are still 
applicable in computing allowable travel time for pay purposes for 
travel performed from home to that station. 
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We believe that the considerable confusion which exists as to the 
proper application of 37 U.S.C. 404(a) (4) would be greatly reduced 
if the permanent station definition added to the Joint Travel Regula- 
tions by Change 183 were removed from the regulations. 


[B-164908 (1) J 


Equipment—Automatic Data Processing Systems—Lease-Purchase 
Agreements—Appropriation Availability 

An installment purchase plan for a computer replacement project that provides 
for payment over a period of years is a proposal for a sale on credit that con- 
templates a contract extending beyond the current fiscal year, a contract that 
would continue unless affirmative action is taken by the Government to termi- 
nate it and, therefore, such a plan would be in conflict with sections 3732 and 
8679, Revised Statutes, which prohibit a contract or purchase unless authorized 
by law and unless adequate funds are available for the fulfillment of the agree- 
ment. Notwithstanding the economic advantage of purchase over rental, the 
lack of sufficient funds to purchase the equipment outright cannot be used to 


frustrate the statutory prohibition against contracting for purchases in excess 
of available funds, absent congressional authority. 


To the Secretary of the Air Force, January 31, 1969: 


We refer to the letter dated October 1, 1968, from your Deputy 
General Counsel, requesting advice concerning a financial arrange- 
ment which has been offered by a prospective vendor to the Depart- 
ment of the Air Force in connection with the proposed computer 
replacement project for the Air Force Accounting and Financial 
Center (ESQ Project 42-67). 

Proposals have been received from three vendors offering to furnish 
the required equipment and services for the project as requested in 
the request for proposals. Each of the proposals includes the usual 
option offering the equipment on the basis of a lease with an option 
to purchase or out-right purchase. 

One vendor (vendor X) has offered an additional alternative which 
is described as an installment purchase plan. This plan has been offered 
by vendor X in connection with various other procurements of auto- 
matic data processing equipment (ADPE). 

The basic features of the plan are set forth as follows: 

1. The Government pays for the equipment installed by making a 
down payment of 10 percent of the purchase price and monthly pay- 
ments of the remaining 90 percent of the purchase price over a period 
of years, plus interest on the unpaid balance at the rate of 6.5 percent. 
(You report the Government would actually make one annual pay- 
ment each fiscal year.) 

2. A deposit of 5 percent of the purchase price is required at instal- 


lation to be applied against the unpaid balance in the form of credits 
at the end of the contract period. The deposit which is retained by the 
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vendor accumulates simple interest at a rate of 6.5 percent per annum 
in favor of the Government. 

3. The Government may take title to the equipment either at the 
end of the series of payments or at the time of the initial payment, 
whichever it desires. (The present intention is to have title vest at the 
end of the series of payments.) 

4. The Secretary of the Air Force may terminate the contract with 
respect to any or all equipment at the end of any fiscal year. However, 
the termination for convenience clause does not apply. Instead the 
contract provides that upon termination the vendor retains the 10 
percent down payment and the 5 percent deposit in any case; and, in 
addition, if at the time of termination this amount, plus any accumu- 
lated maintenance charges due the Government under the contract and 
the periodic payments made, is less than what the cumulative rental 
charges would otherwise have been if the Government had leased from 
the beginning, the Government must pay the difference to the com- 
pany. Also, the Government must pay the charges set forth in the 
contract to effect return of the equipment to the company. 

In this connection, it is stated that the vendor would not allow the 
Government to apply any part of the amount paid under a contract to 
the purchase price of new equipment in the event the Government 
desires to upgrade or alter the components of the configuration during 
the term of the contract. Your Department estimates that the cost of 
configuration changes would amount to roughly 10 to 15 percent of 
the purchase price. If the Government could not redeploy the replaced 
equipment, it would have the option of continuing the installment pur- 
chase or defaulting and returning such replaced equipment to the 
vendor. 

Based on evaluation of the three acceptable proposals received in 
connection with ESQ Project 42-67, it is reported that vendor X’s 
proposal is lowest in cost on a purchase basis, and lower still if the 
installment purchase plan is used. But X’s installment purchase plan 
is not lower than the other bids if the equipment is leased for three or 
more years and then purchased ; nor is X the low bidder on a straight 
lease basis. It is noted, also, that under the installment plan the total 
amount paid for an item of equipment does not become lower than 
the rental cost under the straight lease plan until near the end of the 
third calendar year of payment. 

We are advised that your Department does not have sufficient funds 
available to purchase X’s systems at the outset; but that it is possible 
to make sufficient funds available to cover the initial funding of the 
installment purchase method of procurement. It is felt by your Depart- 
ment that the procurement could be accomplished either by the use of 
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funds that would ordinarily be available for rental of ADPE (i.e, the 
1-year appropriation, “Operation and Maintenance, Air Force”), or by 
the use of funds that would ordinarily be available for a straight pur- 
chase of such equipment (i.e., the no-year appropriation, “Other Pro- 
curement, Air Force”). At this time it is contemplated that your 
Operation and Maintenance appropriation would be used. 

Your counsel recognizes that there are certain areas of doubt as to 
the legality of the installment purchase plan offered by X and, in view 
of the pending award, has requested our decision on the matter. Spe- 
cifically, he asks (1) whether the Air Force has the authority to enter 
into the installment purchase plan offered by vendor X, and (2) if so, 
whether funds available for the rental of ADPE could be used to 
accomplish the procurement. 

The proposal to sell the equipment to the Government with payment 
therefor to be made over a period of years is a proposal for a sale on 
credit. It thus contemplates a contract extending beyond the current 
fiscal year and would continue as such unless affirmative action is 
taken by the Government to terminate. This ostensibly is the only way 
such equipment can be purchased at this time because of insufficient 
funds. A purchase of the equipment under these circumstances in the 
manner proposed would be in direct conflict with sections 3732 and 


3679, Revised Statutes, as amended, codified as 41 U.S.C. 11 and 31 7d. 
665(a), respectively, which provide in pertinent part as follows: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfillment * * *. 

* a + e * s * 


No officer or employee of the United States shall make or authorize an expendi- 
ture from or create or authorize an obligation under any appropriation or fund 
in excess of the amount available therein; nor shall any such officer or employee 
involve the Government in any contract or other obligation, for the payment of 
money for any purpose, unless such contract or obligation is authorized by law. 


The economic advantages of a purchase over rental cannot be used 
to frustrate the statutory prohibition against the contracting for pur- 
chases in excess of available funds and any departure from such stat- 
utes must be authorized by Congress. The first question is therefore 
answered in the negative, and the second question is not answered, it 
being based upon an affirmative reply to the first. 

In view of the disposal of your questions on other grounds it does 
not appear necessary to consider the propriety of payment of interest. 
In this connection, however, see 22 Comp. Gen. 772. 
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[B-164908(2)] 
Contracts—Federal Supply Schedule—Multi-Year Procurement 


Proposed multi-year contracting for Federal Supply Service requirements to 
effect savings in the repair and rehabilitation of business machines, typewriters, 
and furniture, the contracts to be financed by using the Federal Supply Fund 
and the Automatic Data Processing Fund and by reimbursing the funds from 
the fiscal year appropriations of the requisitioning agencies would violate the 
appropriation restrictions of 41 U.S.C. 11; 31 id. 665(a); id. 712a, and absent 
congressional approval, a contract term must be restricted to a 1-year period. 
Although A-60589, July 12, 1935, permitting requirements contracts under fiscal- 
year appropriations to cover l-year periods extending beyond the end of the 
fiscal year is not technically correct, the practice having been followed for over 
30 years in reliance upon the decision, there is no objection to its continuance. 


Contracts—Requirements—Multi-Year Procurement 


Although the General Supply Fund authorized by section 109 of the Federal 
Property and Administrative Services Act of 1949, as amended, is available 
without fiscal year limitation, requirements contracts for indefinite quantities 
of stock supplies that are charged to the fund should not be made for periods in 
excess of 2 years, even though funds are available for the total estimated quan- 
tities required, in the absence of specific legislative authority or prior deter- 
mination by the United States Generm! Accounting Office that the procurement 
will not be in derogation of the purposes of the advertising statutes. 
Equipment—Automatic Data Processing Systems—Leases—Long 
Term 


Long-term leases for automatic data processing equipment under fiscal year 
appropriations that would commit the Government to a minimum rental period 
of more than 1 year, and whose multi-year character would not change until the 
Government took effective cancellation action, are prohibited by 41 U.S.C. 11; 
31 id. 665(a); id. 712a, and of three lease plans submitted only the one that 
does not obligate the Government to continue the rental period beyond the fiscal 
year in which made, and contains a renewal option, is not legally objectionable. 
However, revolving funds may be used to finance leases for reasonable periods 
of time in excess of 1 year, subject to the conditions that sufficient funds are 
available and are obligated to cover the costs under the entire contract. 


To the Administrator, General Services Administration, January 
31, 1969: 

Reference is made to your letter of July 22, 1968, concerning the 
savings which may be realized through multi-year contracting. 

The contracts you have in’ mind are those involving the Federal 
Supply Service. These contracts are financed through (a) direct 
charge to funds of requisitioning agencies and (b) the use of two re- 
volving funds, namely (1) The General Supply Fund (GSF), author- 
ized by section 109 of the Federal Property and Administrative Serv- 
ices Act of 1949, 63 Stat. 882, as amended (40 U.S.C. 756) ; and (2) 
The Automatic Data Processing Fund (ADPF), authorized by sec- 
tion 111 of the Federal Property and Administrative Services Act, 
79 Stat. 1127, as amended (40 U.S.C. 759). 

Where the revolving funds are used, agencies requiring supplies 
or services may place orders with GSA and their current appropria- 
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tions are then charged to reimburse the revolving fund. Also, certain 
contracts for stock supplies are made by GSA and charged directly to 
the General Supply Fund. You believe these revolving funds (GSF 
and ADPF) are not subject to fiscal year limitations, and therefore 
multi-year contracts are permissible. 

The contracts charged directly to agency funds, on the other hand, 
usually do involve fiscal year appropriations. It is your belief that 
substantial price reductions could be obtained on certain types of 
these contracts if they were entered into on a multi-year rather than 
ona yearly basis. 

As an example, you report that your repair and rehabilitation con- 
tracts, covering such equipment as business machines, typewriters 
and furniture, are generally of the requirements type and cover agency 
needs for the contract period, normally 1 year. Orders for the serv- 
ices are placed with the contractors directly by the using agencies, 
and the funds charged are those of the fiscal year in which the services 
are required, Your experience has indicated that price reductions as 
high as 10 percent might be realized if contracts of this type were made 
for a 2-year period instead of a 1-year period. 

You report the same situation in the leasing of automatic data proc- 
essing (ADP) equipment. Here again you believe that the restrictions 
on the duration of contracts are not in the best interests of the Govern- 
ment and that considerable savings may be realized from long-term 
leasing. You state that once a complex ADP system is installed, it is 
highly unlikely to be removed within 1 year in any case, because (1) 
the cost of installing new equipment is high and (2) commitments 
have been made to the existing configuration in terms of software, 
facilities, technical personnel, and so on. Thus, while there is tech- 
nically only a 1-year commitment, you feel that in reality it is almost 
impossible to replace the equipment at the end of only 1 year, and 
that for all practical purposes the equipment originally installed 
becomes a sole source item for the particular installation for a con- 
siderable period of time. Accordingly, you believe that the advantages 
of being able to contract for a long-term period to reflect the actual 
situation rather than on a 1-year basis are manifest. 

Proposals have been received from various computer companies 
offering to lease ADP equipment for long-term periods at rental rates 
substantially below the rates offered by them to Government agencies 
on the regular annual basis under the Federal Supply Schedule. En- 
closed with your letter are three such offers. 
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You would like to use multi-year contracting in situations, such as 
you have outlined, where it is clear that savings would result and the 
benefits which might be derived from annual advertising are highly 
speculative. However, there are certain provisions of law to be con- 
sidered, and you have requested our views on the matter. 

The legal impediments against the use of fiscal year funds for 
multi-year contracting are discussed in 42 Comp. Gen. 272. We stated 
therein that in applying certain statutes dealing with Government 
contracting, the decisions of the courts and contracting officers have 
consistently held that contracts executed and supported under author- 
ity of fiscal year appropriations can only be made within the period of 
their obligation availability and must concern a bona fide need arising 
within such fiscal year availability. Also, it was said that contracts 
entered into under fiscal year appropriations purporting to bind or 
obligate the Government beyond the fiscal year involved must be con- 
strued as binding the Government only to the end of the fiscal year 
unless otherwise authorized by law. In that case, the subject contract 
was a requirements contract. which obligated the Government to order 
from the contractor such requirements as the Government might have 
during a 3-year period. This obligation alone, without considering an 
appropriation obligation, was viewed as a violation of sections 3732 
and 3679, Revised Statutes, as amended, and section 1 of the act of 
July 6, 1949, derived from section 3690, Revised Statutes, codified as 
41 U.S.C, 11; 31 id. 665(a) ; td. 712a, respectively. 

Since the requirements contract. considered in the decision published 
at 42 Comp. Gen. 272 also required the contractor to keep certain 
equipment and personnel on a standby basis to perform only Govern- 
ment. work over a 3-year period, we did not consider decision of 
July 12,.1935, A-60589, as supporting the propriety of the contract 
then being considered. 

The contracts for 2-year periods now proposed by you, however, are 
requirements contracts similar to the one considered in the July 12, 
1935, decision, which was awarded by the former Procurement Divi- 
sion of the Treasury Department for the Government’s requirements 
for a certain gear oil during the period January 1, 1935, to March 31, 
1936, The Procurement Division at that time, in order to stagger the 
award of contracts for the Government’s requirements to provide as 
even a flow of work as possible, contracted for periods of time beyond 
the end of the current fiscal year and sometimes for periods in excess 
of 1 year. The then Comptroller General ruled that while such re- 
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quirements contracts could cover a period beyond the end of the current 
fiscal year, they were precluded from covering a period in excess of 1 
year by section 3735, Revised Statutes, 41 U.S.C. 13. 

For the reasons stated in 42 Comp. Gen. 272, we are not convinced 
that the decision of July 12, 1935, A-60589, permitting requirements 
contracts under fiscal year appropriations to cover 1-year periods ex- 
tending beyond the end of the fiscal year is technically correct. Since 
that practice, however, has been followed for over 30 years apparently 
in reliance upon the July 12, 1935, decision, no objection will be made 
to its continuance. 

It is realized that your Administration and the Department of De- 
fense have been exempted from the provisions of section 3735, Re- 
vised Statutes, 41 U.S.C. 13, prohibiting contracts for stationery or 
other supplies for a longer term than 1 year from the time the contract 
is made. But since there is nothing in the legislative histories of such 
exemptions indicating an intent to permit your Administration or the 
Department of Defense to enter into contracts in advance of approp- 
riations, it is not believed that such exemptions can be viewed as au- 
thorizing requirements contracts under fiscal year appropriations for 
periods in excess of 1 year. It also is noted that the Department of 
Defense obtained statutory authority to enter into multi-year service 
contracts under fiscal year appropriations but the Congress author- 
ized such practice only outside the forty-eight contiguous States and 
the District of Columbia and with various restrictions. See Public 
Law 90-378, approved July 5, 1968, 82 Stat. 289, 10 U.S.C. 2306(g), 
and the legislative history of that act. 

Accordingly, we are of the opinion the proposed repair and rehabili- 
tation requirements contracts under fiscal year appropriations must be 
restricted to 1-year periods unless legislative authority for contracts 
covering longer periods is obtained from the Congress. Also, require- 
ments contracts for indefinite quantities of stock supplies chargeable 
to the General Supply Fund, even though such fund is available with- 
out fiscal year limitation, should not be made for periods in excess of 
2 years even though funds are available for the total estimated quan- 
tities, in the absence of specific legislative authority therefor or prior 
determination by this Office that such procurement will not be in dero- 
gation of the purposes of the advertising statutes. 

_ Weconsider next the three enclosed rental proposals. Company “A” 

offers minimum rental periods of either 3 or 5 years under which its 
equipment is made available at reduced rates (rates below its usual 
basic monthly rental rates), but with the condition that the rental 
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agreement may not be discontinued during the fiscal year in which 
made. Afterwards, it may be discontinued without retroactive adjust- 
ment of rental charges, but only at the end of the second or subsequent 
fiscal year except where discontinuance is required earlier due to ex- 
treme operational or economic necessity. It is readily apparent that 
this plan requires a minimum rental period of more than 1 year. More- 
over, the provision of the agreement permitting cancellation does not 
change the multi-year term of the agreement until the Government 
takes effective cancellation action. Such an agreement under fiscal year 
appropriations would be in violation of the statutes mentioned above, 
even if it could be terminated at the end of the first fiscal year. 

Company “B” offers a 15 percentage reduction in its normal GSA 
contract rental charge for its systems if it receives a 5-year use delivery 
order. However, if the Government should choose not to complete the 
full 5-year term the rental price will revert to the normal monthly 
rental charge set forth in the current or last current GSA contract and, 
in addition, the Government will be required to reimburse the company 
for the difference between the reduced 5-year monthly rental charge 
and the normal monthly rental charge for those periods the equip- 
ment was in rental under the 5-year agreement. 

Under this proposal the Government would be committed to a 5- 
year contract for the use of the equipment. A contract for the furnish- 
ing of supplies or services for a period beyond the current year is 
contrary to sections 3679 and 3732 of the Revised Statutes even though 
the Government’s liability is specifically made contingent upon the 
availability of appropriations for future fiscal years. Leiter v. United 
States, 271 U.S. 204. The only contractual arrangement which would 
satisfy the requirements of these statutes, in the absence of statutory 
authority otherwise, would be a contract for the first fiscal year’s needs 
with an option for renewal for each succeeding year upon the giving 
of notice to the contractor. Company “B’s” proposal does not meet 
this requirement. 

The final plan submitted (Company “C”) seems to avoid these legal 
difficulties. Company “C’s” plan is similar to the prior plan in that the 
Government must complete the full rental period to qualify for the 
benefits offered. However, Company “C” makes its benefits available 
at the end of the full rental period and not during the period of the 
rental. Monthly rental credits are to be applied during the final months 
of a rental period (a 24 to 60-month period may be involved), if the 
plan is continued on a year by year basis throughout the entire rental 
period. Under this arrangement the Government would not be obligated 
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to continue the rental beyond the fiscal year in which made, or beyond 
any succeeding fiscal year, unless or until a purchase order is issued 
expressly continuing such rental during the following fiscal year. In 
effect, the company is proposing a 1-year rental contract with option 
to renew. Also, under this proposal rental for any contract year would 
not exceed the lowest rental otherwise obtainable from Company “C” 
for 1 fiscal year. We have no legal objection to this type of rental plan 
for ADP equipment. 

Leases of automatic data processing equipment under fiscal year 
appropriations must be restricted to the period of availability of the 
appropriation involved. With respect to the revolving funds we have 
no legal objection to contracting for reasonable periods of time in ex- 
cess of 1 year subject to the conditions that sufficient funds are avail- 
able and are obligated to cover the costs under the entire contract. See 
43 Comp. Gen. 657, 661, Nor, as stated above, would we have any ob- 
jection under revolving funds to contracts for a basic period with re- 
newal options, provided funds are obligated to cover the costs of the 
basic period, including any charges payable for failure to exercise 
the options. 


[B-165571} 


Compensation—Promotions—Effective Date—Regular v. Dis- 
crimination Action Promotions 


The remedial action of retroactively promoting an employee alleging racial 
discrimination after the employee had been promoted from grade GS-9 to grade 
GS-11 without regard to the complaint does not entitle the employee to the 
higher grade salary for the period prior to the effective date of his regular 
promotion, neither 5 U.S.C. 7151 nor the implementing Civil Service Regulations 
providing for retroactive remedial action in the event of a finding of dis- 
crimination. Furthermore, the employee may not be paid additional compensation 
under the “Back Pay Statute” (5 U.S.C. 5596), or on the basis of a retroactive 
correction of an administrative error, the failure to timely promote the employee 
being neither the positive adverse administrative action required for payment 
under the statute nor an administrative error. 


To the Secretary of Housing and Urban Development, January 31, 
1969; 

Werefer to the letter of November 1, 1968, from the former Secretary 
of Housing and Urban Development requesting our decision con- 
cerning the implementation of a determination of the Equal Employ- 
ment Opportunity Officer of the Department of Housing and Urban 
Development to the extent that it would involve the retroactive pro- 
motion of an employee. 

The employee concerned filed a complaint on April 14, 1967, stating 
in effect that he had not been promoted from grade GS-9 to grade 
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GS-11 as the result of racial discrimination. On February 25, 1968, 
while the employee’s complaint was pending in the Department under 
procedures prescribed in Subpart B, Part 713 of the Civil Service 
Regulations, he was promoted to grade GS-11 without regard to his 
complaint. A final decision that the complaint was justified was issued 
on August 29, 1968. That decision specified that remedial action should 
be taken in the form of a retroactive promotion for the employee 
effective March 1, 1967. 

Initially, we believe it pertinent to point out that it is well-settled 
law that Federal Government employees are entitled only to the 
salaries of positions to which they are appointed regardless of the 
duties they actually perform. Ganse v. United States, 180 Ct. Cl. 183 
(1967). . 

The Equal Employment Opportunity provisions of Subpart B, Part 
713 of the Civil Service Regulations were issued pursuant to the pro- 
visions of 5 U.S.C. 7151 (as delegated by Executive Order No. 11246, 
September 24, 1965) which directs the President to use his existing 
authority to insure equal employment opportunity without regard to 
race, color, religion, sex or national origin. However, retroactive 
remedial action in the event of a finding of discrimination is not 
specified in such law or regulations. It was suggested that retroactive 
compensation in this case might be proper under the “Back Pay 
Statute,” now codified in 5 U.S.C. 5596 or under our decisions which 
permit retroactive correction of administrative errors. 5 U.S.C. 5596 
(b) provides: 

(b) An employee of an agency who, on the basis of an administrative deter- 
mination or a timely appeal, is found by appropriate authority under applicable 
law or regulation to have undergone an unjustified or unwarranted personnel 
action that has resulted in the withdrawal or deduction of all or a part of the 
pay, allowances, or differentials of the employee— 

(1) is entitled, on correction of the personnel action, to receive for the period 
for which the personnel action was in effect an amount equal to all or any part 
of the pay, allowances, or differentials, as applicable, that the employee normally 
would have earned during that period if the personnel action had not occurred, 
less any amounts earned by him through other employment during that period; 
and 

(2) for all purposes, is deemed to have performed service for the agency 
during that period, except that the employee may not be credited, under this 
section, leave in an amount that would cause the amount of leave to his credit 
to exceed the maximum amount of the leave authorized for the employee by law or 


regulation. 


The words of the above section indicate that a positive administrative 
action adverse to an employee must be the basis for back pay rather 
than an omission or failure to take action for an improper reason, In 
that connection the legislative history of that provision shows that 
the Congress intended to enact a uniform back pay provision appli- 
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cable to all Federal employees as a replacement for the limited pro- 
visions in force at that time. The new provision was to create a 
uniform method for computing back pay and to fill certain limited 
gaps in the personnel covered by the existing provisions of law. We 
find no indication of an intent to create a new basis—such as remedial 
action ordered in equal employment opportunity actions—for allow- 
ance of back pay. See S. Rept. No. 1062, 89th Cong., 2d sess.; H. Rept. 
No. 32, 89th Cong. ist sess. We note that the Equal Employment 
Opportunity program was in effect at the time the Back Pay Act of 
1966 was enacted. See generally 40 Comp. Gen. 207; B-164815, 
August 22, 1968. 

We have not overlooked the decision of July 16. 1968, B—158925, in 
which we held that the back pay provisions of 5 U.S.C. 5596 could be 
applied in cases where reemployment rights provided by law are im- 
properly withheld from an employee upon his return from military 
service. That case involved a reemployment right given by law, a 
request for reemployment, and an improper rejection of such request. 
The present case and other similar cases which might arise under the 
Equal Employment Opportunity provisions are predicated upon the 
failure of an agency to observe a Government policy which results in 
an employee’s not being accorded benefits which he would have received 
had it not been for his race, color, religion, sex or national origin. 

Regarding our decisions permitting the retroactive adjustment of an 
employee’s compensation because of administrative error, it is our 
understanding that here no error was involved in the failure to timely 
promote the employee. Rather, such failure was found to have resulted 
from discrimination in that supervisory duties which were a part of 
the higher grade position were not assigned to him. Moreover, we do 
not regard other Office decisions cited in the letter of November 1 per- 
taining to retroactive salary increases as being applicable. 

For the reasons stated the employee concerned may not be paid 
additional compensation on the basis of administrative action to fix 
retroactively the date of his promotion. 


[ B-165835 J 


Bids—Buy American Act—Evaluation—Erroneous 


The cancellation of a contract for diesel fuel injection assemblies that had been 
awarded under an invitation subject to the Buy American Act on the basis the 
low bid had erroneously been evaluated as a domestic bid and was no longer low 
when properly evaluated was in accord with 10 U.S.C. 2305(c), which requires 
an award to be made to the responsible bidder whose bid conforms to the invita- 
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tion and will be most advantageous to the Government, price and other factors 
considered. However, as the item is needed and it is ready for shipment due to 
the delay in protesting the award occasioned by failure to notify unsuccessful 
bidders of the award, the cancellation may be rescinded if the contractor will 
meet the low bid price, if not, award should be made to the bidder found low upon 
the reevaluation of bids. Prompt notices of award will avoid future similar 
occurrences. ’ 


To the Director, Defense Supply Agency, January 31, 1969: 


We refer to letter dated January 3, 1969, from your Assistant 
Counsel, forwarding a report and related papers on a protest filed 
with our Office by Diesel Injection Control (Diesel) against the 
cancellation of contract DSA-700-69-C-4631, which was awarded to 
Diesel by the Defense Construction Supply Center (DCSC) on No- 
vember 1, 1968. 

Invitation for Bids (IFB) DSA-700-69-B-0167, printed on Stand- 
ard Form 33 (SOLICITATION, OFFER, AND AWARD), and 
dated August 1, 1968, solicited F.O.B. origin bids to furnish plunger 
and bushing assemblies for use in a diesel fuel injector identified as 
FSN 2910-363-5902 or GMC P/N 5227853. Under Item 1AA, 55 units 
were to be shipped to Ogden, Utah, and under Item 1AB, 1,266 units 
were to be shipped to Oakland, California. Delivery was required with- 
in 150 days after award. 

Item 9 on the face sheet of the IF'B stated that all offers were subject 


to certain additional provisions, including Standard Form 32, GEN- 
ERAL PROVISIONS (Supply Contract). Of pertinence here is 
paragraph 14 of Standard Form 32, entitled “BUY AMERICAN 
ACT,” reading as follows: 


14. BUY AMERICAN ACT 


(a) In acquiring end products, the Buy American Act (41 U.S. Code 10 a-d) 
provides that the Government give preference to domestic source end products. 
For the purpose of this clause : 

(i) “components” means those articles, materials, and supplies, which are 
directly incorporated in the end products; 

(ii) “end products” means those articles, materials, and supplies, which are 
to be acquired under this contract for public use; and 

(iii) a “domestic source end product” means (A) an unmanufactured end 
product which has been mined or produced in the United States and (B)-an end 
product manufactured in the United States if the cost of the components thereof 
which are mined, produced or manufactured in the United States exceeds 50 
percent of the cost of all its components, For the purposes of this (a) (iii) (B), 
components of foreign origin of the same type or kind as the products referred to 
in (b) (ii) or (iii) of this clause shall be treated as components mined, produced, 
or manufactured in the United States. 

(b) The Contractor agrees that there will be delivered under this contract 
only domestic source end products, except end products: 

(i) which are for use outside the United States; 

(ii) which the Government determines are not mined, produced, or manufac- 
tured in the United States in sufficient and reasonably available commercial quan- 
tities and of a satisfactory quality ; 

(iii) as to which the Secretary determines the domestic preference to be 
inconsistent with the public interest ; or 
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(iv) as to which the Secretary determines the cost to the Government to be 
unreasonable. 

(The foregoing requirements are administered in accordance with Executive 
Order No. 10582, dated December 17, 1954.) 

The reverse side of the face sheet of the IFB, entitled “REPRE- 
SENTATIONS, CERTIFICATIONS, AND ACKNOWLEDG- 
MENTS,” included a Buy American Certificate to the effect that except 
as listed below the certificate each end product offered was a domestic 
source end product as defined in the Buy American Act clause. The 
space provided below the certificate for listing of excluded end items 
also provided for specification of the country of origin. 

On pages 6 and 7 of the IFB schedule continuation sheet, bidders 
were required to furnish certain information pertaining to production 
facilities, including place of manufacturer, point of inspection, pack- 
aging and packing point, shipping point, and area(s) of performance. 
On page 8 of the continuation sheet, bidders were required to indicate 
the items on which ocean-going vessels would be employed and the 
amount of duty involved. 

On September 3, 1968, bids were opened as scheduled. Korody-Colyer 
Corporation (Korody-Colyer) quoted a unit price of $8.74 and indi- 
cated in the space below the Buy American Certificate that all of its 
end products were excluded from the certificate and that the country 
of origin was Italy. Diesel, with a unit price of $12.24, indicated in the 
space below the Buy American Certificate that none of its end products 
was excluded from the certificate, and no notation was entered as to the 
country of origin. Western Truck Service, Inc. (Western) quoted a 
unit price of $12.72 and made no notation below the Buy American 
Certificate thereby indicating that only domestic end items were 
offered. All three low bids offered a prompt payment discount of 1 
percent 20 days. As to time of delivery, both Korody-Colyer and West- 
ern offered to meet the 150-day requirement, but Diesel offered delivery 
within 60 days after award. 

Under production facilities, Korody-Colyer listed a plant at 
Magenta, Italy, and a plant at Wilmington, California, as place of 
manufacturer, and included notations that all items would be semi- 
finished at the Magenta plant and finished and tested at the Wilmington 
plant. Korody-Colyer also indicated that the Wilmington plant was 
the point of inspection, the packaging and packing point, and the 
shipping point, but no information was furnished under the area(s) - 
of performance item. The Diesel bid also listed two plants under place 
of manufacturer; i.e.,.a plant at Osaka, Japan, at which it was indi- 
cated the procurement item would be semi-finished, and a plant at San 
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Jose, California, which was also specified as the point of inspection, 
the packaging and packing point, and the shipping point. Under 
area(s) of performance, Diesel entered 30 percent of cost for perform- 
ance at Osaka and 70 percent of cost for performance at San Jose. In 
addition, Diesel attached to its bid a statement on its letterhead 
reading as follows: 

Item 1 will be received from Yanmar Engine Co., Osaka, Japan (Yanmar has 
Mfg. Diesel fuel injection since 1912) in a Semi-Finished state, all necessary 
finishing operations to qualify under procurement description. FSN 2910-368-5904 
dated 2 January 1968 & Diesel Equipment Division, General Motors Corp. Draw- 
ings No’s 5227853, 5227854—C, 5227855-C & 5226450 (we have these drawings on 
file, furnished by Naval Supply Depot, Code 105, 5801 Tabor Avenue, Philadelphia, 
Pa. 19120) 

The following operations as necessary to qualify item #1 will be done in 
San Jose, California. 

Deburring, Grinding, Lapping, Dimensional measurements, (air gaging, Optical 
Flats) Dynamic Flowing in test fixture, ultrasonic cleaning, preserving, packing 
this will constitute 70% of the total cost. 

We successfully completed contract # DSA 700 67 C 0733 under Contracting 
Officer, Mr. Edward C. Hein, Date of award 26 July 1966. 

This contract was also for General Motors diesel fuel injector Plunger & 
Bushings Assy. 

The Semi-Finished plunger & bushings were supplied by Yanmar Engine Co., 
Osaka, Japan, and finished in San Jose, California. 


On page 8 of the continuation sheet, Korody-Colyer specified that 
ocean-going vessels would be employed for all items and the duty 
would amount to $.32 [per unit]. Diesel supplied no information 
regarding the use of ocean-going vessels for the procurement item or 
the payment of any duty thereon. 

On the basis of the percentages specified by Diesel under area(s) 
of performance, Diesel’s bid was regarded as offering a domestic 
product, and its total bid after deduction of discount ($161.82) was 
$16,020.43. Korody-Colyer’s bid of $11,545.54 was evaluated, as pro- 
vided in Armed Services Procurement Regulation (ASPR) 6~-104.4 
(b), by excluding the total duty of $422.72, after deduction of discount 
($115.46), and adding to the net price of $11,007.36 a 50-percent 
differential of $5,503.68, resulting in a net evaluated bid of $16,511.04. 
Western’s bid of $16,803.12, after deduction of discount ($168.03), 
was $16,635.09. 

On November 1, 1968, award was made to Diesel, but notice was not 
issued to the unsuccessful bidders until December 5. No explanation 
appears in the record as to why such notice was not dispatched with 
more promptness as required by ASPR 2-408.1. 

On December 13, DCSC received a telegram from Korody-Colyer 
questioning the award to Diesel on the basis that evaluation of Diesel’s 
bid as offering a domestic product was improper. Upon review of the 
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matter, Diesel’s bid was evaluated as offering a foreign end item, and, 
pursuant to ASPR 6-104, after allowance of the discount and a 
reduction of 10 percent for import duty, a 50-percent differential was 
added making the net evaluated price $23,309.73 or third low. Accord- 
ingly, the contracting officer notified Diesel by telegram dated Decem- 
ber 17 that its bid had been improperly evaluated as offering a domestic 
product and that when properly evaluated as offering a foreign prod- 
uct, as required by statute, it was not low; therefore, the award was 
canceled. At the time of cancellation, the contracting officer states, no 
deliveries had been made. 

In its protest to our Office, Diesel states that it received the award 
notice on November 2, 1968, and immediately commenced ordering 
the material and preparing its facilities to fulfill the contract; that 
by early December, when the formal award notice was received, the 
contract was nearing completion; and that by December 18, the date 
the telegraphic notice of cancellation was received by Diesel the con- 
tract had already been completed. Further, Diesel states that cancella- 
tion of the contract at this stage would place Diesel in very serious 
financia] jeopardy. Accordingly, and on the basis that since Diesel’s 
bid disclosed the source of its material the mistake in evaluation, if 
any, was solely that of DCSC, for which Diesel should not be penalized, 
Diesel requests that the contract be reinstated. 

It is the position of the contracting officer that since Diesel has 
substantially completed the contract, award to the lowest bidder would 
be detrimental to, and would work a hardship on, Diesel and would 
not be in the best interest of the United States. Accordingly, the con- 
tracting officer proposes to withdraw the cancellation and to accept 
delivery of the end item on condition that Diesel reduce its price to 
the price quoted by the lowest bidder (Korody-Colyer). In this con- 
nection, the contracting officer cites.our unpublished decisions 
B-154356, July 22, 1964, and B-154501, August 11, 1964. In the event 
Diesel is not agreeable to the price reduction, the contracting officer 
recommends that award be made to Korody-Colyer, whose bid has 
been extended to February 16, 1969. 

It is our understanding that subsequent to the issuance of the notice 
of cancellation of the award to Diesel, and the receipt of the contract- 
ing officer’s statement on Diesel’s protest, the supply of the procure- 
ment item at DCSC was exhausted ; that currently a quarterly demand 
for 928 units exists, against which DCSC has already received pur- 
chase requests for 883 units; that DCSC contemplates procurement 
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in the near future of 3,902 units (which includes the 1,321 units on the 
canceled contract); and that failure to receive the units covered by 


the Diesel contract will require an emergency purchase under the public 
exigency authority in 10 U.S.C. 2304(a) (2) within the next 30 days. 

The Buy American Act, 41 U.S.C. 10a, provides, in pertinent part, 
as follows: 


Notwithstanding any other provision of law, and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be inconsistent 
with the public interest, or the cost to be unreasonable, only such unmanufac- 
tured articles, materials, and supplies as have been mined or produced in the 
United States, and only such manufactured articles, materials, and supplies as 
have been manufactured in the United States substantially all from articles, 
materials, or supplies mined, produced, or manufactured, as the case may be, in 
the United States, shall be acquired for public use. * * * 


Executive Order No. 10582, as amended, issued in implementation of 
the Buy American Act, provides that materials shall be considered 
to be of foreign origin if the cost of the foreign products used in such 
materials constitutes fifty percentum or more of the cost of all the 
products used in such materials. Further, while the order prescribes 
certain differentials for the purpose of determining whether a bid or 
offered price for materials of domestic origin is unreasonable’ by 
comparison with a bid or offered price for materials of foreign origin, 
it further provides that in any case in which the head of an executive 
agency proposing to purchase domestic materials determines that a 
greater differential is not unreasonable or that purchase of materials 
of domestic origin is not inconsistent with the public interest, the 


order shall not apply. 
In implementation of the statute and the Executive order, ASPR 


6-101 includes the following pertinent definitions: 


(a) Domestic source end product means an unmanufactured end product which 
has been mined or produced in the United States, or an end product manufactured 
in the United States if the cost of its components which are mined, produced, or 
manufactured in the United States exceeds 50 percent of the cost of all its 
components. The cost of components shall include transportation costs to the 
place of incorporation into the end product and, in the case of components of 
foreign origin, duty (whether or not a duty-free entry certificate may be issued). 
A component shall be considered to have been mined, produced, or manufactured 
in the United States (regardless of its source in fact) if the end product in which 
it is incorporated is manufactured in the United States and the component is of 
a class or kind (i) determined by the Government to be not mined, produced, or 
manufactured in the United States in sufficient and reasonably available com- 
mercial quantities and of a satisfactory quality, or (ii) as to which the Secretary 
concerned has determined that it would be inconsistent with the public interest 
to apply the restrictions of the Act. 

* * « o * - + 
(c) Foreign end product means an end product other than a domestic source 


end product. 
a * « * * + 








510 DECISIONS OF THE COMPTROLLER GENERAL [48 


(e) Foreign bid means a bid or offered price for a foreign end product, includ- 

ing transportation to destination and duty (whether or not a duty-free entry cer- 
tificate may be issued). 
Further, the current version of the Buy American Act clause prescribed 
by ASPR 6-104.5 includes in the parenthetical notation at the end of 
the clause as quoted above from Standard Form 32 two additional sen- 
tences reading as follows: 

(So as to alleviate the impact of Department of Defense expenditures on the 
United States balance of international payments, bids offering domestic source 
end products normally will be evaluated against bids offering other end products 
by adding a factor of fifty percent (50%) to the latter, exclusive of import duties. 
Details of the evaluation procedure are set forth in Section VI of the Armed 
Services Procurement Regulation. ) 

In view of the above, Diesel’s bid was required to be evaluated as 
offering an item of foreign origin, and when so evaluated it is third 
low. Accordingly, and there being no indication that either the lowest 
bid or the second low bid was not acceptable to the Government, it 
follows that the award to Diesel was not in accord with the requirement 
of 10 U.S.C. 2305(c) that award be made to the responsible bidder 
whose bid conforms to the invitation and will be the most advantageous 
to the United States, price and other factors considered. In the cir- 
cumstances, the cancellation of the award, in our opinion, was a proper 
action. 

Having in mind, however, that the Government’s stock of the item 
has been totally depleted and that an immediate need exists for 883 
units to fill existing orders, acceptance of the 1,321 units which Diesel 
has completed and stan‘s ready to ship without delay would appear to 
be in the best interest of the Government. You are therefore authorized 
to rescind the notice of cancellation and accept such units from Diesel, 
if it will agree to amendment of the price to the amount quoted by the 
lowest bidder, Korody-Colyer. In the event Diesel refuses to furnish 
the items at. the reduced price, we concur with the contracting officer’s 
recommendation that award be made to Korody-Colyer for the pro- 
curement quantity at its low bid price. 

We feel compelled to point out, however, that had notice of the 
award to Diesel been promptly issued to the other bidders, the matter 
might have been brought to light before Diesel had incurred any sub- 
stantial expenses. We suggest, therefore, that action be initiated to 
avoid any similar occurrences in future procurements. 

By letter of today, the contractor is being furnished a copy of this 
decision. 

The file forwarded by your Assistant Counsel is returned. 
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[ B-165916 J 


District of Columbia—Leases, Concessions, Rental Agreements, 
Ete.—Property Acquired by the District 

An unused school facility which was transferred by the Board of Education to 
the District of Columbia Government to whom the restrictions of section 321 
of the Economy Act of 1982, respecting properties of the United States, do not 
apply, may be leased by the District under the authority in 1 D.C. Code 244(c) 
to the Community Assistance, Inc., a local nonprofit organization whose activities 
are within the scope of community activities prescribed by 31 D.C. Code 801 and 
section 2 of Public Law 90-292, for the use of public school buildings, provided 
the repairs to the building the corporation proposes to make at its own expense 
do not change the character or nature of the building, and the plans for the work 
and the work performed are approved by the District. 


To the Commissioner, District of Columbia, January 31, 1969: 

Your letter of January 3, 1969, concerns the lease of the “B. B. 
French Manual Training School” (School) to a local nonprofit cor- 
poration known as Community Assistance, Incorporated (Community 
Assistance). 

You advise that the School is not now required for any governmental 
purpose and that Community Assistance desires to lease the structure 
from the District for a nominal consideration in order to use the struc- 
ture for the conduct of various community activities. You state that the 
program which that organization desires to achieve through the use of 
the School building is very desirable ; and it is your view that the Dis- 
trict should render every possible assistance. 

You advise that in order to make use of the property, various repairs 
will have to be performed; that these repairs involve mechanical and 
electrical features as well as certain fireproofing and general work 
such as painting and patching walls; and that the cost of the work is 
presently estimated by your Department of Buildings and Grounds 
to be about $80,000. However, the Community Assistance organization 
would utilize voluntary help from the community and in so doing, 
feel that the repairs could be performed for approximately $40,000. 
In any event, the Community Assistance organization is willing to 
bear the cost of the repairs as part of its lease agreement. In view of 
certain problems mentioned in your letter—which are set forth below— 
our advice is requested as to whether or not a lease of the property in- 
volved to the Community Assistance organization is legally 
permissible. 

You point out that section 321 of the Economy Act of 1932, 47 Stat. 
382, 412, 40 U.S.C. 303b, provides, in effect, that leasing of buildings 
and property of the United States must be for a money consideration 
only and that there is not to be included in the lease any provision for 








512 DECISIONS OF THE COMPTROLLER GENERAL [48 


the alteration, repair or improvement as part of the consideration for 
rental. You advise that in 1949, the Corporation Counsel ruled that in 
light of a 1932 decision of the Comptroller General (A-43718, August 
10, 1932), section 321 was for application to District buildings and 
properties. Although the 1932 opinion of the Comptroller General 
was concerned with section 320 of the Economy Act, 47 Stat. 412, you 
point out that the Comptroller General ruled that even though the 
District was not specifically mentioned in that section of the act, it 
nonetheless applied to the District. You note that section 320 relates 
to “appropriations hereinafter granted * * *” and state that it ap- 
pears that the-Comptroller General’s 1932 ruling is premised on the 
fact that the Congress makes appropriations for the District, but you 
point out that section 321 specifically refers only to properties of the 
United States. You state that the Comptroller General has consistently 
ruled that where a statute specifically refers to the United States Gov- 
ernment, it is generally not for application to the District of Columbia 
Government; and that specifically, this principle was applied in con- 
nection with a question considered in B-107612, dated February 8, 
1952, wherein the Comptroller General ruled that section 601 of the 
Eoonomy Act, 47 Stat. 417, 31 U.S. Code 686 (1964 ed.), was not for 
application to the District. 


Your letter continues: 


I recognize that if it is determined that Section 321 of the Economy Act does 
not apply to the District, a decision rendered by your office on October 6, 1952 
(32 Comp. Gen. 168) would also have a bearing on the question involved. That 
decision dealt with a proposed lease of District-owned property known as the 
Western Market. It was contemplated that the lessee would lease the site for a 
term not exceeding fifty years, remove the. existing building and erect a modern 
parking facility on the site as well as provide accommodations for the market. 
In that decision, the Comptroller General pointed out that Congress specifically 
authorizes and appropriates funds for the construction of buildings for the Dis- 
trict of Columbia and concluded that the construction of new buildings by and 
for the District of Columbia requires authority, either specifically expressed or 
necessarily implied, in some congressional enactment. I believe that the instant 
question involving as it does merely repairs to a structure—and not the construc- 
tion of a new building—which is not being used by the District should be dis- 
tinguished from the opinion dealing with the Western Market. Particularly, if 
it is determined that the provisions of Section 321 of the Economy Act are not ap- 
plicable to the District, it would seem to foMow that the District’s authority to 
lease (Section 1-244(c), D.C. Code) would necessarily include by implication 
the authority to provide for incidentals normally associated with leasing, such 
as performance of repairs by tenants. 


As indicated in your letter, section 321 of the Economy Act of 1932, 
as amended, 40 U.S.C. 303b, specifically refers to “buildings and prop- 
erties of the United States.” The school building in question is the 
property of the District of Columbia, not the United States. We have 
held that statutes (including section 601 of the Economy Act of 1932) 
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referring specifically to the executive departments and establishments 
of the Federal Government are not applicable to the District of Co- 
lumbia Municipal Government. See A-95478, June 13, 1938; 17 Comp. 
Gen. 296; B-37995, November 25, 1943; B-42887, July 18, 1944; 25 
Comp. Gen. 579; and B-107612, February 8, 1952. Cf. B-34764, 
June 22, 1943. The rationale of those decisions would appear applicable 
in the instant case. That is to say, it is our view that a statute specifically 
referring to “buildings and properties of the United States” would not 
be applicable to buildings and properties of the District of Columbia 
Municipal Government. 

As to our decision of October 6, 1952, 32 Comp. Gen. 168, in light 
of what is set forth below we do not feel it necessary to determine at 
this time whether the decision rendered in that case (or in 35 Comp. 
Gen. 214) is otherwise distinguishable from the instant case. 

The act of December 20, 1944, as amended, 1 D.C. Code 244(c), 
provides, in pertinent part, as follows: 

The Commissioners of the District of Columbia are authorized and empowered 
within their discretion— 


(ec) * * * To rent any building or land belonging to the District of Columbia 
or under the jurisdiction of the Commissioners, or any available space therein, 
whenever such building or land, or space therein, is not then required for the pur- 
pose for which it was acquired * * *. 


With respect to the use of public school buildings in the District of 
Columbia by private citizens, 31 D.C. Code 801, provides that: 


The control of the public schools in the District of Columbia by the Board of 
Education shall extend to, include, and comprise the use of the public-school 
buildings and grounds by pupils of the public schools, other children and adults, 
for supplementary educational purposes, civic meetings for the free discussion 
of public questions, social centers, centers of recreation, playgrounds. The priv- 
ilege of using said buildings and grounds for any of said purposes may be granted 
by the Board upon such terms and conditions and under such rules and regula- 
tions as the Board may prescribe. [Italic supplied. ] 


Note also in connection with the use of school buildings for com- 
munity activities the following language used in section 2 of the Dis- 
trict of Columbia Elected Board of Education Act, Public Law 
90-292, 82 Stat. 101: 


SEC. 2. The Congress hereby finds and declares that the school is a focal 
point of neighborhood and community activity; that the merit of its schools 
and educational system is a primary index to the merit of the community; and 
that the education of their children is a municipal matter of primary and 
personal concern to the citizens of a community. It is therefore the purpose 
of this Act to give the citizens of the Nation’s Capital a direct voice in the 
development and conduct of the public educational system of the District of 
Columbia; to provide organizational arrangements whereby educational pro- 
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grams may be improved and coordinated with other municipal programs; and 
to make 2 District schools centers of neighborhoods and community life. [Italic 
supplied. ] 

We have been informally advised by a representative of the D.C. 
Government that the program (i.e., community activities) which will 
be conducted by Community Assistance, will fall generally within the 
scope of the activities or purposes set forth in 31 D.C. Code 801. In 
the instant case, as we understand it, the school building in question 
has been transferred from the jurisdiction of the Board of Education 
(Board) to the District Commissioner, apparently after a determina- 
tion by the Board that the building was no longer needed for school 
purposes. As a result of such transfer the building is not now con- 
sidered within the scope of the provisions of 31 D.C. Code 801, or 
section 2 of Public Law 90-292. Even so, these two provisions of law 
make it clear that the Congress apparently not only has no objection to 
nonprofit organizations using public school buildings for, in effect, 
community purposes and upon whatever terms and conditions and 
rules and regulations the Board of Education sees fit to prescribe, but, 
in effect, encourages such use. 

Further, while the District Government has discretionary authority 
under 9 D.C. Code 301 to sell real estate it does not need (with the 
approval of NCPC), it apparently does not intend to either dispose of, 
or renovate, at this time the building involved here. Moreover, you 
have determined that the program (i.e, the communty activities) 
intended to be carried out by Community Assistance in the building 
is very desirable insofar as the District is concerned and that the Dis- 
trict should lend every possible assistance to that organization. Also, 
as indicated above, the use of the school building for community ac- 
tivities would not be inconsistent with congressional intent as evi- 
denced by 31 D.C. Code 801 and section 2 of Public Law 90-292; even 
though such provisions of law may not be controlling in the instant 
case. 

Considering all the foregoing facts and circumstances and assuming 
that the community activities involved will be similar to those set forth 
in 31 D. C. Code 801, we would not question the legality of the pro- 
posed lease in the instant case, provided any work on the building in- 
volved which Community Assistance must perform to enable it to use 
the building does not change the essential character or nature of the 
building, and the plans for the work and the work performed are 
approved by the District of Columbia Government. 
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Pay—Retired—Fleet Reservists—Retainer Pay Withholdings— 
Disability Compensation as Civilian 

Limiting the application of the rule in Mulholland v. United States, 139 Ct. Cl. 
507 (1957), that a member of the Fleet Reserve may receive retainer pay con- 
currently with civilian disability compensation to periods prior to 1962, will no 
longer be required in view of the holding in Merlyn E. Horn v. United States, 
185 Ct. Cl. 795, in which the Court recognized the plaintiff’s claim for retainer 
pay withheld after 1952 for the period during which he received disability com- 
pensation for an injury sustained in his civilian position. Therefore, the retainer 
pay withheld from a member injured in 1966 and awarded 288 weeks of civilian 
disability compensation may be released to him and future monthly payments of 
retainer pay due in his and other similar cases may be paid concurrently with 
civiiian disability compensation. 38 Comp. Gen. 243, modified. 


To the Secretary of the Navy, February 4, 1969: 

Reference is made to the claim of Charlie Bates, 236 50 46, SD1, 
USNFR, for retainer pay withheld while in receipt of Federal em- 
ployees’ compensation, pursuant to 5 U.S.C. 8116(a). By letter dated 
December 14, 1967, from the Navy Finance Center, Cleveland, Ohio, 
the claim was referred to the Claims Division of this Office for 
consideration. . 

The record indicates that Mr. Bates was transferred to the Fleet 
Reserve after more than 20 years of service in the U.S. Navy and that 
he became entitled to retainer pay at the rate of $164.83 per month. 
While employed at the Norfolk Naval Shipyard, Portsmouth, Vir- 
ginia, he was injured in an accident on April 14, 1966. On June 27, 
1967, the Bureau of Employees’ Compensation awarded him compen- 
sation for 288 weeks at the rate of 34 of $86.40 per week for the period 
from June 1, 1967, to December 6, 1972, inclusive. Effective July 1, 
1967, his retainer pay account was placed in a suspended status and the 
check for June 1967 was canceled. 

By settlement dated February 12, 1968, our Claims Division dis- 
allowed Mr. Bates’ claim for retainer pay on the basis that the pro- 
visions contained in section 7(a) of the Federal Employees’ 
Compensation Act of 1916, as amended, 5 U.S.C. 757(a) (1964 ed.), 
now 5 U.S.C. 8116(a), barred the payment of naval retainer or retired 
pay concurrently with civilian disability compensation payments. That 
action was in line with the longstanding rule of the accounting offi- 
cers of the Government in such cases. See 18 Comp. Gen. 747; 38 id. 
243; 40 id. 660. In letter dated November 5, 1968, Mr. Bates requested 
review of that settlement. 

In the case of Mulholland v. United States, 139 Ct. Cl. 507 (1957), 
the Court of Claims held that a member of the Fleet Reserve may re- 
ceive retainer pay concurrently with disability compensation as a 
civilian employee because (1) section 4 of the.Nava] Reserve Act-of 
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1938, ch. 690, 52 Stat. 1176, made the provisions contained in section 
7(a) of the Federal Employees’ Compensation Act inapplicable to 
members of the Naval Reserve (which then included the Fleet Re- 
serve) and because (2) Fleet Reserve retainer pay is paid in part for 
past services and in part for readiness to render service when called 
upon and to that extent it is paid “in return for services actually per- 
formed” within the meaning of the Federal Employees’ Compensation 
Act. 

In our decision of September 25, 1958, 38 Comp. Gen. 243, we said 
that the concurrent payment of retainer pay and civilian disability 
compensation for periods before 1953 is authorized under the holding 
in the Mulholland case. However, section 4 of the 1938 law was.re- 
pealed by section 803 of the Armed Forces Reserve Act of 1952, ch. 
608, 66 Stat. 505, effective on January 1, 1953, and thereafter the Fleet 
Reserve ceased to be a part of the United States Naval Reserve and it 
has since been considered a complete entity and a component of the 
Regular Navy. As we did not know how much weight the court gave 
to each of the two grounds on which its opinion was based, we did 
not authorize payment of retainer pay concurrently with disability 
compensation after 1952. 

In the case of T’awes v. United States, 146 Ct. Cl. 500 (1959), the 
Court of Claims held that Federal employees’ disability compensation 
under the Federal Employees’ Compensation Act is “pay incident. to” 
civilian employment and as such is within the dual compensation 
exemption provided in section 1(b) of the act of July 1, 1947, ch, 192, 
61 Stat. 239, as amended, 10 U.S.C. 371(b) (1952 ed.), currently codi- 
fied in 5 U.S.C. 5534. Cf. Steelman v. United States, 162 Ct. Cl. 81 
(1963). 

The case of Merlyn EF. Horn v. United States, 185 Ct. Cl. 795 (1968), 
involved the claim of a member of the Fleet Reserve for retainer pay 
withheld during the period for which he received disability compen- 
sation under circumstances similar to those in the case of Mr. Bates. 
Upon consideration of Horn’s motion and the Government’s cross 
motion for summary judgment, oral argument of counsel and the briefs 
of the parties and on the basis of the decisions in the Mulholland and 
Tawes cases, the court granted Horn’s motion for summary judgment. 
While we do not agree with the action taken by the court and while 
the grounds on which it decided in favor of the plaintiff are not clear, 
the judgment has now become final and it seems most unlikely that 
any future similar cases coming before the court would not be decided 
in the same way. 

In view of the foregoing, we will not object to application of the 
rule in the Mulholland case as to periods after 1952. Accordingly, 
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the retainer pay withheld from Mr. Bates may be released to him and 
future monthly payments of retainer pay due in his and other similar 
cases may be paid concurrently with civilian disability compensation. 
38 Comp. Gen. 243 is modified accordingly. 


[[B-152420] 


Subsistence—Per Diem—Military Personnel—Training Duty 
Periods—Reservists 


The Joint Travel Regulations issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a) (4) (Public Law 90-168, December 1, 
1967) for members of the uniformed services performing duty away from home 
may not be amended to deny payment of per diem to a member of a Reserve 
component performing annual active duty for training at the same location 
where he normally performs inactive duty training, unless the member does not 
incur quarters and subsistence costs but commutes from home to duty station, 
whether or not the duty station and home are both located within the boundaries 
of the same city or other specified geographical area, for then the reservist 
would not be “away from home” within the meaning of 37 U.S.C. 404(a) (4) to 
entitle him to per diem for the period of annual active duty for training. 


Subsistence—Per Diem—Military Personnel—Training Duty 
Periods—Reservists 


Members of Reserve components who are called to active duty or active duty 
for training, as distinguished from annual active duty for training under orders 
which required a return home upon completion of duty, are entitled to per diem 
if called to duty from their homes for tours of less than 20 weeks duration, 
37 U.S.C. 404(a) (4) permitting the payment of per diem to reservists ordered 
from their homes for short periods of less than 20 weeks of duty, irrespective of 
the type of duty performed, if they are not furnished quarters and mess at a 
training duty station. 


Military Personnel—Training Duty Station—Status for Benefits 
Entitlement—Reservists 


Denial of per diem under 37 U.S.C. 404(a) (4) to a member of a Reserve com- 
ponent is required only while he is on annual active duty for training when 
Government quarters and Government mess are available and, therefore, per 
diem may be paid to a member of a Reserve component while on annual active 
duty for training, active duty for training, or active duty at a duty station 
where Government quarters or Government mess, or both, are not available even 
though the duty is performed at the same place and under the same conditions 
as apply to the reservist’s inactive duty training. 


Subsistence—Per Diem—Military Personnel—Training Duty 
Periods—Reservists 


When members of Reserve components are on annual active duty for training, 
active duty for training, or active duty at locations away from home under 
orders which require a return home upon completion of duty, they may only 
be paid per diem under 37 U.S.C. 404(a) (4) if Government quarters and mess 
are unavailable to them. Members of the Regular services under paragraph 
M4205-5 of the Joint Travel Regulations are not entitled to per diem when 
furnished subsistence and quarters while on temporary duty, and any per diem 
paid is subject to reduction, and section 404(a) (4) contemplating the equaliza- 
tion of a reservist’s entitlement to per diem with that of a Regular member, 
payment of per diem to a reservist on any other basis would result in unequal 
treatment. 


369-587 O - 70 - 35 
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Military Personnel—Reservists—Training Duty—Per Diem 


When members of Reserve components are ordered to active duty or active duty 
for training for 20 weeks or more, the rules and regulations relating to tem- 
porary duty travel do not apply and the entitlement of reservists to per diem is 
for determination pursuant to 37 U.S.C. 404(a)(1) and not section 404(a) (4), 
which provides for the equalization of reservists’ benefits with that of Regular 
members. 


Military Personnel—Reservists—Training Duty—Permanent 
Change of Station Allowances 


The restrictions on the movement of dependents in cases of active duty for less 
than 6 months and training duty for less than 1 year that are contained in the 
Joint Travel Regulations are unaffected by the addition of clause (4) (Public 
Law 90-168, December 1, 1967) to 37 U.S.C. 404(a), and the amendment of the 
Joint Travel Regulations to authorize permanent change-of-station allowances 
for members of the Reserve components instead of per diem whenever such 
alternative is considered appropriate is a matter for determination by the Sec- 
retaries concerned under the authority of 37 U.S.C. 406(a) and (c). 


Travel Expenses—Military Personnel—Reservists—Training— 
Travel Between Home and Duty Station 


A member of a Reserve component who commutes daily from his home to his 
training duty station is not “away from home” within the meaning of 37 U.S.C. 
404(a) (4) to entitle him to reimbursement for the expense of commuting and, 
therefore, although the reservist because his active duty station is his permanent 
duty station would be entitled to reimbursement under part K, chapter 4, of the 
Joint Travel Regulations for travel expenses incurred in conducting official busi- 
ness within his permanent duty station and adjacent areas, the regulation may 
not be amended to authorize reimbursement to reservists for the expense of 
commuting daily between home and duty station located within the corporate 
limits of the same city or town. 


Travel Expenses—NMilitary Personnel—Reservists—Training— 
Travel Between Home and Duty Station 

The elimination of the permanent station definition in paragraph M1150-10c of 
the Joint Travel Regulations—a definition which is neither authorized nor re- 
quired by 37 U.S.C. 404(a) (4) and has no effect in determining the entitlement 
of a member of a Reserve component to either pay and allowances for a period 


of training duty, or to reimbursement for travel to and from a training station— 
although recommended would not alter the fact that part K, chapter 4, of the 


Joint Travel Regulations, which authorizes reimbursement of travel expenses 
incurred in conducting official business within limits of a permanent duty sta- 
tion and adjacent areas, may not be amended to provide reimbursement to a 
reservist for the expense of commuting daily from home to his training station. 


To the Secretary of the Navy, February 7, 1969: 
Reference is made to letter of October 30, 1968, from the Assistant 
Secretary of the Navy (Manpower and Reserve Affairs) requesting 


a decision on questions arising from contemplated revisions of the 
provisions of the Joint Travel Regulations relating to travel and 
transportation allowances authorized by section 3 of Public Law 


90-168, Reserve Forces Bill of Rights and Vitalization Act, for mem- 


bers of Reserve components ordered to active training duty. The re- 
quest was assigned PDTATAC Control No. 68-39 by the Per Diem, 
Travel and Transportation Allowance Committee. 
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Section 404(a) of Title 37, United States Code, was amended ef- 
fective January 1, 1968, by section 3 of the act of December 1, 1967, 
Public Law 90-168, 81 Stat. 525, by adding clause (4) thereto to pro- 
vide for payment, under regulations prescribed by the Secretaries 
concerned, of travel and transportation allowances to a member of 
a uniformed service 
when away from home to perform duty, including duty by a member of the 
Army National Guard of the United States or the Air National Guard of the 
United States, as the case may be, in his status as a member of the National 
Guard, for which he is entitled to, or has waived, pay under this title. 

The Assistant Secretary says that after having completed the first 
10 months under regulations issued to implement the. provisions of 
section 3 of Public Law 90-168, the Per Diem, Travel and Transpor- 
tation Allowance Committee has received a multitude of suggestions 
and recommendations for changes to the Joint Travel Regulations. 
Our decision on the submitted questions is requested to assist in the 
evaluation of the suggestions and recommendations. 

The questions will be considered in the order presented. 

Question 1. . 

May the Secretaries of the uniformed services amend the JTR to deny the 
payment of per diem to members of the reserve components while performing 
annual active duty for training (ANACDUTRA) at the same location where 
they normally perform inactive duty training: 

(a) where no Government quarters or Government messing facilities are 
available, 

(b) where Government quarters are available but Government messing fa- 
cilities are not available, and 

(c) where Government messing facilities are available but Government quar- 
ters are not available, considering that in each case the member’s home and 
the active duty station are not located within the corporate limits of the same 
city or town and in some cases may be several hundred miles apart? 

In his discussion of this question the Under Secretary says that while 
the legislative history of Public Law 90-168 indicates that members 
of the Reserve components may be authorized per diem when away 
from home to perform duty except for “weekly drills or duty in lieu 
of weekly drills or for performance of their two weeks of annual active 
duty for training at a military installation where quarters and messing 
are, in fact, available,” one of the principal witnesses before the Con- 
gress on this bill in prior years has indicated the belief that it is not 
the intent of this law to authorize payment of per diem to members of 
the Reserve components when they perform active duty at the same 
place where they normally perform inactive duty training even though 
Government quarters or Government mess, or both, are not available. 

The Under Secretary says that the regulations which were issued and 
which have been used since January 1, 1968, do not preclude per diem 
payments at such locations unless the member is on annual active duty 
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for training and both Government quarters and Government messing 
facilities are available. 

In decision of November 12, 1968, 48 Comp. Gen. 301, it was stated 
that the purpose of section 3 of Public Law 90-168 is to permit the 
payment of per diem to reservists ordered from their homes for short 
periods (less than 20 weeks) of active duty training at training duty 
stations other than at military installations where Government quar- 
ters and mess are available, and it was held that the provisions of 37 
U.S.C. 404(a) (4) simply provide authority for the payment of per 
diem on that basis even though such training duty stations in fact are 
the members’ permanent duty stations. 

Since such per diem is provided for periods of duty at the permanent 
duty station, authority for its payment does not depend upon the 
existence of a travel status away from the permanent duty station as 
is required under clause (1) of section 404(a), but requires that the 
member be “away from home” to perform duty. Consequently, we are 
of the view that per diem may be authorized for the short periods of 
training duty contemplated by clause (4) at any duty point or points 
“away from home,” regardless of whether at the same location where 
inactive duty training is performed. 

The term “away from home,” appearing in clause (4), is not defined 
in the statute and the legislative intent as to its meaning is not specifi- 
cally discussed in the legislative history of Public Law 90-168. The 
legislative history, however, reasonably supports a conclusion that 
Congress intended that the allowances authorized by clause (4) are to 
reimburse the members concerned for the cost of quarters and sub- 
sistence which they are required to bear at a duty station, Presumably, 
it was for this reason that Congress used the term “away from home.” 

The identical term “away from home” appears in section 162(a) (2) 
of the Internal Revenue Code, 26 U.S.C. 162(a) (2), as a limitation on 
authorized traveling expense tax deductions and it has been applied by 
the courts as having reference to absence from the town or area where 
the taxpayer resides. The courts have held, therefore, that expenses 
incurred in traveling between home and place of business where both 
are located in the same city or area are “commuting expenses” and are 
not incurred while away from home within the meaning of that law. 
Carlson v. Wright, 181 F. Supp. 568; Commissioner v. Stidger, 386 
U.S. 287. 

Since, as indicated above, the purpose of clause (4) is to provide, by 
payment of a per diem, a means of reimbursing the reservists concerned 
for the cost of quarters and subsistence which they must procure for 
themselves when “away from home,” we believe that the term as used 
in clause (4) should be given a similar application ; that is, as contem- 
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plating an absence from home which subjects the reservist to expenses 
for quarters and subsistence. 

Accordingly, we are of the view that a per diem allowance may not 
properly be authorized under clause (4) of section 404(a) for payment 
to a reservist who commutes daily from his home to his duty station, 
regardless of whether or not the duty station and home are both 
located within the boundaries of the same city or other specified geo- 
graphical area, To that extent we agree with the view of the witness 
mentioned above. 

We recognize that the allowances provided by 37 U.S.C. 404(a) are 
subject to regulations prescribed by the Secretaries concerned, 37 
U.S.C. 404(b) and 411; and that those officials are authorized to specify 
the conditions under which the allowances will be payable and, within 
prescribed limitations, the kind and amount of the allowances. How- 
ever, it is clear from the legislative history of clause (4) that Congress 
intended that per diem shall be paid to reservists on duty away from 
their homes for short periods when they are not furnished mess and 
quarters by the United States. The denial of per diem in such cases, 
therefore, on the ground that the duty is performed at the inactive 
training duty station would, in our opinion, be contrary to the ex- 
pressed intent of Congress. Accordingly, questions 1(a), (b) and (c) 
are answered in the negative, provided, of course, the members are 
“away from home.” As to the per diem payable in the circumstances of 
questions 1(b) and (c), see the answer to question 4. 

Question 2. 

Would your answers to Question 1 be the same if the members concerned were 
on active duty or active duty for training (ACDUTRA) as distinguished from 
annual active duty for training under orders which require a return to home upon 
completion of duty? 

Since the purpose of clause (4) is to permit. payment of per diem 
to reservists ordered from their homes for short periods (less than 20 
weeks) of duty while at, the training duty station in cases where 
quarters and mess are not available and the law is not limited as to 
the type of duty being performed, the answer to question 2 is in the 
affirmative, provided, of course, the members were called to duty from 
their homes for tours of less than 20 weeks’ duration. 

Question 3. 

Would your answers under question 1 or 2 be the same if the station at which 


the ANACDUTRA, ACDUTRA, or active duty was performed were a station 
other than that at which they normally perform inactive duty training? 


With respect to this question the Under Secretary says it is believed 
that, to comply with the legislative history, denial of per diem is 
required only while on annual active duty for training when both Gov- 
ernment quarters and Government mess are available, and that pay- 
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ment of per diem was contemplated for a member of the Reserve 
components while on such duty under conditions where Government 
quarters, Government mess, or both, are not available even though the 
duty is performed at the same place and under the same conditions as 
apply to his inactive duty training. 

Question 3 is answered in the affirmative. 

Question. 4. 


May the Secretaries of the uniformed services amend the JTR to provide for 
the payment of per diem to members of the reserve components while on ANAC 
DUTRA, ACDUTRA, or active duty at locations away from their homes under 
orders which require a return to home upon completion of duty regardless of 
the availability of Government quarters and/or mess : 

(a) when on duty under conditions where members of the regular services 
on temporary duty would be entitled to per diem and 

(b) when on duty with Inembers of the regular services who are entitled to 
per diem? 


In H. Rept. No. 13, 90th Cong., to accompany H.R. 2, which became 
Public Law 90-168 (page 57), it is stated that section 104 of the bill, 
which became section 3 of the act, is designed to provide the same 
entitlements to al] military personnel in the matter of per diem eligi- 
bility when circumstances are essentially the same.. As mentioned 
above, however, it was further stated that it was not considered appro- 
priate that reservists directed to perform active duty training “should 


receive per diem * * * for the performance of their 2 weeks of annual 
active duty for training at a military installation where quarters and 
messing are, in fact, available.” 

On page 15 of S. Rept. No. 732, 90th Cong., also to accompany 
H.R, 2, it is stated that the Department of Defense has indicated that 
payment of per diem would not be authorized during annual active 
duty training periods where Government quarters and messing were 
in fact available at a military installation. 

While those statements refer to periods of annual active duty for 
training, we believe they should be viewed as reflecting an intent that 
the right to per diem should be denied generally to reservists on tours 
of duty of less than 20 weeks’ duration at military installations where 
Government quarters and mess are provided for them. The per diem 
is a permanent station allowance and, if a mess and quarters are avail- 
able for the members at the duty station the payment of per diem is not 
contemplated, the comment as to equalizing entitlement to travel per 
diem with that of members of the Regular services apparently having 
reference to cases where a mess or quarters are not provided. 

In this regard, under the provisions of paragraph M4205-5 of the 
Joint Travel Regulations a Regular member on temporary duty at a 
station where he is furnished subsistence without change and adequate 
quarters are available for his use is not entitled to any per diem pay- 
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ment on their account. Similarly, a reservist on duty at a station where 
mess and quarters are provided for him may not be paid a per diem. If 
either subsistence is furnished without charge or adequate quarters are 
available to the Regular member at his temporary duty station his per 
diem is reduced accordingly. A corresponding reduction should be 
made in the case of the reservist if either a mess or quarters are pro- 
vided for him at the duty station. Payment on any other basis would, 
in our opinion, result in unequal rather than equal treatment. 

Questions 4 (a) and (b) are answered accordingly. 

Question 5. 

May the Secretaries of the uniformed services amend the JTR to provide for 
the payment of per diem to members of the reserve components while on active 
duty or active duty for training under orders which require a return to home 
upon completion of duty for a period of : 


(a) 20 weeks or more but less than 6 months, or 
(b) 6 months or more? 


Question 6. 


If your reply to Question 5 (a) or (b) is in the affirmative, may the Secretaries 
of the uniformed services amend the JTR to provide in such cases for allowances 
as for a permanent change of station instead of per diem whenever such alterna- 
tive is considered to be appropriate by the Secretary of the service concerned or 
his designated representative? 


The Assistant Secretary’s views on Questions 5 and 6 are as follows: 


The Joint Travel Regulations, as issued January 1, 1968, limits per diem to 
20 weeks. This limitation was imposed in view of the position taken by your 
office in letter to the Honorable Richard B. Russell, M.C., B-137506 and 
B-152420 of April 28, 1967, containing your comments and recommendations on 
H.R. 2 which was enacted as Public Law 90-168. While it is noted that specific 
limitations were not adopted by the Congress, as suggested by you, it is believed 
that reasonable limitations are implicit. Since 6 months is the minimum period 
under which members on active duty for other than training duty may be fur- 
nished transportation of dependents and since 1 year is the minimum period 
under which members on active duty for training may be furnished transporta- 
tion of dependents, the current regulation has created a grey period when per 
diem is not payable and yet important permanent change of station entitlements 
are withheld. It is planned to apply the same general rules to travel of members 
of the reserve components as is currently being applied to members of the regular 
services in determining whether the member should be placed under temporary 
duty or permanent change of station orders in such cases. 


As the Assistant Secretary indicates, we believe section 3 of Public 
Law 90-168 is intended to apply only in the case of reservists ordered 
from their home to a training station for short periods of less than 
20 weeks and we find nothing in the legislative history of clause (4) 
which requires a change in our belief. 

Implicit in Questions 5 and 6 is a view that the duty involved is per- 
formed in a temporary duty status. Such is not the case, however, and 
the rules and regulations relating to temporary duty travel have no 
necessary application to such duty. Regulations prescribing per diem 
allowances pertaining to any active duty periods of military personnel 
for a duration of 20 weeks or more, therefore, could be authorized only 
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under the provisions of 37 U.S.C. 404(a) (1). Accordingly, Question 
5 (a) and (b) is answered in the negative. 

While, therefore, no answer is required to Question 6, it may be noted 
that the restrictions on the movement of dependents in cases of active 
duty for less than 6 months and training duty for less than 1 year 
have long been contained in the Joint Travel Regulations and in our 
opinion, the addition of clause (4) to 37 U.S.C. 404(a) has no bearing 
upon the question as to whether those restrictions should be changed. 
That question is a matter for determination by the Secretaries con- 
cerned under the authority vested in them by the provisions of 37 
U.S.C. 406 (a) and (c). 

Question 7. 

May the Secretaries of the uniformed services amend the JTR to permit the 
payment of allowances prescribed in JTR, Part K, Chapter 4, to members of 
the reserve components in cases in which such members’ homes, or places from 
which called to active duty, and the active duty station are both located within the 
corporate limits of the same city or town? 

As to this question the Under Secretary says: 


In the cases here contemplated, the member’s home and regular place of em- 
ployment as a civilian are normally located within reasonable commuting distance 
of each other and he establishes transportation arrangements accordingly. When 
he is called to active duty at a station located within the geographical limits of 
the same city or town as his home, he may in certain cases: such as New York, 
Los Angeles, Chicago, etc., be put to considerable additional expense in com- 
muting to his active duty station. A member of the regular service in such 
situation who would, under Government orders, be required to perform duty 
at a station other than his regular station but within or around the metropolitan 
area in which his duty station is located would be so reimbursed. It may be 
that this benefit, if proper, was permissible before passage of Public Law 90-168. 


Inasmuch as the reservists’ active duty stations are in fact their per- 
manent duty stations, payment of allowances as prescribed by part K, 
chapter 4, of the Joint Travel Regulations may be authorized in the 
circumstances indicated to the extent that they provide reimbursement 
for transportation expenses necessarily incurred in conducting official 
business within the limits of the permanent. station and in areas ad- 
jacent thereto. The expenses of commuting from home to duty station, 
however, are not such transportation expenses (45 Comp. Gen. 30; 
42 id, 612) ; and, since the reservist who commutes daily from his home 
to his training duty station is, in our opinion, not “away from home” 
for purposes of 37 U.S.C. 404(a) (4), the provisions of clause (4) 
afford no authority for payment of any commuting expenses in the 
situations contemplated by Question 7. 

Question 8. 

If the Joint Travel Regulations are amended to eliminate par. M1150-10c 
thereof and to provide for the payment of per diem under fixed conditions else- 
where in the regulations, may the Secretaries of the uniformed services continue 
to provide for reimbursement to members under JTR, Part K, Chapter 4, when 


authorized or approved thereunder, in cases where the home or place from which 
called to active duty of members of the reserve components and their active 
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duty, ANACDUTRA, or ACDUTRA stations are not located in the corporate 
limits of the same city or town but are in the same commuting area and the 
appropriate commander has determined and stated in orders that per diem is 
not payable since, in his opinion, the member is permitted to commute daily to 
his home and will incur no additional subsistence expense? 

Because of the permanent nature of the active duty training sta- 
tions involved, the answer to Question 7 is applicable also to Question 
8, regardless of whether paragraph M1150-10c is eliminated from the 
regulation. 

It is our opinion that the permanent station definition contained 
in paragraph M1150-10c of the Joint Travel Regulations is neither 
authorized nor required by the provisions of 37 U.S.C. 404(a) (4) 
and is of no effect in determining the member’s entitlement, either to 
pay and allowances for the period of his training duty, or to reim- 
bursement of the cost of travel to and from the training duty station. 
Since, therefore, that paragraph serves no useful purpose, it should 
be eliminated from the regulations. See decision of November 12, 1968, 
48 Comp. Gen. 301, supra, and decision of January 27, 1969, 48 Comp. 
Gen. 490. 


[B-157586] 


Family Allowances—Separation—Type 2—Common Residence— 
Management and Control by Member 

The payment of a monthly rental by a member of the uniformed services to 
his wife’s parents for the accommodations furnished his pregnant wife during 
his absence, and the supplying of funds for the operation of his car and to pro- 
vide clothing for his wife and needed baby items do not entitle the member to 
the $30-monthly family separation allowance prescribed in 37 U.S.C. 427(b) to 
compensate a member for the additional household expenses occasioned by a 
separation due to military assignment. The household of the wife’s parents is 
not subject to the management and control of the member—a prerequisite for 
the payment of the allowance—and the fact that he pays rent, a cost for which 
the basic allowance for quarters provides, and supplies other funds affords no 
legal basis for crediting the member with family separation allowance. 


To M. M. Wold, Department of the Navy, February 10, 1969: 


There has been received by second endorsement of the Comptroller 
of the Navy, dated January 22, 1969, your letter dated November 23, 
1968, requesting a decision as to the entitlement of Danny L. Gibson, 
BT2, USN, to a family separation allowance of $30 per month in the 
circumstances presented. The request has been assigned Submission 
No. DO-—N-1029, by the Military Pay and Allowance Committee, De- 
partment of Defense. 

In an enclosed statement Mr. Gibson says that his wife, who is 
expecting a child in February is staying with her parents because he 
did not want her to remain alone in an apartment and she is nearer her 
doctor. He says further that he and his wife are paying her parents 
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$40 a month rent and that if he were home he could stay there for as 
long as he wished. 

Mr. Gibson states that in addition to the rental payments, he pays 
the expense of operating his automobile and pays for his wife’s cloth- 
ing and for items that a baby may need. He has certified that the place 
in which his dependent is residing is subject to his management and 
control. 

You suggest that the payment of rent for the room where the de- 
pendent resides may imply that the household is subject to the manage- 
ment and control of the member as could be the case if a nearby apart- 
ment were rented for the dependent. 

Under the provisions of 37 U.S.C. 403 members of the uniformed 
services are entitled to a basic allowance for quarters when 
they are not furnished quarters by the United States adequate 
for themselves and their dependents if with dependents. An obvious 
purpose of this allowance is to reimburse the members for the cost 
of quarters obtained by them for their dependents. 

Section 427(b), Title 37, United States Code, as added by section 
11 of the Uniformed Services Pay Act of 1963, Public Law 88-132, ap- 
proved October 2, 1963, 77 Stat. 217, provides for the payment of a 
monthly family separation allowance in the amount of $30 to certain 
members entitled to basic allowance for quarters on behalf of depend- 
ents, where the members are on duty under specified conditions, in- 
cluding, as in Mr. Gibson’s case, duty on board a ship away from the 
home port of the ship for a continuous period of more than 30 days. 

The legislative history of section 427(b) shows that the purpose of 
the legislation is to compensate a serviceman for the added household 
expenses that arise by reason of his separation from his dependents for 
a substantial period of time as a result of his military duty assignment. 
The Secretary of the Navy, in an appearance before Subcommittee of 
the Committee on Armed Services, United States Senate (page 62 of 
the Subcommittee Hearings on H.R. 5555, which was enacted as 
Public Law 88-132), testified as follows: 

* * * in the wisdom of the Congress, H.R. 5555 provides a new family separa- 
tion allowance, which I consider a most appropriate and necessary addition. It 
recognizes, for the first time, the additional expenses incurred by military fami- 
lies when the head of the household is called away from home for prolonged 
periods in the line of duty. 

It will offset, in a modest way, the additional expenses of plumbers, electri- 


cians, carpenters, and general handymen which the family budget must bear 
when the husband is absent. 


On the basis of the legislative history of 37 U.S.C. 427(b), we have 
consistently held that unless the record shows that a member is main- 
taining a household for his dependents, subject to his management and 
control so that the attendant liability and responsibility will rest on 
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him, the $30 monthly family separation allowance is not payable. The 
residence must be the member’s and not that of someone else. 43 Comp. 
Gen. 382, 350, answer to question 23; 47 Comp. Gen. 431; id. 583. 

Although in his statement the member indicates that if it were not 
for his wife’s condition she would be living in their own apartment, 
his entitlement must be determined on the actual facts of the case. 

It seems clear from the record that the dependent in this case is re- 
siding in a household maintained by her parents and not the member. 
He has no responsibility for the household maintenance expenses. The 
fact that he is paying rent to her parents, a cost item for which the 
basic allowance for quarters is expressly provided, and supplying 
funds for the operation of his automobile, the clothing requirements of 
his wife and the anticipated needs of his expected child affords no 
legal basis for crediting him with the $30 monthly family separation 
allowance, 

Accordingly, on the present record, it must be concluded that Mr. 
Gibson is not entitled to the $30 monthly family separation allowance. 
The papers submitted with your request are being retained here. 


[B-166032} 


Officers and Employees—Missing, Interned, Captured, Etc.—Prox- 
imate Result of Civilian Employment Determination 


When a civilian employee stationed inside the United States enters a missing 
status outside the United States while on leave sailing a sloop from Newport, 
Rhode Island, to St. Thomas, Virgin Islands, a determination by the agency head 
that the missing status of the employee was the proximate result of his civilian 
employment is required before the missing persons benefits provided by the act 
of August 29, 1957 (5 U.S.C. 5561) may be granted, even though the act does not 
expressly refer to the situation involved. 


To the Chairman, National Transportation Safety Board, Febru- 
ary 11, 1969: 

We refer to your letter of January 27, 1969, requesting our decision 
concerning the applicability of 5 U.S.C. 5561 et seg. (formerly known 
as the Missing Persons Act) in the case of Mr. Russell A. Potter, one 
of the Board’s hearing examiners. 

Your letter sets forth the following circumstances relating to: Mr. 
Potter’s case: 

* * * Mr. Potter entered missing status while on annual leave covering the 
period November 29 to December 17, 1968. During this period, he and two compan- 
ions set out in a 33-foot sloop named LISA ANN II on a voyage from Newport, 
R.I., to St. Thomas, V.I. According to newspaper accounts, the LISA ANN II 
departed Newport on December 2 or 3, 1968 and was scheduled to make a refuel- 
ing stop at Bermuda on December 10. The LISA ANN II was reported overdue 


on December 15 and, despite intensive search and rescue efforts by the Coast 
Guard, was not sighted or heard from as of December 26. 
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On January 6, 1969, a body believed to be that of Aloysius J. Hinnegan, skipper 
of the LISA ANN II, was recovered by the Coast Guard from the Atlantic Ocean 
at a position approximately 550 miles ESE of Newport and 475 miles NE of 
Bermuda. With this development, the Coast Guard renewed the search until 
January 10 but again with negative results. 


5 U.S.C. 5561 reads in part as follows: 


(2) “employee” means an employee, in or under an agency who is a citizen or 
national of the United States or an alien admitted to the United States for per- 
manent residence, but does not include a part-time or intermittent employee or na- 
tive labor casually hired on an hourly or daily basis. However, such an employee 
who enters a status listed in paragraph (5) (A)-—(E) of this section— 

(A) inside the continental United States or 
(B) who is a resident at or in the vicinity of his place of employment in 
a territory or possession of the United States or in a foreign country and who 
was not living there solely as a result of his employment ; 
is an employee for the purpose of this subchapter only on a determination by the 
head of the agency concerned that this status is the proximate result of employ- 
ment by the agency * * *. 

The literal wording of the quoted provision indicates that when an 
employee, stationed inside the continental United States, enters a 
status listed in paragraph 5(A)-—(E) of such section at a time when 
he is outside the continental United States, for whatever reason, he 
would qualify as an “employee” for missing persons benefits without 
any determination being made by the agency head that the status is the 
proximate result of employment by the agency. 

On the other hand such a conclusion appears inconsistent with the 
purpose and spirit of the statute. As pointed out in your letter it was 
not until enactment of the act of August 29, 1957, 71 Stat. 491, that 
coverage was extended to an employee who was located within the 
continental limits of the United States at the time he entered a status 
enumerated in the act. This extension of coverage was deemed neces- 
sary primarily because certain employees might enter such a status as 
a result of aircraft accidents or while performing security missions 
within the continental United States. The Congress expressly granted 
this extension upon the condition that the agency head determine that 
the missing status was the proximate result of employment by the 
Department. See pages 3, 6 and 7 of S, Rept. No. 970, August. 15, 1957, 
on H.R, 5807; page 2 of H. Rept. No. 204, March 18, 1957, on H.R. 
5807, and 103 Cong. Rec. 6365, May 6, 1957. 

It is reasonably clear that the purpose of the 1957 amendment was 
to extend the coverage of the act to civilian employees who entered a 
status described in such act in the continental United States only when 
such employees otherwise were engaged in the performance of official 
duty or when such missing status was incident to their performance of 
official duty. While the statute does not expressly refer to a situation 
in which an employee officially stationed in the United States enters 
a missing status outside of the United States, such as here, we con- 
sider that unless such employee’s presence outside the United States 
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clearly was pursuant to official orders the granting of missing persons 
benefits would be dependent upon an administrative determination 
made by the employing agency that the status otherwise giving rise 
to missing persons benefits was the proximate result of his employ- 
ment. A literal construction of the provision would, we believe, pro- 
duce an unintended result that would be inconsistent with the 
contemplated purpose and objective of the 1957 amendment. 

Accordingly, our view is that. unless such an administrative deter- 
mination can be made in the case of Mr. Potter missing persons bene- 
fits may not be granted in his case. 


[B-165432} 


Uniforms—Military Personnel—Reserve Officers’ Training Corps— 
Reserve Duty Prior to Regular Appointment 


A distinguished military graduate of the Air Force Reserve Officers’ Training 
Corps who incident to reporting for active duty on June 1, 1964 in his status as a 
Reserve officer is not paid the uniform allowance prescribed by the act of Au- 
gust 10, 1956, upon appointment on October 9, 1964 as a second lieutenant in the 
Regular Air Force, with date of rank June 1, 1964, pursuant to 10 U.S.C. 8284, 
is entitled to the initial and additional active duty uniform allowance provided 
by the amendatory act of October 13, 1964, which extended uniform allowance 
benefits to ROTC graduates appointed under 10 U.S.C. 2106 or 2107, and commis- 
sioned after October 13, 1964. Absent a statute providing otherwise, the effective 
date of the officer’s appointment to the Regular Air Force was the date of accept- 
ance, October 27, 1964, after the new law was in effect. 

To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 


February 12, 1969: 


Further reference is made to your letter of September 23, 1968 (CP), 
requesting an advance decision whether, under the circumstances dis- 
closed, Captain Charles L. Meyer, USAF, FR79237, is entitled to pay- 
ment of $300 representing initial and additional active duty uniform 
allowance. A further question is asked as to the effective date of the 
officer’s appointment in the Regular Air Force. Your letter was for- 
warded here by the Office of the Assistant Comptroller of the Air Force 
under date of October 11, 1968, and has been assigned Air Force Re- 
quest No. DO-AF-1022 by the Department of Defense Military Pay 
and Allowance Committee. 

The record shows that by Special Order A-—1225, dated March 25, 
1964, Lieutenant Meyer was ordered to extended active duty effective 
June 1, 1964, as a Reserve officer for the purpose of attending an under- 
graduate pilot training course in excess of 20 weeks duration at Vance 
Air Force Base, Oklahoma. Those, orders show his initial appoint- 
ment—presumably as a Reserve officer—as January 31, 1964. The offi- 
cer reported for active duty on June 1, 1964, in his status as a Reserve 
officer. 





530 DECISIONS OF THE COMPTROLLER GENERAL [48 


By Special Order AA-2186 dated October 9, 1964, Department of 
the Air Force, Washington, D.C., Lieutenant Meyer, a distinguished 
military graduate of the Air Force Reserve Officer’s Training Corps, 
was appointed a second lieutenant, Regular Air Force, with date of 
rank June 1, 1964, pursuant to 10 U.S.C. 8284—which provides for the 
appointments in commissioned grades in the Regular Air Force by the 
President, by and with the advice and consent of the Senate. The 
officer states that the appointment was accepted October 27, 1964. The 


orders further provided that acceptance of the Regular appointment 
would not affect date of rank held and that an Air Force Reserve 
commission would be vacated on the day prior to date of Regular oath 
of office. In submitting fhe claim, the officer certifies that since his 
entry on active duty on June 1, 1964, he has received no uniform al- 


lowance authorized in chapter 6, Department of Defense Military Pay 
and Allowances Entitlements Manual or any other directive. 

In expressing doubt in the matter, you say that the question arises 
as to the legality of paying uniform allowance under a procedure 


contemplating delaying the tender of Regular appointments to distin- 


guished military graduates for at least 91 days after entering on 
extended active duty. A further question is raised by you as to the 
effective date of the officer’s Regular appointment, that is, whether it 


is the date of the appointment order (October 9, 1964) or the date of 


acceptance (October 27, 1964) for uniform allowance purposes. 
At the time (June 1, 1964) Lieutenant Meyer reported for active 
duty in his status as a Reserve officer, an officer of a Reserve component 


was entitled to an initial and additional uniform allowance as provided 
in section 305 of the Career Compensation Act of 1949, as added by 
section 20(d) of the act of August 10, 1956, 70A Stat. 628, 37 U.S.C. 
415 and 416 (1958 ed., Supp. V), in pertinent part, as follows: 


§ 415. Uniform allowance: officers; initial allowance. 

(a) Subject to subsections (b) and (c) of this section, a reserve officer of an 
armed force or an officer of the Army, or the Air Force, without specification of 
component, is entitled to an initial allowance of not more than $200 as reimburse- 
ment for the purchase of required uniforms and equipment— 

(1) upon first reporting for active duty (other than for training) for a 
period of more than 90 days; 


a » a * * a & 

§ 416(b) In addition to the allowance provided by section 415(a)—(c) of this 
title and subsection (a) of this section, a reserve officer of an armed force, or an 
officer of the Army, or the Air Force without specification of component, is entitled 
to not more than $100 as reimbursement for additional uniforms and equipment 


required on that duty, for each time that he enters on active duty for a period 
of more than 90 days. 


The above-quoted sections of Title 37 were amended by section 202 
(3) of the act of October 13, 1964, 78 Stat. 1063, 1070, by extending the 
uniform allowance benefits to include a “Regular officer of an armed 
force appointed under section 2106 or 2107 of Title 10, United States 
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Code.” See 37 U.S.C. 415(a) and 416(b) (1964 ed.). Sections 2106 and 
2107 of Title 10 authorize the appointment of selected ROTC members 
as Regular or Reserve officers in the appropriate armed force. In line 
with the amendment of October 13, 1964, paragraphs 30602c(3) and 
30603b(3), chapter 6, of the Military Pay and Allowances Entitle- 
ments Manual, precluded payment of an initial and additional uni- 
form allowance to ROTC graduates commissioned in a Regular 
component before October 13, 1964. 

The legality of payment of uniform allowances to ROTC distin- 


guished military graduates ordered to extended active duty in their 
status of Reserve officers has been the subject of several of our decisions 
involving different factual situations. See, for example, 40 Comp. Gen. 
589; 41 td. 547; 46 id. 167; and B-147685, January 15, 1962. These 
decisions involve situations prior to October 13, 1964, where either 
before or shortly after the member reported for extended active duty 
as a Reserve officer, he was appointed a Regular officer. 

In such cases it was noted that, while the member was ordered to 
active duty in his Reserve officer status, it was evident that the member 


anticipated an appointment as a Regular officer and was so appointed 
shortly after reporting for duty. It was concluded that such active 
duty orders may not be regarded as coming within the uniform allow- 
ance provisions of 37 U.S.C. 255 (now 37 U.S.C. 415, 416) so as to 
entitle a member to a uniform allowance for active duty in excess of 
90 days as a Reserve officer. 40 Comp. Gen. 539. 

Prior to the above-mentioned act of October 13, 1964, which amended 
the uniform allowance provisions of sections 415(a) and 416(b) of 
Title 37 (formerly 37 U.S.C, 255), ROTC graduates commissioned as 
Regular officers were not entitled to a uniform allowance. Congress 
was aware of this situation as noted on page 23 of H. Rept. No. 925, 
to accompany H.R. 9124 which became the act of October 13, 1964, 
where it is stated that— 

The bill would provide that ROTC graduates whether commissioned as Regular 
officers or Reserve officers, would be authorized to draw the same uniform allow- 


ance as is presently provided for ROTC students who are awarded Reserve com- 
missions upon graduation. 


Except as otherwise provided, Public Law 88-647 became effective 
October 13, 1964, and its benefits were applicable on and after that date 
to ROTC graduates appointed as Regular officers. 

Generally, in the absence of a statute providing otherwise, an 
appointment as a commissioned officer in an armed force is not effective 
unless the tender of appointment is accepted. See, generally, an opinion 
of The Judge Advocate General of the Air Force reported at 1 Dig 
Ops Officers, section 15.5, citing various authorities. Also, see 27 Comp. 
Gen. 176. 
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Under the orders of October 9, 1964, appointing Meyer a second lieu- 
tenant in the Regular Air Force, the officer was considered as being 
ordered to active duty in his USAF commissioned grade “on date of 
acceptance of RegAF appointment.” Since the officer’s appointment 
in the Regular Air Force was tendered to him under the old law before 
October 13, 1964, and was not actually accepted by him until October 
27, 1964, when the new law was in effect, he may be considered “a regu- 
lar officer of an armed force appointed under section 2106 or 2107 of 
title 10” after October 13, 1964, within the purpose and intent of the 
amendment of that date of 37 U.S.C. 415 and 416, for uniform allow- 
ance purposes. 

Accordingly, payment of the officer’s claim is authorized, if other- 
wise correct. 


[B-165693] 


Pay—Retired—Advancement on Retired List—Highest Grade 
Satisfactorily Held “at Any Time in the Armed Forces” 


An Air Force master sergeant retired effective October 1, 1966, pursuant to 10 
U.8.C. 1331 and 1401, in the grade of major, the equivalent grade in the Air 
Force to that of lieutenant commander, the highest grade he satisfactorily held 
in the Naval Reserve where he served for 20 years, and who then on the basis 
of retirement under section 1331 is placed on the Air Force Reserve retired list 
as a major effective August 9, 1967, is entitled to have his retired pay computed 
on the basis of his lieutenant commander grade provided the Secretary of the 
Navy or his designee determines the officer satisfactorily held that grade. The 
member having qualified for retired pay under 10 U.S.C. 1331 became entitled to 
retired pay computed under formula 3, section 1401, which prescribes the compu- 
tation of retired pay on the basis of the highest grade satisfactorily held “at any 
time in the Armed Forces.” 

To Lieutenant Colonel J. R. Kelliher, Department of the Air Force, 


February 12, 1969: 

Further reference is made to your letter of November 12, 1968 (file 
reference ALRA-1), requesting an advance decision as to the pro- 
priety of making payment on a voucher in the amount of $69.44 in 
favor of Jacob M. Whorley, USAF, retired, representing the differ- 
ence in retired pay between that computed on the basis of a major and 
that of a master sergeant for the period September 1 to 30, 1968. Your 
letter was forwarded here by the Office of the Deputy Comptroller 
for Accounting and Finance under date of December 18, 1968, and has 
been assigned Air Force Request. No. DO-AF-1026 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

It appears from the record that by orders dated May 31, 1967, De- 
partment of the Air Force, Headquarters Air Reserve Personnel Cen- 
ter, Denver, Colorado, Master Sergeant Whorley was placed on the 
United States Air Force retired list as of September 30, 1966, and 
retired effective October -1, 1966, with retired pay computed as a 
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major (highest grade satisfactorily held) pursuant to sections 1331 
and 1401, Title 10, U.S. Code. Those orders show his then current 
grade in the Air Force as a master sergeant. 

Thereafter, by orders dated August 16, 1967, issued by the same 
Headquarters, Sergeant Whorley was relieved from his assignment as 
an enlisted man in the Air Force Reserve, appointed a major and as- 
signed to the Retired Reserve Section, and placed on the United States 
Air Force Reserve retired list effective August 9, 1967. Those orders 
cited paragraph 40a, Air Force Manual 35-7, as authority for the 
action taken. This regulation provides that eligibility for transfer 
or assignment to the Retired Reserve is established when a member 
of a Reserve component has been retired or granted retired pay under 
10 U.S.C, 1381. 

It is stated in your letter that the officer held the grade of lieutenant 
commander in the United States Naval Reserve (which is equivalent 
to the grade of major in the Air Force) and that the highest grade 
held by him in the Air Force was master sergeant. Other information 
shows that he was a member of the Naval Reserve from March 16, 
1942, to June 30, 1962, and that the highest grade held by him in that 
capacity was lieutenant commander. It is further shown that he had 
served in the New Mexico National Guard from September 12, 1962, 
to September 30, 1966. Presumably this was service as an enlisted man. 

You refer to several of our decisions and to the decisions of the 
Court of Claims in Friestedt v. United States, 173 Ct. Cl. 447 (1965), 
and Miller v. United States, 180 Ct. Cl. 872 (1967), and you express 
the view that in the light of our decision of June 10, 1968, 47 Comp. 
Gen. 722, under 10 U.S.C. 1401, formula 3, a retired member of one 
branch of the uniformed services who held a higher grade in another 
branch of the uniformed services is not entitled to retired pay com- 
puted on the pay of such higher grade. You say, however, that, since 
formula 3 of section 1401 refers to service in the “armed forces”— 
language seemingly broader in scope than in section 511 of the Career 
Compensation Act of 1949—you request a decision as to whether 
Sergeant Whorley can be paid at the rate of major based on his grade 
of lieutenant commander held in the United States Naval Reserve. 

It appears from the record that since his retirement, the officer’s 
retired pay has been computed on the basis of his grade of lieutenant 
commander, but because of our decision of June 10, 1968, his retired 
pay was recomputed effective September 1, 1968, on the basis of his 
grade of master sergeant, the highest grade held by him in the Air 
Force. 

We have held in cases involving section 511 of the Career Compen- 
sation Act of 1949, 37 U.S.C. 311 (1958 ed.), that a retired member of 
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one branch of the uniformed services who satisfactorily held a higher 
rank, grade or rating in another branch of the uniformed services is 
not entitled to retired pay computed on the active duty pay of such 
higher rank, grade or rating. See 29 Comp. Gen. 437; 32 id. 425; and 
B-145892, dated July 18, 1961. In 32 Comp. Gen. 425, the provisions 
of section 513 of the Career Compensation Act, 37 U.S.C. 3138, were 
distinguished from those of section 511 of that act in that section 511 
was addressed to men theretofore retired while section 513 was ad- 
dressed to those both theretofore and thereafter retired and applied 
only to members who had World War I service. In 33 Comp. Gen. 10 
we held that the limitation of the “same service” rule applied to those 
members seeking the retirement and separation benefits of sections 
402 and 403 of the Career Compensation Act, 37 U.S.C. 272 and 273 
(1952 ed.), respectively. 

In the Friestedt case, the Court of Claims held that an enlisted 
member of the Air Force retired for disability was entitled, when 
advanced on the retired list under 10 U.S.C. 1372(2), to the highest 
grade (first lieutenant) in which he had served satisfactorily in the 
Army (when the Air Corps was an integral part of the Army), and 
that therefore he was entitled to compute his retired pay on the pay 
for the grade of first lieutenant. We held in decision of April 3, 1967, 
46 Comp. Gen. 727, 730, that the conclusion of the Court of Claims 
in the Friestedt case warrants modification of our decision in 33 Comp. 
Gen. 10 only to the extent stated in that (later) decision. 

In the Miller case, the Court of Claims held that a retired enlisted 
member of the Coast Guard is entitled under the provisions of 14 
U.S.C. 362 to compute his retired pay on the basis of the higher grade 
in which he had previously served satisfactorily in the Navy. We con- 
cluded in our decision of June 10, 1968, 47 Comp. Gen. 722, that while 
the statutory provisions involved in the Afid/er case were somewhat 
similar to the language of section 511 of the Career Compensation 
Act, the matter was too doubtful to warrant our holding that the rule 
in the Miller case should be extended to similar or related statutes. 
In that connection we noted the disinclination of the Court of Claims 
in the Afiller case to discuss the correctness of our decisions under 
section 511 of the Career Compensation Act and the differences be- 
tween the various related statutes, 

A non-Regular member of a uniformed service who otherwise quali- 
fies for retired pay under 10 U.S.C. 1831-1337, is entitled to retired 
pay computed under formula 3 of section 1401 of Title 10, U.S. Code, 
which specifies that such retired pay is determined by multiplying 
the “Monthly basic pay of highest grade held satisfactorily by person 
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at any time in the armed forces” by “214% of years of service credited 
to him under section 1333.” 

Prior to the codification of Title 10 by the act of August 10, 1956, 
70A Stat. 1, the formula for computation of such retired pay was con- 
tained in section 303 of the act of June 29, 1948, ch. 708, 62 Stat. 1088, 
which provided for the computation of retired pay on the basis of the 
highest grade, temporary or permanent, satisfactorily held by him 
“during his entire period of service.” The codifiers substituted the 
words “at any time” for the words “during his entire period of service.” 
See page 115 of H. Rept. No. 970 dated June 28, 1955, to accompany 
H.R. 7049, which revised, codified, and enacted into law Title 10 of 
the United States Code. 

In decision of January 3, 1951, 30 Comp. Gen. 262, we considered 
the case of an enlisted man who satisfactorily held the grade of chief 
yeoman while serving in the Navy and who thereafter served in the 
grade of corporal, New York National Guard, and retired in that 
grade under title ITI of the act of June 29, 1948 (10 U.S.C. 1331-1337). 
Since the grade of chief yeoman in the Navy is a higher grade than the 
grade of corporal in the Army, the question arose whether he was 
entitled to have his retired pay computed on the basis of the grade of 
chief yeoman because he held such grade in a service different from 
the service in which he was granted retired pay. 

In that decision we considered the provisions of section 303 of the 
1948 act providing for the computation of retired pay on the basis of 
the highest grade satisfactorily held “during his entire period of 
service.” In concluding that he was entitled to have his retired Pay 
based on the active duty pay of a chief yeoman in the Navy, we said 
(quoting from the syllabus) : 

A member of the National Guard retired under the provisions of title III of 
the act of June 29, 1948, which grants to certain members and former members 
of the reserve components of the armed forces retired pay based on the active- 
duty pay of the highest grade satisfactorily held by them, is entitled to have his 
retired pay computed on the active-duty pay of the highest grade satisfactorily 
held during his entire period of service, even though that grade was held in a 
service different from that of which he was a member at the time of retirement. 

Unlike the language in the other statutes, formula 3 of section 1401 
of Title 10 clearly specifies that for those individuals retired under 
10 U.S.C. 1331 the monthly retired pay is to be based on the highest 
grade held satisfactorily by the person “at any time in the armed 
forces.” In the light of this language and our holding in 30 Comp. 
Gen. 262, it is our view that Mr. Whorley is entitled to have his retired 
pay computed on the basis of his grade of lieutenant commander, the 
highest grade held by him in the Navy, provided the Secretary of the 
Navy or his designee determines that he satisfactorily held that grade. 
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Accordingly, the voucher and supporting papers are returned here- 
with, payment being authorized on the basis indicated, if otherwise 
correct. 


[B-163882] 


Contracts—Negotiation—Cutoff Date—Notice Sufficiency 


Where the common cutoff date for negotiations prescribed by paragraph 
8-805.1(b) of the Armed Services Procurement Regulation was not established 
under a request for proposals until after the low offer had been made responsive 
and accepted during the pendency of a request for a small business certificate of 
competency on the offeror of a responsive proposal who viewed the cutoff notice 
as a request for confirmation or extension of its offer and not as a continuation 
of negotiations, the cutoff notice although not constituting an improper auction 
technique within the meaning of paragraph 3-805.1(b) was insufficient to inform 
offerors that negotiations were still open and to invite their “best and final offer.” 
Therefore, all offerors within a competitive range should be afforded further 
opportunity for negotiations. 


To the Secretary of the Navy, February 13, 1969: 


Reference is made to the reports furnished this Office by the Naval 
Ship Systems Command by letters of May 23, July 15, and November 
26, 1968, concerning a protest by an offeror and the award which should 
be made under request for proposals N-00024-67-R-3457(S) for digi- 
tal to analog converters. Inasmuch as this procurement is still active, 
our decision, in accordance with Armed Services Procurement 
Regulation 3—507.2, will not disclose the identity or number of offerors. 

The request for proposals (RFP) was issued on May 1, 1967, with 
a closing date of May 17, 1967, for 37 CV-1980( )/USQ-20(U) 
digital to analog converters, together with associated maintenance 
and repair parts, engineering services and technical data for ship- 
board use. The original RFP was issued on a sole-source basis, but 
subsequently, upon request, was issued to other offerors. Proposals 
received offered two different types of equipment, one approach em- 
ploying switching into transformers and the other employing resistive 
ladder net works. 

In view of the two approaches, the Naval Ship Systems Command 
(Command) determined that, to fulfill its requirements, the specifica- 
tions for the converters should be revised to specify the salient char- 
acteristics of the resistive ladder design, eliminating switching into 
transformers. In. the engineering judgment of the Command, this 
change would overcome the difficulties experienced with the previous 
versions of the equipment. 

On February 23, 1968, offerors were requested to revise their pro- 
posals in accordance with the revised specifications, Additionally, re- 
quirements were included for the submission of a preproduction model 
and for the final acceptance test on equipment to be performed using 
a CP-642B/USQ-20 or CP-642A computer, the output of which the 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 537 


equipment under procurement must convert. A closing date for pro- 


posals was set for February 29, 1968, and later extended to March 29, 
1968. 


One protest was filed with this Office by a copy of a letter of 
March 18, 1968, to the contracting officer. In essence it was contended 
that the original RFP was amended to favor the originally intended 
sole source. The following paragraphs of the specifications were 
alleged to be restrictive, reflecting favoritism and more than the Gov- 
ernment’s minimum needs: 


a) Paragraph 3.4.1.1—Size of printed circuit card shall be as shown in figure 
1 of the specification. 

b) Paragraph 3.4.1.2—Connectors shall be as used in the CP642B/USQ-20(V) 
Computer and CV2036/USQ-20(V) Keyset Central Multiplexer as designed and 
built by a competitor. 

c) Paragraph 3.1.4.3—Digital Cards shall be as used in the CP642B Computer 
ane aes KCMX and as tabulated in enclosure 1 to specification ES—17- 

1. 

d) Paragraph 3.6.1.1—All switches must operate into resistive loads. 

e) Paragraph 3.6.1.2—Switching networks shall be isolated from inductive 
loads. 

f) Paragraph 3.6.1.3—Maximum current switched by any switch shall not 
exceed 1 milliampere. 

g) Paragraph 3.6.14—Maximum voltage across any switch shall not exceed 
10 volts. 

h) Paragraph 3.6.1.6—Switching shall be done by semiconductors selected 
from MIL-STD-701 through MIL—E-16400 is quite specific in this instance. 


The report of May 23, 1968, from the Command responded to 
specific points contested as follows (names of offerors have been 
omitted) : 


a. Specification, paragraph 3.4.1.1. The requirement that the size of the printed 
circuit cards shall be as shown in figure 1 of the specification serves the require- 
ments of commonality and maintainability. The same size card is used in the 
CV-642B computer, the CV—2086 key set central multiplexer and throughout the 
Navy Tactical Data System. The circuit card is a replaceable item costing 
approximately $20. 

b. Specification, paragraph 3.4.1.2. The connector specified, used in the 
CV-642B/USQ-20(V) computer and the CV-2086/USQ-20(V) key set central 
multiplexer, was designed by the Navy. * * * There are at least two sources 
for this ¢omponent. This connector, necessary for mating with the standard 
size cards, is of proven reliability. 

c. Specification, paragraph 3.1.4.3. Here the requirement that the digital cards 
used shall be those used in the CV-642B computer and the CV-—2086 Key Set 
Central Multiplexer as tabulated in enclosure (1) to the specification, is speci- 
fied for the same reason outlined in a above. These cards can be made from the 
drawings thereof as Sylvania has done in another procurement. At the pre-award 
suryey (The Protestant) indicated it intended to buy these digital cards from 
Sylvania. 

d, Specification, paragraph 3.6.1.1. Here the requirement is that all switches 
must operate into resistive loads, This design requirement specifies a much 
better technical approach providing greater accuracy and increased reliability. 
It eliminates saturation in the transformer. The use of resistive circuits is not 
new and is not unique to (The Sole Source). This design approach is frequently 
used by manufacturers of similar types of equipment. 

e, Specification, paragraph 3.6.1.2. The requirement that switching networks 
be isolated from inductive loads is necessary to eliminate transformer saturation. 

f-g. Specification, paragraphs 3.7.1.8 and .4. The requirements that maximum 
current switches by any switch shall not exceed 1 milliampere and that the 
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maximum voltage across any switch shall not. exceed 10: volts are necessary to 
insure reliability and long equipment life. 

h. Specification, paragraph 3.6.1.6. The requirement that switching shall be 
done by semiconductors selected from MIL STD-701 is necessary to provide the 
reliability and long life that is necessary to meet the Navy’s needs. (The Pro- 
testant) has used reed relays in some of the equipments produced by it under 
earlier contracts and asserts that it should be free to use them again. These 
reed relays have been difficult to fabricate, operate at high temperatures, and 
have not proven reliable in operation. 

Respecting the matter of restrictive specifications, this Office has 
recognized the primary responsibility of the procuring activity to 
draft specifications reflecting the actual needs of the Government con- 
sistent with the overall goal of competitive procurement. 44 Comp. 
Gen. 302. Essentially, we are confronted here with a difference of 
technical opinion as to the actual needs of the Government and we 
will not disagree with the judgment of the contracting officer unless 
it is clearly and convincingly in error. 40 Comp. Gen. 294. The Com- 
mand in this instance has set forth in detail the need for the amend- 
ments to the RFP and on that basis the protest on this point is denied. 

Another protest, submitted to this Office by letter of May 10, 1968, 
involves the added requirement to the amended RFP for the submis- 
sion of a preproduction model and for the final acceptance test on 
equipment to be performed using a CP-642B/USQ-20 or CP-642A 
computer. The crux of the protest is whether solicitation calls for the 
computer for testing the equipment to be furnished by the offeror or 
supplied as Government-furnished equipment under the contract. 
This procurement is negotiated, not advertised, and even assuming 
arguendo that the protestant’s position is correct the Government 
cannot be forced to enter into a contract which does not meet its 
needs. The Command advised the protestant that the Government 
could not furnish the required computer and that the offer to be con- 
sidered should be revised. Inasmuch as any resulting contract will 
provide that the contractor furnish the test computer, we do not 
consider it fruitful to discuss what might have been the result if a 
contract had been awarded before clarification of the requirement. 
We therefore consider this question resolved. 

The final matter before this Office involves the manner in which 
the negotiations have been conducted. As set out above, the closing 
date for proposals, after extensions, was set for March 29, 1968, Two 
of the proposals received under the amended RFP were initially 
unacceptable, One offer was technically unacceptable because the 
switching into transformers approach was proposed. The other unac- 
ceptable offer required the CP-642B/USQ-20 or CP-642A computer 
for the final acceptance testing to be furnished as Government: equip- 
ment. However, these two offerors were considered within a com- 
petitive range and negotiations were conducted with all offerors. 
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In early May 1968, negotiations were held with the technically un- 
acceptable offeror. The Command advised that offeror that its excep- 
tions to the revised specifications made its proposal unacceptable and 
asked it to withdraw those exceptions and undertake to conform to the 
resistive ladder network design in lieu of switching into transformers. 
By letter of May 17, 1968, that offeror advised that in its view the best 
interests of the Government would be served by accepting its proposal 
with the minor modifications. The Command again advised the offeror 
that its proposal was unacceptable unless the exceptions to the revised 
specifications were withdrawn and requested the offeror to withdraw 
the proposal unless it was willing to conform. At that time the offeror 
did neither. 

As noted, another offeror’s proposal was unacceptable with respect 
to the computer to be used in testing. Following discussions with the 
Command regarding the availability of the required computer, the 
offeror, on August 12, 1968, withdrew its exception. That proposal 
then was responsive. However, the Command found the offeror non- 
responsible for the purpose of performing under this procurement and 
referred the case by letter of October 14, 1968, to the New York Area 
Office of the Small Business Administration (SBA) for a Certificate 
of Competency (COC). On October 31, 1968, the matter was for- 
warded to the SBA headquarters in Washington with an affirmative 
recommendation. 

While the question of responsibility of one offeror was pending at 
SBA, Washington, the offeror who previously had refused to with- 
draw its exceptions to the resistive ladder networks requirement 
advised the Command by a telegram of November 12, 1968, that it 
was withdrawing the exceptions and confirming its price. Inasmuch 
as there had been no formal closing of negotiations under Armed 
Services Procurement Regulation (ASPR) 3-805.1(b), the Command 
concluded it must consider this offeror’s now conforming proposal. 
By telegram of November 15, 1968, all offerors were requested to con- 
firm their proposals by November 20, 1968, and were advised that 
any proposal revisions after that date would be late. All offerors con- 
firmed their proposals. On November 21, 1968, the Command with- 
drew the request to SBA for a COC, since that offeror’s proposal was 
no longer the most favorable. 

Essentially, the issue for consideration is whether the revision of 
November 12, 1968, making the proposal conforming should be con- 
sidered. We think, under the circumstances of this case, that it should. 

ASPR 3-805.1(a) requires that, after receipt of initial proposals, 
discussions be conducted with all responsible offerors within a com- 
petitive range with certain exceptions not here pertinent. That regu- 
lation imposes an affirmative duty to negotiate and in this case the 
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Command did in fact engage in such discussion with all offerors, How- 
ever, ASPR 3-805.1(b), in addition to prohibiting auction techniques, 
provides in part: 

* * * Whenever negotiations are conducted with several offerors, while such 
negotiations may be conducted successively, all offerors selected to participate in 
such negotiations (see (a) above) shall be offercd an equitable opportunity to 
submit such price, technical, or other revisions in their proposals as may result 
from the negotiations. All such offerors shall be informed of the specified date 
(and time if desired) of the closing of negotiations and that any revisions to 
their proposals must be submitted by that datc. All such offerors shall be 
informed that any revision received after such date shall be treated as a late 
proposal in accordance with the “Late Proposals” provisions of the request for 
proposals. (In the exceptional circumstances where the Secretary concerned 
authorizes consideration of such a late proposal resolicitation shall be limited 
to the selected offerors with whom negotiations have been conducted.) In addi- 
tion, all such offerors shall also be informed that after the specified date for 
the closing of negotiation no information other than notice of unacceptability of 


proposal, if applicable (see 3-508), will be furnished to any offeror until award 
has been made. [Italic supplied.] 


ASPR 3-506(h) states: 


(b) The normal revisions of proposals by selected offerors occurring during the 
usual conduct of negotiations with such offerors are not to be considered as 
late proposals or late modifications, but shall be handled in accordance with 


3-805.1(b), 

The regulations read together provide that, with certain exceptions 
not applicable here, negotiations must be conducted with all offerors 
in a competitive range who shall be offered an equitable opportunity, 
prior to a date established for the close of discussions, to submit normal 
revisions to their proposals resulting from negotiations, 

The present protest, by offeror A, whose responsibility was referred 
to SBA, is simply that another prospective contractor was permitted 
to modify its proposal after events had happened which led offeror A 
to believe that it would receive the award, The other offeror, who 
modified its proposal in November, may or may not have known this; 
it had known for some time that its own proposal was not acceptable 
unless modified, but it had not been told that its proposal had been 
rejected and could no longer be modified. 

Under the rules applicable to formal advertised bidding it is clear 
that both proposals would have had to be rejected as nonresponsive. 
But it is a negotiated procurement, and both offerors were given the op- 
portunity to modify their nonconforming offers. Offeror A did so in 
August, offeror B in November. Under the rules applicable to negoti- 
ated procurement, negotiations may be conducted at different times 
with different offerors. When this is done, the rules also require, in 
fairness to all, that a common cutoff date be set for all. This had not 
been done at the time the November modification was received, and, 
as noted, that offeror had not been told it could no longer modify its 
proposal. 
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There was no requirement that Navy reject offeror B’s nonconform- 
ing proposal, despite its failure to answer Navy’s second request in 
May for conformance. In view of the fact that offeror A was given 
an opportunity thereafter to modify its proposal, offeror B was en- 
titled to as much time as offeror A. Negotiations had been undertaken 
with offeror B and never had been declared at an end. No common 
cutoff date for all offerors had been fixed at the time the November 
modification was received, and further negotiations with offeror B 
well might have been initiated by Navy if offeror A’s proposal had 
finally turned out to be unacceptable. 

Faced with the fact that offerors had not been given a common cut- 
off date, Navy decided this was necessary and did so on November 15, 
1968. In the circumstances, we cannot say such action was wrong or 
even avoidable. We do not agree that this constitutes an auction tech- 
nique. In a sense, the very conduct of negotiations after receipt of 
initial proposals may be argued to resemble an auction technique, but 
this is what the law calls for. There is nothing inherently illegal from 
a procurement standpoint in an auction, and it is used successfully in 
property disposal procedures. We believe that until a common cutoff 
date for further modification of proposals is established for all offerors 
it cannot be said that negotiations have closed or that modifications 
made either voluntarily or as a result of Government request should 
not be considered. If it is decided that proposal modifications should 
not be permitted after action is initiated, such as a preaward survey 
or reference to SBA, which may indicate that a particular offeror is 
favored to win the award, the solution, in our opinion, is to fix a cutoff 
date which precedes the revelatory action. We see no reason why a 
cutoff date could not be established, conditionally if need be, with the 
reservation of a right on the part of the Government to reopen negotia- 
tions in the event one or more offerors are subsequently found non- 
responsible or their offers found unacceptable for technical or other 
reasons. 

However, after a complete review of the file forwarded to this Office, 
we must also conclude that negotiations have not been properly closed. 
The telegram of November 15, 1968, sent by the Command to all 
offerors advised that the closing date for modifications of proposals 
was November 20, 1968, and that modifications to existing offers would 
not be considered after that date. That telegram also requested con- 
firmation of offers in writing to be valid for 60 days. While in some 
cases the language of that telegram might suffice to close negotiations, 
in this instance we think not. Here one offeror thought negotiations 
were already closed and that the telegram was requesting merely a 
confirmation or extension of its offer (which apparently had expired) 
for a period of 60 days until award could be made, not a possible 
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modification of its proposal. In this regard we have previously stated 
our opinion that offerors should be advised: (1) that negotiations are 
being conducted; (2) that offerors are being asked for their “best and 
final” offer, not merely to confirm or reconfirm prior offers, and finally 
(3) that any revision must be submitted by the date specified. See our 
letter to you of December 27, 1968, 48 Comp. Gen. 381. In this situa- 
tion, offerors were advised only of a cutoff date for modifications, not 
that negotiations were being conducted and that the offerors should 
submit their “best and final” offers, Coupled with the factual back- 
ground of this procurement which even further lulled some offerors 
into inactivity, we feel the telegram was insufficient to give offerors a 
viable notice that competitive negotiations were still open and were 
being closed as of November 20, 1968. 

Accordingly, we believe any award on the present basis would be 
open to serious question and that further opportunity for negotiations 
should be afforded all offerors within a competitive range. 


[B-165750] 


Transportation — Rates — Classification — Combination Article 
Rule—Airplane Engine Mounted on Trailer 

The wheeled carrier on which an airplane engine is mounted for shipping purposes 
is not a freight trailer requiring the engine and trailer te be considered a com- 
bination article subject to the highest rated article in the mixed package, the 
freight trailer. The wheeled carrier was not designed and is not used as a general 
freight trailer but is a shipping device designed solely to support the airplane 


engine in transportation, therefore, making the shipment properly ratable at the 
airplane engine rate for the total weight of the shipment. 


To the Ilinois-California Express, Inc., February 13, 1969: 

In your letter of December 3, 1968, you requested a review of our 
settlement certificate (claim No. TK-858478), dated April 15, 1968. 
‘That settlement disallowed Illinois-California Express claim, per bill 
No. 3075-66-B for $154.25 in connection with a shipment of an airplane 
engine, mounted on a wheeled carrier, transported from McChord Air 
Force Base, Washington, to Kirtland Air Force Base, New Mexico, 
under bill of lading No. C—6492995, dated April 26, 1966. 

Charges of $340.53 for this service were originally collected on the 
basis of the airplane engine rate of $9.52 per 100 pounds at the total 
weight of 3,577 pounds, as stated in Illinois-California Express Bill 
No. 3075-66. Payment of the bill was made on an Army Finance Center 
voucher dated July 5, 1966. In April 1967 a supplemental bill was 
presented for $341.25, on the basis that the shipment was a “mixed 
package,” consisting of an engine and a trailer. Furnished in support 
of this billing was a National Classification Board letter, dated 
March 14, 1957, which cites Rule 640, section 3, of tlie National Motor 
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Freight Classification. On this authority, you compute charges of 
$681.78 at a class 200 rate of $19.06 per 100 pounds for the total weight 
of the shipment. Such charges are predicated on a “mixed package” 
rule requiring the total “package” be rated at the highest rated article 
in the package. If applicable in this instance the rule would require 
treating the wheeled carrier as a freight trailer exceeding 44 inches in 
height, which is subject to the class 200 rating. 

Rule 640 was first published in National Motor Freight Classifica- 
tion No, A-9, effective September 21, 1966. The shipment in question 
moved April 21, 1966. Therefore, no further consideration need: be 
given to Rule 640, since it was not in effect on the date of shipment. 

On February 15, 1968, your supplemental bill for $341.25 was allowed 
in the amount of $16.73 and the balance, $324.52, was disallowed. In 
the $16.73 allowance charges were computed at a class 100 rating 
and rate of $9.52 per 100 pounds applied to the engine weight of 3,227 
pounds and at a class 150 rating and rate applied to the 350-pound 
wheeled carrier, rating it as a freight trailer. In other words, separate 
rates were applied to the airplane engine and the wheeled carrier. 

Your claim for $154.25 is on the basis that this shipment is a com- 
bination article, consisting of an airplane engine and a freight trailer, 
and you cite as authority Rule 100 of Classification No. A-8. You main- 
tain that the class rate applicable to the wheeled carrier, or trailer, is 
to be applied to the combined weight of the trailer and the airplane 
engine. Our Transportation Division is of the view that this is not 
a combination article and that the trailer is a shipping device for the 
transportation of the engine. The settlement certificate of April 15, 
1968, was issued on that premise. 

Your letter of December 3, 1968, voices the view of the National 
Classification Board, as stated in its letter of November 25, 1968, that: 
“The fastening or attachment of the engine to the handling trailer does 
constitute a combination article as contended by ICX” [Tllinois- 
California Express]. This letter also refers to Rule 422 of the current 
National Motor Freight Classification. However, this rule, like Rule 
640, was not in effect in April 1966; reference to Rule 100 of Classifi- 
cation No. A-8 might have been intended. That rule in substance pro- 
vided that combined articles would be charged for at the highest rated 
article in the combination, in this instance, the wheeled carrier, or 
trailer, which is subject to the class 150 rate. 

The question to be decided here is whether the trailer constituting 
a part of the article shipped is a separate entity, that is, a freight 
trailer, or whether it is in fact a shipping device, or form, designed 
and used solely as a medium of support for the airplane engine during 
transportation and storage. 
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Our bill of lading record and related papers show that the engine 
is a J65WB jet engine, and the trailer, described in the Air Force 
technical manuals, is known as an aircraft engine trailer. This trailer 
is of aluminum frame construction, and is designed especially for a 
J65 engine. It is 97 inches long, 56 inches wide and 41.5 inches high. 
This information is shown in the Air Force Stock List No. SL-1700, 
which lists by basic stock number a large series of aircraft engine 
trailers ranging from approximately 270: pounds to more than 1,500 
pounds in weight. 

The trailer in this case weighs 350 pounds and the picture of the 
shipment in question, which apparently was supplied by the carrier, 
shows that the trailer consists simply of rail-type top on a U-shaped 
frame to which 21-inch wheels are attached. The brakes are hand- 
operated and apply only on the rear wheels. The important point is 
that this article was not designed and is not used as a general freight 
trailer. It was designed solely to support an airplane engine; and 
other models of trailers vary substantially, dependent upon the size 
of engine for which they are made. 

The Air Force publishes a bulletin called Technical Order No. T.O. 
00-85-20, entitled: “Aircraft Engine Shipping Instructions.” Para- 
graph 1-12a of this bulletin states that the words: “shipping devices” 
apply to trailers, metal containers, engine stands or skids, engine 
dollies, wood boxes and trucks. The “trailer” as used in this technical 
order or bulletin is defined as being a lightweight vehicle with 
provisions for limited mobility. 

The import of the foregoing information is that the Air Force has 
grouped a number of articles into a specific purpose group described 
under the term “shipping devices,” and these items are designed and 
constructed solely for the purpose of storing and transporting engines, 
either by air or surface transportation. In other words, for Air Force 
purposes, these articles are grouped together as “shipping devices” and 
they have been accepted without question by some carriers as being 
ratable at the rating applied to the engine. The metal cylinder con- 
tainer in which various types of engines have been packed is one form 
of shipping device generally recognized by the carriers as being en- 
titled to the rate applicable to the engine which it contains. All of these 
shipping devices seem to be regarded as packages, or containers, of one 
form or another. 

The classification and the exceptions ratings provisions covering 
airplane engines contain no packing requirements. Prior to June 1, 
1966, Rule 30 of Classification No. A-8 omitted reference to any pack- 
ing rule in such instances, that is, where no packing requirements 
were specified, except:as shown in section 2 of the rule. This section 
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provides that whether or not minimum packing requirements are ob- 
served, the outer containers or other form of shipment must be made 
of materials of such strength as to insure proper protection of the arti- 
cle and the equipment in which the shipment is transported, and 
carriers may refuse to transport such freight if in their judgment it 
is not reasonably safe and practicable to do so. We have no record of 
any carrier refusing to accept the trailer-mounted engines for 
transportation. 

On June 1, 1966, in supplement No. 15 to Classification No, A-8, 
Rule 30 was clarified by the addition in section 1(b) of the words: 
“or if no packing or form of acceptance is mentioned, the classes (rat- 
ings) will also apply on the same articles when loose or in packages.” 
Section 5 of the rule, titled “Definition of Term ‘In Packages,’ ” defines 
the term as meaning that such articles will be accepted for transporta- 
tion in any container, or in any shipping form other than in bulk, loose 
or on skids, but including articles securely fastened to elevating truck 
platforms, lift truck skids, or pallets, providing such container or form 
of shipment will render the transportation of the freight reasonably 
safe and practicable. Thus, both before and subsequent to June 1, 1966, 
the classification authorizes any form of shipment when no packing 
requirements are named in the descriptive items. 

In the present case, the engine, after being prepared for transporta- 
tion by a protective sheeting or wrapping, is securely mounted on a 
wheeled truck made specifically for the purpose of containing the en- 
gine for transportation. As a shipping device the trailer differs from a 
wooden box, a metal cylinder or half cylinder or a stand, primarily 
because of mobility. Still, this method of making the transportation 
of the engine reasonably safe and practicable would seem to be in- 
cluded in the words “in any shipping form,” as used in section 5 of 
Rule 30. In the circumstances it is not unreasonable to conclude that 
shipments of engines, placed in metal containers, or mounted or secured 
on trailers, dollies, or other “shipping device,” as defined in Technical 
Order T.O. 00-85-20, should be ratable at the airplane engine rates 
for the total weight of the shipment. 

We therefore are of the view that this trailer, designed expressly 
for the conveyance of airplane engines, is a part of the package 
tendered to the carrier. Section 1 of Rule 135, Classification No. A-8, 
states that charges are to be computed on the actual gross weight, which 
is the weight of the engine and the trailer. We believe that there is no 
material difference in the nature of the service to be performed if the 
engine is mounted on a specifically designed trailer having four wheels, 
or contained in a metal shipping cylinder which is not mounted on 
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wheels, except possibly as to the degree of dunnage that is required to 
be used in each case. 

Consistent with the classification rules and other considerations men- 
tioned above, we are of the opinion that the charges for the shipment 
in question should be computed at the rate of $9.52 per 100 pounds 
applied to the combined weight of the engine and the carrier on which 
it is mounted for shipping purposes. This produces a charge of $340.53 
(3,577 pounds at $9.52 per 100 pounds). Since your company has been 
paid $357.26, there is an overcharge of $16.73, which should be re- 
funded within 60 days; otherwise, this amount will be collected by 
deduction from a current bill for freight charges. 


[B-165816] 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
Use Requirement 


The authority in Public Law 90-245, approved January 2, 1968 (10 U.S.C. 701(f) ), 
permitting a member who serves on active duty for a continuous period of at 
least 120 days in an area in which he is entitled to hostile fire pay under 87 
U.S.C. 310(a) to accumulate leave in excess of 60 days (10 U.S.C. 701(b) )—not 
to exceed 90 days—does not provide for payment of the excess leave but only for 
its use before the end of the fiscal year after the fiscal year in which the mem- 
ber’s service is terminated. Therefore, the leave account of a member serving 
in Vietnam who on August 1, 1969, upon the expiration of his enlistment is paid 
for 60 days leave, and reenlisting immediately is credited with 30 days excess 
leave, is for adjustment at the time of his death on September 1, 1969, on the 
basis of the 2% days ordinary leave earned before the member’s death and the 
adjustment may not include the unused excess leave. 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
“Continuous Period” Interruptions—Absences 


The hostile fire pay prescribed in 87 U.S.C. 310(a) for members on permanent 
duty in a designated hostile fire area accruing on a monthly basis, the “continu- 
ous period” of at least 120 days for accruing the excess leave authorized in 10 
U.S.C. 701(f) in an area in which a member is entitled to hostile fire special pay 
continues through absences from the designated area for periods of less than 
a calendar month. 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
“Continuous Period” Interruptions—Hospitalization 


The hostile fire pay authorized in 37 U.S.C. 310(a) for members of the uniformed 
services who are hospitalized as a result of a wound or injury from hostile 
action continuing for as long as 8 months after the month in which the wound or 
injury occurred, a period of hospitalization may be included as qualifying time 
towards the “continuous period of at least 120 days” for accruing excess leave 
in an area in which the member is entitled to the special pay. 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
Use Period Determinations 


In determining the fiscal year in which a member’s service in a hostile area 
terminates for the purpose of using the excess leave accumulation authorized 
in 10 U.S.C. 701(f), there is no significance to the date a member exited the desig- 
nated hostile fire area for hospitalization, but for consideration is the date of 















Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 547 


release from the hospital or the end of the third month after the month in which 
the member was injured or wounded—37 U.S.C. 310(a) prescribing a 3-month 
limitation on the payment of hostile fire pay during a period of hospitalization. 
Therefore, a member wounded June 15, 1968, and released from the hospital on 
July 20, 1968, would have until June 30, 1970 to use accrued leave in excess of 
60 days. 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
Maximum Accumulation 


In administering the accumulation of leave prescribed by Public Law 90-245, 
approved January 2, 1968 (10 U.S.C. 701(f) ), a member of the uniformed services 
may not at the end of a leave accrual period have credit or benefit from more 
than 90 days leave and, therefore, when a member is discharged and reenlists 
before the end of the fiscal year following the fiscal year in which accrual of the 
excess leave terminates, he may be paid for 60 days of leave and credited with 
the excess leave accrued, and if the excess leave is not used during the period 
ending with the end of the fiscal year after the fiscal year in which the member’s 
service entitling him to leave terminates, the excess leave should be deleted 
from the leave account of the member. 


Leaves of Absence—Military Personnel—Excess Leave Accrual— 
“Continuous Period” Interruptions—Leave Accounting 


Where a member of the uniformed services has not served the continuous period 
of 120 days in a hostile fire area for entitlement to accumulate leave in excess 
of the 60 days authorized in 10 U.S.C. 701(b), as provided by Public Law 90-245, 
approved January 2, 1968 (10 U.S.C. 701(f)), and a leave accounting period is 
occasioned by discharge, release, resignation, death, or the day prior to’ the 
date a first extension of enlistment takes effect, the tentative accrual of leave 
in excess of 60 days may be entered on the member’s leave account, and if he 
fails to meet the 120 days qualifying period, an appropriate adjustment would 
be required incident to deletion of the excess leave accrual entry. 

Leaves of Absence—Military Personnel—Excess Leave Accrual— 
Qualifying Period 

In establishing the excess leave accrual authorized by Public Law 90-245, 
approved January 2, i968 (10 U.S.C. 701(f)), for members of the uniformed 
services on active-duty for a continuous period of at least 120 days in an area 
in which they are entitled to the hostile fire pay prescribed in 37 U.S.C. 310(a), 
leave earned prior to January 2, 1968 may not be used, the act by its specific 
terms “applies only to active duty performed after January 1, 1968.” Therefore, 
a member with 60 days accrued leave on June 30, 1967, who arrives in a hostile 
fire area on January 1, 1968 and takes no leave through June 30, 1968, does not 
commence to accumulate excess leave until January 1, 1968, and by June 30, 


1968 he would have accumulated only 75 days leave—60 days ordinary leave, 
plus 15 days accrual for the January 1 to June 30, 1968 period. 


To the Secretary of Defense, February 19, 1969: 


Further reference is made to letter of December 13, 1968, from the 
Assistant Secretary of Defense (Comptroller) transmitting Depart- 
ment of Defense Military Pay and Allowance Committee Action No. 
426 and an addendum thereto, and requesting a decision on several 
questions there presented relating to leave credit entitlements under 
the provisions of Public Law 90-245, approved January 2, 1968, 81 
Stat. 782, 10 U.S.C. 701. 

The question presented in the Committee Action is whether leave 
accrued in excess of 60 days under authority of Public Law 90—245, 
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which is credited to a member’s leave account upon reenlistment, may 
be considered as leave for lump-sum leave purposes under 37 U.S.C. 501 
if payment of lump-sum leave becomes an entitlement upon termina- 
tion of the new enlistment for any reason. 

The question is illustrated by the Committee as follows: 


A member carries over into FY-1969 a maximum of 60 days accrued leave ; 
he is assigned to Vietnam 1 August 1968 and serves there continuously until 
returned to CONUS 1 August 1969. On 1 July 1969 his leave record is credited with 
90 days leave as authorized by PL 90-245. On 1 August 1969 he is discharged by 
reason of expiration of enlistment, and is paid 60 days lump sum leave; upon 
immediate re-enlistment his leave account is credited with 30 days accrued 
leave, which was available for crediting because of PL 90-245. On 1 September 
1969 he dies while on active duty requiring final settlement of his leave account 
as required by 837 USC 501. Shall lump sum leave be paid on the basis of 32% 
days or 2% days? The same question could arise on retirement or discharge 
from the new enlistment under honorable conditions. 


Section 701(b) of Title, 10 U.S. Code, authorizes a member to accu- 
mulate not more than 60 days of leave, except as provided in subsection 
(f). Section 501(f) of Title 37 of the code provides that payment may 
not be made for leave in excess of 60 days upon discharge or retire- 
ment. Public Law 90-245 amended 10 U.S.C. 701 by adding subsection 
(f) as follows: 


(f) Under uniform regulations to be prescribed by the Secretary concerned, 
and approved by the Secretary of Defense, a member who serves on active duty 
for a continuous period of at least 120 days in an area in which he is entitled 
to special pay under section 310(a) of title 37 may accumulate 90 days’ leave. 
Leave in excess of 60 days accumulated under this subsection is lost unless it 
is used by the member before the end of the fiscal year after the fiscal year in 
which the service is terminated. 

The act by its terms applies only to active duty performed after Jan- 
uary 1, 1968. 

In conformity with that act, paragraph IV.B, Department of De- 
fense Instruction No. 1327.4, March 20, 1968, provides that “Leave 
in excess of sixty (60) days accumulated under this provision is lost 
unless it is used before the end of the fiscal year after the year in which 
the service in the hostile fire area terminated.” 

In its discussion, the Committee expresses the view that since 37 
U.S.C. 501, relating to payments for unused accrued leave was in full 
force and effect on the date of enactment of the new law and was in 
no way modified or amended, it may be presumed that the Congress 
was fully cognizant. of its provisions and that its provisions were to 
continue to receive full recognition. Among the provisions of section 
501 left unchanged are those in subsection (b) providing that an en- 
listed member is entitled to be paid for his accrued leave at time of dis- 
charge ; those in subsection (d) that as to those who died on active duty, 
payment for unused accrued leave shall be based upon the unused 
accrued leave the member carried forward into the leave year in which 
he died plus the unused leave accrued during that year but not for more 
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than 60 days; and those in subsection (f) that payment may not be 
made for more than 60 days at time of discharge. 

With respect to the factual situation set out above, the Committee 
has expressed two views. One view is that leave accumulated under 
Public Law 90-245 may never be used except for authorized absence 
from duty and that it must be identified in the member’s leave account 
to assure that it is not used in a cash settlement of a leave account. In 
support of that view the Committee mentions a statement in S. Rept. 
No. 933 (page 2), 90th Cong., 1st sess., to accompany H.R. 1341, enacted 
as Public Law 90-245, that: “The leave in excess of 60 days could be 
credited only for use and not for payment if not used.” Also, mention 
is made by the Committee of another statement in that report (same 
page) that: “There should be no direct cost resulting from the enact- 
ment of this bill.” 

A second view expressed by the Committee is that the law does not 
require that the leave so accrued must only be used as authorized 
absence from duty and that if such leave, by reason of law or regula- 
tions, ceases to be leave in excess of the 60-day limitation it becomes 
regular leave for all purposes. Thus, in the factual situation presented, 
cash settlement of leave standing to the credit of the member is author- 
ized, regardless of the original source of the leave, so long as payment 
does not exceed the 60-day limitation. In support of that view it is 
pointed out that this is beneficial legislation and therefore should be 
liberally construed. 

In decision of March 17, 1966, 45 Comp. Gen. 580, we held that the 
authority in 37 U.S.C. 501(b) providing an option to an enlisted mem- 
ber who reenlists on the day after the date of discharge to receive 
either a lump-sum payment for unused accrued leave to his credit at 
time of discharge or carry it forward to the new enlistment does not 
permit a member to elect a combination of cash settlement and carry- 
over of unused leave. The Committee argues, however, that that. deci- 
sion does not preclude crediting leave in excess of 60 days to the mem- 
ber’s leave account under Public Law 90-245 upon reenlistment even 
though he was paid for 60 days upon discharge. We agree with that 
view but do not believe it resolves the question here involved. 

The Congress in enacting the new subsection (f) clearly provided 
that leave in excess of 60 days accumulated under this subsection “is 
lost” unless used within a specified time. No provision was made for 
payment for such excess leave either in that section or by amending 
the payment provisions in 37 U.S.C. 501. Any doubt that such excess 
leave may be mingled with other accrued leave and paid for at some 
later time would appear to be dispelled by the statement in the Senate 
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Report mentioned above that leave in excess of 60 days may be credited 
“only for use and not for payment if not used.” 

Accordingly, in the case presented, lump-sum leave payment would 
be authorized for 214 days only, representing ordinary leave earned by 
the member in August 1969. 

The addendum to the Committee Action raises questions with respect 
to the implementation of Public Law 90-245 by Department of Defense 
Directive 1327.4 of March 20, 1968, and sets forth the opinion of the 
Committee on each question. The questions will be considered in the 
order presented. 

Question A is what constitutes “a continuous period of at least 120 
days in an area in which he is entitled to special pay under section 
310(a) of title 37 * * *,” in considering brief interrupted service as 
the result of medical evacuation, service imposed temporary duty out- 
side the designated area, emergency leave, etc. 

It is the Committee’s opinion that a member serving in a designated 
hostile fire area under orders which contemplate an assignment there- 
in in excess of 120 days will satisfy the “continuous period” require- 
ment as long as he satisfies the hostile fire pay entitlement require- 
ments. Stated differently, it is the Committee’s opinion that as long as 
the member remains permanently assigned and is not absent from 
the area for an entire calendar month his “continuous period” is 
uninterrupted. 

Section 310(a) of Title 37, U.S. Code, provides that under regula- 
tions prescribed by the Secretary of Defense a member entitled to basic 
pay may be paid special pay “for any month” in which he 

(1) was subject to hostile fire or explosion of hostile mines; 

(2) was on duty in an area in which he was in imminent danger of being 
exposed to hostile fire or explosion of hostile mines and in which, during the 
period he was on duty in that area, other members of the uniformed services were 
subject to hostile fire or explosion of hostile mines ; or 

(3) was killed, injured, or wounded by hostile fire, explosion of a hostile mine, 
or any other hostile action. 

A member covered by clause (3) who is hospitalized for the treatment of his 
injury or wound may be paid special pay under this section for not more than 
three additional months during which he is so hospitalized. 

Part One, chapter 10, Department of Defense Military Pay and 
Allowances Entitlements Manual, implementing that statute, pro- 
vides in Table 1-10-1, Rule 1, that when a member is permanently 
assigned (or under orders contemplating temporary duty for 30 con- 
secutive days or more) and is required to perform duty in a designated 
hostile fire area, hostile fire pay accrues the first day of the month in 
which he arrives in the area, through the last day of the month in 
which he is transferred and permanently departs from that area. 

Since hostile fire pay for members on permanent duty in a desig- 
nated hostile fire area accrues on a monthly basis we agree with the 
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Committee’s view that the “continuous period” for accruing excess 
leave continues through absences from the designated area for periods 
of less than a calendar month. 

Question B is whether it is proper to include as qualifying time 
towards the “continuous period of at least 120 days” that time a mem- 
ber is entitled to hostile fire pay as a result of being hospitalized, out- 
side the designated area, for the treatment of his injury or wound. 

Rule 8, Table 1-10—1 of the Manual provides that hostile fire pay 
for a member who is hospitalized as a result of hostile action accrues 
until hospitalization is terminated or for 3 months after the month 
in which the wound or injury occurred, whichever is earlier. 

Since hostile fire pay for members hospitalized as a result of a wound 
or injury from hostile action continues for as long as 3 months after 
the month in which the wound or injury occurred, we agree with the 
Committee’s view that such period of hospitalization may be included 
in the continuous period for accruing excess leave. 

Question C is whether, in the case of a member who has hospital- 
ization as a portion of his qualification period, there is significance 
to the date he exited the designated hostile fire area for hospitalization. 

The Committee’s answer is in the negative. The Committee states 
that the date of release from hospitalization or the end of the third 
month after the month in which the member was injured or wounded, 
would be considered in determining the fiscal year in which his “serv- 
ice” in the “area” terminated. As an example, the Committee says that 
a member wounded on June 15, 1968, and released from hospitalization 
on July 20, 1968, would have until June 30, 1970, to use accrued leave 
in excess of 60 days. 

Since, as stated in answer to question B, the period of hospital- 
ization would be included in the excess leave accrual period, we agree 
with the Committee that the date the member departed the designated 
area for hospitalization would not be significant. 

Question D is whether it is necessary to adhere to present uniform 
rules as to “leave accounting periods” in administering (accounting 
for) the additional accumulation of leave. 

The Committee’s remarks are as follows: 


a. A “leave accounting period” is that period terminated by an occasion requir- 
ing that a member’s leave record be credited with leave earned and, except at 
the end of a fiscal year accounting period, the member or his designee is éntitled 
to unused accrued leave payment. Those occasions are : 

1. Date of discharge under conditions which entitle the member to unused 
accrued leave payment. 

2. Date of release from active duty of at least 30 days. 

3. Resignation. 

4. Death. 

5. Day prior to the date a first extension of enlistment takes effect. 
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b. It is important to take cognizance of the time[s] which do not meet the 
requirements of a “leave accounting period.” 
1. Discharge for the purpose of reenlistment. 
2. Discharge for the purpose of accepting an appointment to officer or 
warrant officer grade. 
3. Interservice transfer. 
4. Acceptance of or reversion from temporary officer or warrant officer 
appointment. 

The uniqueness of these latter occasions is the fact that the member has 
transferred to his new leave record the existing status of his leave balance. For 
example, for a member who had 60 days’ accrued leave on 30 June—takes no 
leave—and is discharged to reenlist on 80 September, the initial entry on his 
new leave record would be 674% days’ leave credit. 

It is the Committee’s opinion that a member may not have credit or benefits 
from more than 90 days leave accrual at the end of a “leave accrual period.” 
That is, irrespective of the disposition a member may elect for his unused leave 
on the occasion of a leave accrual period, the total accrued leave dealt with may 
not exceed 90 days. 

We agree with the opinion expressed in the last paragraph above 
that the accrued leave dealt with may not exceed 90 days and, as indi- 
cated above, our decision of March 17, 1966, 45 Comp. Gen. 580, would 
not preclude payment in an otherwise proper case for 60 days’ leave 
and crediting a member’s account with the excess leave accrued under 
the provisions of Public Law 90-245 if he is discharged and reenlists 
before the end of the fiscal year following the fiscal year in which ac- 
crual of such excess leave terminated. 

However, excess leave accumulated under Public Law 90-245 should 
be specifically identified in the member’s leave account so that it will 
be available for use only during the period ending with the end of the 
fiscal year after the fiscal year in which the member’s service entitling 
him to such leave terminated. There is no election as to that leave and 


if not used during the specified period it should be deleted from the 
member’s leave account. 

Question E relates to entitlement in the case of a member who has 
not served for a continuous period of 120 days in the hostile fire area 
when a leave accounting period is occasioned and who would have an 
accrued leave balance of over 60 days. 

We do not disagree with the Committee’s view that in such case 
the member is entitled to have entered on his leave record the tenta- 
tive accrual of excess leave and if he, for any reason, fails to meet the 
120 days’ qualification, appropriate adjustments would be required 
incident to deletion of the entry. 

Question F is as follows: 

At what time did the special accrual of leave commence? On 1 January 1968, 
or may leave accrued outside the designated hostile fire pay area prior to that 
time be accumulated as long as the 120 days’ requirement is fulfilled? For ex- 
ample, a member has 60 days’ accrued leave on 30 June 1967, arrives in a hostile 
fire pay area on 1 January 1968 and takes no leave through 30 June 1968. Does his 
leave accrual at the end of the leave accounting period total 90 days (60+30 


days’ accrual for the period 1 July 1967—30 June 1968) or 75 days (60+15 
days’ accrual for the period served from 1 January—30 June 1968) ? 
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The Committee’s opirrion is that January 1, 1968, was established 
as the date to commence the 120 days’ requirement for the additional 
leave accrual; therefore, the 90 days’ accrual computation is proper 
since the member met the 120 days’ requirement. 

We do not agree with that view. Public Law 90-245 by its specific 
terms “applies only to active duty performed after January 1, 1968.” 
Further, in S, Rept. 933 (page 2) it is stated that: 


Because of the administrative problems involved if the bill were retroactive 
in effect, the committee recommends that its provisions be effective only beginning 


January 1, 1968. 

Prior to the enactment of Public Law 90-245, there was no authority 
of law for a member to accumulate more than 60 days’ leave. 10 U.S.C. 
701(b). Compare answer to question 27, 43 Comp. Gen. 332, 353, 
To apply Public Law 90-245 so as to include in the additional 30 days’ 
leave accumulation which it authorizes, leave earned prior to its effec- 
tive date would, in our opinion, be giving it a retroactive application. 
Therefore, in the example given, while the member would have ac- 
crued 15 days’ leave from July 1 to December 31, 1967, he could not 
have commenced accumulating leave over 60 days for purposes of 
Public Law 90-245 until January 1, 1968, and could not have had more 
than 75 days’ accumulated leave on June 30, 1968. 


[B-166068] 


Military Personnel—Retired—Active Duty After Retirement— 
Travel and Transportation Allowances 


The payment of the travel and transportation allowances prescribed in 37 U.S.C. 
404(a) to retired members of the uniformed services ordered to short periods 
of duty at a station where mess and quarters are not prescribed is not precluded 
by the lack of specific reference to retirees in the legislative history of Public 
Law 90-168, dated December 1, 1967, adding clause 4 to section 404(a) to provide 
travel and transportation allowances for Reserve components, the 1967 act hav- 
ing been designed to authorize the same entitlements to “all military personnel” 
when the circumstances are essentially the same. In amending the Joint Travel 
Regulations to provide for payment to retired members, the fact that the per 
diem authorized by the act is a permanent station allowance that is payable 
only during periods of duty at a permanent station is for consideration, 


To the Secretary of the Army, February 25, 1969: 

Further reference is made to letter of January 13, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve Affairs), re- 
questing a decision whether the Joint Travel Regulations, Volume 1, 
may be amended to provide the same entitlements to travel and trans- 
portation allowances for retired members ordered to short periods of 
active duty as may be provided for members of the Reserve components 
in such cases. The request was assigned PDTATAC Control No. 69-3 
by the Per Diem, Travel and Transportation Allowance Committee. 
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Section 404(a) of Title 37, United States Code, was amended ef- 
fective January 1, 1968, by section 3 of the Reserve Forces Bill of 
Rights and Vitalization Act of December 1, 1967, Public Law 90-168, 
81 Stat. 525, by adding clause (4) thereto to provide for payment, 
under regulations prescribed by the Secretaries concerned, of travel 
and transportation allowances to a member of a uniformed service: 


when away from home to perform duty, including duty by a member of the Army 
National Guard of the United States or the Air National Guard of the United 
States, as the case may be, in his status as a member of the National Guard, 
for which he is entitled to, or has waived, pay under this title. 

Paragraph M6001, chapter 6, of the Joint Travel Regulations, 
Volume 1, providing travel and transportation allowances for mem- 
bers of the Reserve components ordered to active duty (or active duty 
for training) with or without pay, was amended effective January 1, 
1968, pursuant to Public Law 90-168. The current regulations are 
predicated on a view that under the statute, the duty involved is per- 
formed in a temporary duty status, As explained, however, in decision 
of February 7, 1969, 48 Comp. Gen. 517, on various questions arising 
from contemplated revisions of the provisions of the Joint Travel Reg- 
ulations relating to these travel and transportation allowances, such is 
not the case. The per diem which the statute authorizes is a permanent 
station allowance and is payable only during periods of duty at the 
permanent station. The current regulations, therefore, do not properly 
implement the law. 

The Assistant Secretary says that the language of clause (4) ap- 
pears to be sufficiently broad to permit the proposed amendment to 
the regulations; however, upon closer scrutiny of such language it 
appears a more limited purpose was intended. In this regard, he 
says that the legislative history of section 3 of Public Law 90-168 
seems to indicate that the sole purpose of the legislation is to equate 
entitlements to travel and transportation allowances between mem- 
bers of the Reserve components and Regular members who perform 
travel or temporary duty under similar circumstances. 

Section 404(a) of Title 37, United States Code, of which clause 
(4) is a part, provides that under regulations prescribed by the Sec- 
retaries concerned, “a member of a uniformed service” is entitled to 
travel and transportation allowances for travel performed or to be 
performed under orders. Thus, that section as a whole applies to 
any member and there is nothing in the language of clause (4) to 
limit its application to members of Reserve components to the ex- 
clusion of other members covered by section 404(a). 

While the legislative history of Public Law 90-168 discusses only 
cases involving reservists on training duty, that circumstance ap- 
pears to result. from the fact that the need for some means of reim- 
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bursing extra subsistence and quarters costs incurred by members in 
those cases was the principle factor motivating its enactment. In our 
opinion, therefore, the lack of any specific reference in the legislative 
history to cases involving other classes of inactive military personnel 
called from their homes to short periods of duty at stations where 
mess and quarters are not provided for them, need not necessarily 
be regarded as reflecting an intent on the part of Congress to exclude 
them from the benefits of the statute. 

The circumstances of a retired member ordered from his home 
for a short period (less than 20 weeks) of duty at a station where 
mess and quarters are’not provided for him would be essentially the 
same as ‘that of a reservist similarly ordered. And, in H. Rept. 
No. 13, 90th Cong., to accompany H.R. 2 which became Public Law 
90-168 (page 57), it is stated that section 104 of the bill, which be- 
came section 3 of the act, is designed to provide the same entitle- 
ments to “all military personnel” in the matter of per diem eligibility 
when circumstances are essentially the same. 

Accordingly, the question presented is answered in the affirmative. 
Should the proposed amendment which accompanied the Assistant 
Secretary’s letter be revised to make it agree with the conclusions 
reached in the decision of February 7, 1969, swpra, we would have 
no objection to its promulgation. 


[B-165715(1)] 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment—Waiver 


When failure to acknowledge an amendment to an invitation prior to the open- 
ing of bids does not affect price, quantity, or quality, the rule for application is 
that if it can be shown that the bidder, upon acceptance of the bid, could be re- 
quired to perform at the bid price in accordance with all the terms and condi- 
tions of the amended invitation, bid rejection is not required. Therefore, the 
failure of the low bidder to acknowledge two amendments under an invitation for 
an indefinite quantity of floodlight sets, one merely repeating the packing re- 
quirements of Navy specifications incorporated in the invitation, the other re- 
laxing delivery from 90 to 120 days—even though as a result the Government 
could require delivery of more units—not affecting price, quality, or quantity, 
the failure may be waived as a bid informality. 


Contracts—Amounts—Indefinite—Propriety of Evaluation 


Under an invitation for a maximum of 3,000 floodlight sets, obligating the 
Government to purchase a minimum quantity of 963 units and providing for bids 
to be evaluated on the basis of prices offered for the minimum quantity plus 50 
percent of the quantity of the difference between the minimum and maximum 
quantities—a total of 1981.5 units the Government may require a prospective 
contractor to furnish—and prescribing a tentative delivery destination, the bid 
prices offered bearing a reasonable relationship to the actual anticipated needs 
of the Government, the evaluation formula established an accurate means of 
evaluating bids and not an unbalanced bidding situation. 
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To Sellers, Conner & Cuneo, February 27, 1969: 


Reference is made to your letters of December 17, 1968, and Janu- 
ary 9 and 31, 1969, protesting, on behalf of Cal-West Electric, Inc., the 
award of a contract to A. G. Schoonmaker Company, Inc., under in- 
vitation for bids DSA-400-69-B-2420, issued by the Defense Supply 
Agency, Defense General Supply Center. 

The invitation, issued October 22, 1968, solicited bids for the pur- 
chase of an indefinite quantity of portable, self-contained NF-2 flood- 
light sets, FSN 6230-877-9172, to be manufactured in accordance with 
Air Force drawing 67E35402-1 and Navy specification XMA~-124A. 
The item description specifically advised prospective bidders that the 
four deviations to Navy specification XMA-~124A, listed immediately 
thereunder, were the only permissible exceptions to the provision of 
that specification. Bidders were also advised that under the terms and 
conditions of the proposed contract the Government would be obligated 
to purchase a minimum quantity of 963 units and that the contractor 
might be required to supply a maximum of 3,000 units over the con- 
tract period. 

Section “C,” the preservation, packaging and packing clause of the 
invitation, provided as follows: 

QUANTITIES DESIGNATED LEVEL C 
Item(s) shall be preserved and packed level C/C in accordance with the specifi- 


cation cited in the item description. 
SHIP UNCRATED. 


QUANTITIES DESIGNATED LEVEL A 
Items shall be preserved, packaged and packed Level A/A in accordance with 
MIL-—C-104, Crated, Type II, Class 2, Style A. 


The following portions of the provisions of section “D” of the invi- 
tation are pertinent to the protest : 


CONTRACT PERIOD—The contract period will begin on 1968 December 1 or 


date of award, whichever is later, and will continue in effect for ordering pur- 
poses for 365 days. 


INDEFINITE QUANTITY 
% * * + * % * 


(ec) Orders, to include basic award, issued during the effective period of this 
contract and not completed within that time shall be completed by the Contractor 
within the time specified in the order, and the rights and obligations of the 
Contractor and the Government respecting those orders shall be governed by the 
terms of the contract to the same extent as if completed during the effective 
period of this contract, provided that the Contractor shall not be required to make 
any deliveries under this contract after 1970 May 31. 


* * * * * * * 


(a) Minimum quantity per order—100 each. 
(b) Maximum Order—The Contractor shall not be obligated to honor: 
(i) Any order for a quantity in excess of 1000 each. 
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(ii) Any order that calls for delivery of a quantity which, when added to 
previous quantities ordered, results in a total in excess of 3000 each. 

(c) Notwithstanding the minimum and maximum order limitations, the Gov- 
ernment may order and the Contractor agrees to perform any delivery order 
greater or less than the amount shown in such limitations unless such delivery 
order is returned to the Contracting Officer within ten days after its receipt 
with written notice of refusal to accept. 


TIME OF DELIVERY 


Basic Award: 200 each 90 days after First Article Approval or, in the case 
of waiver of the First Article Approval requirement, 90 days after award, and 
200 each per month thereafter. 

Subsequent Delivery Orders: Delivery shall be required at a rate of 200 each 
per month following completion of earlier delivery requirements, unless a delivery 
order is issued after a break in production caused by completion of prior deliv- 
eries. In such event delivery at a rate of 200 each per month starting 90 days after 
issuance of such delivery order will be required. 

Acceleration of deliveries is authorized at no additional cost to the Government 
provided that scheduled deliveries to all destinations are current at the time ac- 
celeration is accomplished. Maximum accelerated delivery is desired. * * * 


Amendment 0001, issued November 1, 1968, deleted the information 
under the preservation, packaging and packing clause, “QUANTI- 
TIES DESIGNATED LEVEL A,” supra, and inserted in lieu there- 
of the following: 


Items shall be preserved, packaged and packed Level A/A in accordance with 
Specification XMA-~-124A, crated in accordance with MIL-C-104, Type II, Class 
2, Style A. 


Amendment 0002, issued November 5, 1968, deleted the first two 


paragraphs of the “77/ME OF DELIVERY” clause, supra, and in- 
serted the following: 


Basic Award.—Change to read : “200 each 120 days after First Article Approval 
or, in the case of waiver of First Article Approval requirement, 120 days after 
award, and 200 each per month thereafter.” 


Subsequent Delivery Orders.—Change to read: “Delivery shall be required at 
a rate of 200 each per month following completion of earlier delivery require- 
ments, unless a celivery order is issued after a break in production caused by 
completion of prior deliveries. In such event delivery shall be required of 200 
each, 120 days after issuance of such delivery order, and 200 each per month 
thereafter.” 

Both amendments admonished bidders to acknowledge receipt 
thereof prior to the specified bid opening “(a) By signing and return- 
ing 2 copies of this amendment; (b) By acknowledging receipt of this 
amendment on each copy of the offer submitted; or (c) By separate 
letter or telegram which includes a reference to the solicitation and 
amendment numbers.” Bidders were further warned that “FATLURE 
OF YOUR ACKNOWLEDGMENT TO BE RECEIVED AT 
THE ISSUING OFFICE PRIOR TO THE HOUR AND DATE 
SPECIFIED MAY RESULT IN REJECTION OF YOUR 
OFFER.” 

Bidders were required to offer separate prices for the minimum quan- 
tity of 963 units for level C pack and level A pack, plus separate prices 
for level C and level A pack for 2,037 units representing the maximum 
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quantity (3,000 units) less the minimum quantity which the success- 
ful bidder would be obligated to furnish in excess of 963 units when 
ordered during the contract period. Bidders were further advised that : 
EVALUATION FOR PURPOSE OF AWARD WILL BE BASED ON THE 
MINIMUM QUANTITY PLUS ONE HALF THE MAXIMUM LESS MINIMUM 
QUANTITY FURTHER BASED ON THE ASSUMPTION THAT 50% OF ALL 
UNITS WILL BE LEVEL © PACK AND 50% OF ALL UNITS WILL BE 
LEVEL A PACK. 

Bids were opened on November 22, 1968, and Schoonmaker’s bid 
under the referenced evaluation formula was lowest. However, it was 
noted that Schoonmaker failed to return the two amendments or to 
acknowledge receipt thereof in any of the specified ways. Your protest 
on behalf of Cal-West, the second low bidder, is predicated upon the 
argument that Schoonmaker’s bid is nonresponsive to the terms and 
conditions of the invitation for bids, as amended. In the alternative, 
you state that the invitation for bids should be canceled and.the entire 
procurement readvertised because the specified bid evaluation formula 
permitted unbalanced bidding in derogation of the requirement for full 
and free competition envisaged by the rules and regulations governing 
procurement by formal advertising. We have been informally advised 
by the procuring activity that no award will be made pending our 
decision in the matter. 

The question of the responsiveness of a bid submitted without 
acknowledging the existence of one or more amendments to the original 
invitation has been before our Office on numerous'occasions. Our con- 
sideration of this question has resulted in the general rule that where 
such amendment could affect price, quantity or quality, the failure of 
the bidder to acknowledge receipt of the amendment prior to the time 
set for opening of bids is material and renders the challenged bid non- 
responsive. 37 Comp. Gen. 785. The underlying reason for this rule 
was succinctly stated in our decision B-150563, February 28, 1963, as 
follows : 

* * * a bid submitted in response to an invitation issued by an agency of the 
Government constitutes an offer; the award is an acceptance which effects a 
binding agreement between the two parties. It is well recognized that an offer 
is to be interpreted in accordance with its clear language. The acceptance of a 
bid which offers to perform on a basis other than the terms of the invitation 
including any amendments would be contrary to the statutes governing adver- 
tised procuremenits. United States v. Ellicott, 223 U.S. 524 ¢1911). On the other 
hand, to permit the bidder to amend his bid after opening in order to conform 


to the advertised specifications would also contravene the competitive bidding 
statutes. 63 C.J.S. Municipal Corporations, sec. 1003; 40 Comp. Gen. 447, 448. 


See, also, 42 Comp. Gen. 490. 

However, as also noted on several occasions, the failure of a bidder 
to acknowledge receipt of an amendment has been held not to require 
the rejection of the bid if it can be shown that the bidder, upon accept- 
ance of the bid, could be required to perform at the bid price in accord- 
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ance with all of the terms and conditions of the invitation, as amended. 
See B-150563, swpra, and cases cited therein ; B—165150, September 16, 
1968. 

You state that amendment 0001 imposed packing requirements in 
excess of those specified in the original invitation for bids thereby 
substantially increasing the prospective contractor’s costs for level A 
preserving, packaging and packing. In support thereof, you point out 
that the preservation, packaging and packing clause of the original 
invitation merely required that level A items were to be crated in 
accordance with specification MIL-—C-104, and that amendment 0001 
added the requirement that level A items conform with end-item 
specification XMA-~-124A. You further state that the practical effect 
of amendment 0001 will be to require the prospective contractor to pack 
each item in a costly vapor-proof foil enclosure bag, with activated 
desiccants, and then crate it at a unit cost of approximately $110 
greater than simply placing it in a crate, as you contend, was originally 
specified. 

In our opinion, Schoonmaker’s failure to return or acknowledge 
receipt of amendment 0001 had no effect on the responsiveness of its 
bid. As you are aware, the contracting officer has advised that “the 
invitation as it was originally written clearly required level A preserva- 
tion and packaging for the quantities of floodlights designated ‘Level 
A.’” Under the level C provisions of the preservation, packaging and 
packing clause, the attention of bidders was specifically drawn to the 
“specification cited in the item description.” This specific inclusion of 
Navy specificaton XMA~-124A was, however, not contained in the level 
A portion of the preservation, packaging and packing clause. There- 
fore, amendment 0001 was issued to clarify the level A preservation, 
packaging and packing requirements, thereby reminding prospective 
bidders that, except for the deviations listed thereunder, all of the pro- 
visions of Navy specification XMA-124A governed the preservation, 
packaging and packing of these items designated level A—as well as 
level C. 

Where, as here, the item description of the invitation requires that 
the advertised units be manufactured in accordance with Navy specifi- 
cation XMA~124A— including the preservation, packaging and pack- 
ing provisions contained therein—and amendment 0001 merely repeats 
that requirement, Schoonmaker’s failure to acknowledge the amend- 
ment prior to the time set for bid opening could have no possible effect 
upon its computation of bid prices or performance obligations under 
any resulting contract. This being the case, Schoonmaker’s failure to 
return or acknowledge amendment 0001 should be considered a mere 
informality having no effect upon price, quality, or quantity, and, as 
such, properly may be waived. See 41 Comp. Gen. 550. 
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You also protest the consideration of Schoonmaker’s bid because 
of that bidder’s failure to return or acknowledge the receipt of amend- 
ment 0002 to the invitation for bids. As indicated above, amendment 
0002 relaxed the delivery provisions of the invitation by permitting 
the prospective contractor 120 days instead of 90 days after first article 
approval, or date of award if waiver of the first article testing require- 
ment is appropriate, to deliver the first 200 units or any 200 units 
ordered subsequent to a break in production. 

The contracting officer states that the resulting practical effect upon 
Schoonmaker’s bid is that that bidder is offering “to do in 90 days what 
bidders who return the amendment must do within 120 days but could 
do within 90 days if they so desired.” You point out, however, that in 
view of the May 31, 1970, cutoff date for deliveries under the terms of 
the invitation and the requirement imposed thereunder upon the con- 
tractor to deliver a minimum quantity of 200 units per month, Schoon- 
maker, if awarded the contract, could be obligated to deliver a total 
quantity of 200 more units than any other bidder. “Thus,” you con- 
clude on page 11 of your letter of December 17, 1968: 


Schoonmaker’s failure to acknowledge the Amendment No. 0002, extending the 
time of first delivery from 90 days to 120 days after first article approval, places 
it in a position of submitting a bid on a different required quantity of floodlight 
units than that of those other bidders who properly acknowledge the amendment 
prior to bid opening. Schoonmaker’s failure to acknowledge this amendment 
allows the Government to require it to deliver a maximum of 2600 units rather 
than the 2400 units required of other bidders if first article approval is made 
instantaneously. If such approval is made in the ordinary course, Schoonmaker 
can be required to deliver 2400 units, while other contractors can only be re- 
quired to deliver 2200 units. 


You continue that Armed Services Procurement Regulation (ASPR) 
2-405(iv)(B) permits the waiver of a failure to acknowledge an 
amendment only if “the amendment clearly would have * * * no 
effect on * * * quantity, [or] delivery.” It is your position that 
amendment 0002 has an effect on both quantity and delivery and that 
any award to Schoonmaker would be based on a different set of re- 
quirements than those bid upon by other bidders. In support thereof, 
you cite prior decisions of our Office holding that “under such cireum- 
stances, the contracting officer * * * [is] without legal authority to 
accept such a bid,” See, for example, 40 Comp. Gen. 126, 128; 42 ¢d. 
490, 493. However, in those cases and in the others cited in your Decem- 
ber 17, 1968, letter, there were involved amendments which materially 
affected price. Such is not the case here. 

In 41 Comp. Gen. 550, we restated the general rule that the failure 
of a bidder to acknowledge an amendment affecting price, quality, or 
quantity cannot be waived, but pointed out that the rule has not been 
applied indiscriminately by our Office to prevent waiver in all cases 
involving failure to acknowledge addenda. We concluded in that case 
at page 553 that, “if we assume that the low bidder’s failure to ac- 
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knowledge the addendum was due to ignorance of its existence, then 
his bid price would not reflect the /essened requirements of the speci- 
fications and, therefore, his failure to acknowledge would only be 
prejudicial to his competitive position and even possibly beneficial to 
the position of the other bidders.” [Italic supplied.] Moreover, in 40 
Comp. Gen. 321, 324, we stated, in this respect, that : 

Whether certain provisions of an invitation for bids are to be considered 
mandatory or discretionary depends upon the materiality of such provision and 
whether they were inserted for the protection of the interests of the Government 
or for the protection of the rights of bidders. Under an advertised procurement all 
qualified bidders must be given an equal opportunity to submit bids which are 
based upon the same specifications, and to have such bids evaluated on the same 
basis. To the extent that waiver of the provision of an invitation for bids might 
result in failure of one or more bidders to attain the equal opportunity to compete 
on a common basis with other bidders, such provision must be considered manda- 
tory. However, the concept of formally advertised procurement, insofar as it 
relates to the submission and evaluation of bids, goes no further than to guaran- 
tee equal opportunity to compete and equal treatment in the evaluation of bids. 
It does not confer upon bidders any right to insist upon the enforcement of 
provisions in an invitation, the waiver of which would not result in an unfair 
competitive advantage to other bidders by permitting a method of contract per- 
formance different from that contemplated by the invitation or by permitting the 
bid price to be evaluated upon a basis not common to all bids. Such provision 
must therefore be construed to be solely for the protection of the interests of the 
Government and their enforcement or waiver can have no effect upon the rights 


of bidders to which the rules and principles applicable to formal advertising are 
directed. * * * 


Tn a case analogous to the present situation, B-162574, January 10, 
1968, in a letter addressed to the Secretary of the Navy, we stated that 
“we would see no legal objection to an award for a larger number of 
units than those solicited in circumstances such as here involved.” 

For the reasons stated, we find no basis for objecting to waiving 
Schoonmaker’s failure to acknowledge amendments 0001 and 0002 as 
informalities in its bid. ASPR 2-405. It becomes necessary, therefore, 
to discuss your alternate protest ; i.e., that the bid evaluation formula 
provided in the invitation for bids accorded bidders an opportunity to 
submit unbalanced bids and that the procurement should be canceled 
and readvertised. 

As noted on page 23 of your letter of December 17, our Office has on 
occasions upheld: the rejection of bids where “due to the evaluation 
formula provided, in order to be determined the low bidder, a bidder 
could bid low on items known from past experience, or on speculation, 
to be purchased infrequently and high on items frequently purchased.” 
Briefly, it is your position that bidders could bid high for the minimum 
quantity of 963 units knowing that the Government was obligated by 
the terms of the invitation to purchase that quantity, but bid low for 
the remaining number of units up to 3,000, thereby reflecting a bid 
price bearing no relation to the actual cost of the procurement to the 
Government because the prospective contractor cannot be required to 
deliver the full amount tliat the Government is entitled to order during 
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the effective period of the contract. We agree that in the present cir- 
cumstances the prospective contractor cannot be required to deliver the 
stated maximum of 3,000 units. The maximum, however, is not the 
quantity upon which bids were evaluated. As stated above, bids were 
evaluated on the basis of prices offered for the minimum quantity plus 
50 percent of the quantity of the difference between the minimum and 
the maximum (a total of 1981.5 units); and the Government may re- 
quire the prospective contractor to furnish that quantity. Therefore, 
for purposes of bid evaluation, the invitation evaluation formula 
accurately reflects the estimated possible needs of the Government. 

Further, in this respect, the original invitation contemplated the 
award of a contract by December 1, 1968, with a 90-day lead-in period 
from date of award or after first article approval for the commence- 
ment of deliveries. Moreover, if waiver of the first article testing re- 
quirement was granted, 3,000 units could be purchased under the 
contract. The amendment extending by 30 days the time of delivery 
merely decreased the possible total number of units, without mutual 
assent, by 200 units. Since bidders, at the time of opening of bids, could 
not under any of the circumstances surrounding the present contro- 
versy possibly know or assume that the Government intended to order 
a quantity of units appreciably less than the total quantity available 
for possible delivery, any unbalanced bid would have to be predicated 
on the tenuous assumption that award would be delayed appreciably 
beyond December 1, 1968. 

We are of the opinion that the procuring activity established a fair 
and accurate means of evaluating bids submitted in response to the 
invitation by using an estimated quantity for bid evaluation purposes 
bearing a reasonable relationship to the actual anticipated minimum 
needs of the Government. Moreover, the record indicates a total lack 
of unbalanced bidding. In fact, five out of the 11 bidders offered no 
discount for the additional quantity over the stated minimum of 963 
units, whereas, six bidders offered unit price discounts for more than 
the minimum quantity of approximately $11, $15, $19, $85, $100, and 
$245. Certainly, it cannot be said, that these deductions which are to 
be expected in procurements of this nature and magnitude rendered 
the reduced bid prices to a nominal level such as is usually encountered 
in unbalanced bidding situations. Therefore, we find no legal basis upon 
which to question the method of evaluation of bids in the present case. 

In addition to the foregoing, by telegram dated November 27, 1968, 
Cal-West protested the use of Kelly Air Force Base, Texas, as the 
tentative destination for evaluation of bids to determine the cost of 
transportation to be borne by the Government over and above the f.o.b. 
origin bid prices of the responding bidders. Cal-West stated that the 
procurement officials admitted that the specified destination favors 
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prior contractors and that it is unlikely that any shipments will 
actually be made to that destination. 

Kelly Air Force Base was designated in the invitation as the tenta- 
tive destination for evaluation purposes to provide a fair means of 
computing transportation costs because the exact destination(s) to 
which the procurement items are to be delivered is unknown. See 
ASPR 19-208.4(a). The use of a tentative destination for evalua- 
tion purposes appears to have been clearly proper in view of the 
information supplied by the contracting officer, as follows: 

* * * As shown on the abstract annotated with freight rates, no bidder has a 
lower freight cost added to its bid price than Cal-West Electric, Inc. and the 
freight for the previously successful bidder, American Air Filter Company, Inc. 
is $10.54 per unit higher. The MIPR was issued by Kelly Air Force Base and 
floodlights have been delivered to Kelly Air Force Base under the previous con- 
tract both for domestic use and transhipment overseas. Furthermore, Kelly Air 


Force Base is a central location since potential suppliers are located on both the 
east and west coasts. * * * 


Therefore, the bid of A. G. Schoonmaker Company, Inc., may be 
considered for award if otherwise proper. 

There is enclosed for your information a copy of our decision of 
today to American Air Filter Company, Inc. 


[B-165715(2)} 


Contracts—Amounts—Indefinite—What Constitutes 


An invitation for floodlight sets requiring the Government to purchase a minimum 
of 963 units and obligating a prospective contractor to supply up to 3,000 units 
and to offer separate prices on two different types of packing on the minimum 
quantity and on the difference between the minimum and.maximum quantities, 
or 2,087 units—bids to be evaluated on the basis of 50 percent of each type 
packing—meets the requirements prescribed by paragraph 3—409.3 of the Armed 
Services Procurement Regulation for an indefinite quantity procurement, not- 
withstanding the failure to advertise the exact number of each type packing to 
be procured under the minimum quantity, the regulation only requiring a state- 
ment of minimum and maximum quantities of the item to be purchased and not 
of collateral items such as packing. 


To the American Air Filter Company, Inc., February 27, 1969: 


Reference is made to your letter of December 13, 1968, and a letter 
dated February 21, 1969, from Edward M. Steutermann, Esquire, of 
your Legal and Patent Department, protesting the award of a contract 
to any bidder under invitation for bids DSA-400-69-B-2420, issued 
by the Defense Supply Agency, Defense General Supply Center. 

The invitation, opened November 22, 1968, solicited bids for the 
purchase of an indefinite quantity of portable, self contained NF-2 
floodlight sets, FSN 6230-877-9172, to be manufactured in accordance 
with the drawings and specifications referenced and attached thereto. 
Prospective bidders were informed that under the terms and conditions 
of the invitation for bids the Government will be required to purchase 
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a minimum quantity of 963 units and that the prospective contractor 
may be obligated to supply up to 3,000 units. 

Bidders were requested to offer separate prices for the specified mini- 

mum quantity of 963 units for level C pack and level A pack and sep- 
arate prices for level C pack and level A pack for 2,037 units, the maxi- 
mum quantity of 3,000 units less the minimum quantity, which the 
prospective contractor would be obligated to furnish in excess of the 
minimum quantity if ordered during the contract period. Bidders 
were further advised that : 
EVALUATION FOR PURPOSE. OF AWARD WILL BE BASED ON THE MINI- 
MUM QUANTITY PLUS ONE-HALF OF THE MAXIMUM LESS MINIMUM 
QUANTITY FURTHER BASED ON THE ASSUMPTION THAT 50% OF ALL 
UNITS WILL BE LEVEL C PACK AND 50% OF ALL UNITS WILL BE 
LEVEL A PACK. 

You state in your letter of December 13 that inasmuch as bidders 
were not advised of the number of level A pack units in the minimum 
quantity which would be purchased, bidders were required to include 
in their bid prices a “best guess” contingency factor to cover the greater 
costs of producing a few level A pack units as opposed to producing a 
larger number of level A pack units. You also contend that different 
bidders were forced to select different pricing strategies because the 
ambiguous language of the invitation led to different interpretations 
of the intent of the contracting officials with reference to the number 
of level A pack units that might ultimately be purchased in the mini- 
mum quantity. 

The letter of February 21, 1969, further explains the bases of your 
protest and adopts by reference the argument presented by the attor- 
neys for Cal-West Electric, Inc., that the invitation for bids was fatally 
defective because the total specified quantity of 3,000 units could not 
possibly be ordered from the contractor within the term of the contract. 
Specifically, your attorney states that the invitation failed to meet the 
requirements of an indefinite quantity procurement. In this regard, 
Armed Services Procurement Regulation (ASPR) 3-409.3 provides, 
in pertinent part, that : 

Indefinite Quantity Contracts. 


(a) Description. This type of contract provides for the furnishing of an 
indefinite quantity, within stated limits, of specific supplies or services, during 
a specified contract period, with deliveries to be scheduled by the timely placement 
of orders upon the contractor by activities designated either specifically or by 
class. Depending on the situation, the contract may provide for (i) firm fixed 
prices; (ii) price escalation; or (ili) price redetermination. The contract shall 
provide that during the contract period the Government shall order a stated 
minimum quantity of the supplies or services and that the contractor shall furnish 
such stated minimum and, if and as ordered, any additional quantities not exceed- 
ing a stated maximum which should be as realistic as possible. The maximum 
may be obtained from the records of previous requirements and consumption, or 
by other means. To assure that the contract is binding, the minimum must be 
more than a nominal quantity; yet it should not exceed the amount which the 
Government is fairly certain to order. * * * 
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In addition, there is cited for our consideration ASPR 2-201 (b) (ii) 
which provides that where applicable the invitation for bids shall state 
“The quantity of supplies or services to be supplied under each item, 
and any provision for extent of quantity variation (see 1-325).” 
However, it is clear, from the indefinite nature of this procurement, 
that this requirement for definite quantities is not applicable. 

Your attorney contends that the level A portion of the basic quantity 
(963 units) is for two separate and distinct items; i.e., the procure- 
ment. item and level A packages. In support thereof, he states that the 
level A packages cost approximately $275 each and average about 13 
percent of the total cost of the combined level A package and pro- 
curement item. It is therefore your attorney’s position that the failure 
of the invitation to specify a reasonable minimum and maximum num- 
ber of level A packages as required under the regulation governing 
indefinite quantity procurements, swpra, distinct from the number of 
procurement items to be purchased, renders the invitation for bids 
fatally defective. 

The procurement activity has advised that it is expected that some 
contingencies for the specified level packs are inevitable when indefi- 
nite quantities are being procured. The procurement activity stated 
that at the time of bid opening it was not known how many level A 
pack units will be included in the minimum order of 963 units and 
that the final decision will not be made until award is made. The pur- 
pose for soliciting level A pack bid prices, as opposed to level C pack 
bid prices, was to separately identify the cost of level A pack from the 
item price whether the item was ultimately intended to be packed level 
C or level A. 

Moreover, in our opinion, the requirements of ASPR 3~409.3 were 
adequately met by the inclusion in the invitation for bids of the mini- 
mum (963) and maximum (3,000) number of units to be purchased 
thereunder. 

It appears to us that no bidder could properly have assumed that 
any particular portion of the minimum purchase would be level A pack 
or level C pack since all prospective bidders were merely advised that 
for all quantities, including the minimum, evaluation was to be made 
on the basis of 50 percent of each level pack. The “best guess” contin- 
gency factor comprising an element of pricing strategy is always a 
factor which must be considered and weighed as a risk of doing busi- 
ness on a competitive basis especially where, as here, the exact number 
of each level pack units to be purchased (963 units) is unknown. 
However, since unit prices were requested for the 963 units on both a 
level A and level C pack basis, we cannot see any prejudice to bid- 
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ders resulting from a failure to advertise the exact number of each 
level pack to be procured under the minimum quantity. 

Accordingly, and in view of the fact that a review of the prices 
received for level A pack from the lowest bidders for the minimum and 
optional quantities, when compared with your bid, does not indicate 
that other bidders were misled in any way by the terms of the in- 
vitation, we find no basis to question the legal sufficiency of the sub- 
ject invitation for bids. Accordingly, your protest is denied. 

There is enclosed for your information a copy of our decision of to- 
day to Cal-West disposing of the other bases of your protest. 


[B-166174] 


Post Office Department—Employees—Liability Relief —Fund 
Shortages 


A postal supply clerk at a wholesale stamp window whose shortage of funds in 
his fixed credit accountability is explained as being due to his busyness in ex- 
changing “old rate’ for “new rate” stocks of stamps is not considered to have 
exercised the high degree of care that is expected from an accountable officer in 
the performance of duty and, therefore, the unexplained shortage raising a pre- 
sumption of negligence that the record does not rebut, relief from liability for 
a ewe may not be granted to the employee under 39 U.S.C. 2401 or 31 
J.8.C. -1. 


To the Postmaster General, February 28, 1969: 


By letter to the Civil Division of our Office, dated December 24, 
1968, file reference 446 -CMC :alp, Mr. C. R. Jauchem, director, Finan- 
cial Systems Management Division, Bureau of Finance and Admin- 
istration, Post Office Department, requested that relief be’ granted 
under the provisions of 39 U.S.C. 2401 to Clerk Robert C. Szabo from 
liability for a shortage of $4,326.16 in his fixed credit accountability. 

Mr. Szabo was a supply clerk at the wholesale stamp window in the 
Washington, D.C., Post Office. The record transmitted with the letter’ 
of December 24, 1968, indicates that early in January 1968, as a result 
of the Postal Revenue and Federal Salary Act of 1967, approved 
December 16, 1967, Public Law 90-206, 81 Stat. 613, 39 U.S.C. 4252 
note, and the Postmaster General’s announcement that “old rate” 
stocks of stamps, etc., would be exchanged at full value for new rate 
stock, Mr. Szabo was extremely busy for a period of several weeks mak- 
ing such exchanges. The record states that vast quantities of stamps, 
etc., were exchanged by Mr. Szabo during that period. An audit of his 
fixed credit of $347,770 during the period from February 26 to 
March 1, 1968, disclosed a shortage as stated above. Mr. Szabo can 
furnish no explanation of how this shortage occurred, nor was any 
explanation found by the investigation conducted by the Post Office 
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Inspectors. The letter of December 24, 1968, requests relief solely on 
the basis that Mr. Szabo has worked for the Post Office Department 
since 1941 with a satisfactory work history and that there are exten- 
uating circumstances in that this is the first time such exchange of 
stock was made incident to an increase in postal rates and the short 
span of time between enactment of Public Law 90-206 and its effec- 
tive date did not allow post offices sufficient time to adequately staff 
and supply their offices to handle the temporary increase in workload. 

An accountable officer of the Government is an insurer of the public 
funds (or accountable paper such as the postage stamps, etc., here 
involved) in his custody and is excusable only for loss due to acts of 
God or the public enemy. United States v. Thomas, 15 Wall 337, This 
liability is unaffected by lack of negligence on the part of the account- 
able officer, or the absence of evidence that he misappropriated the 
funds or that the loss resulted from his fault. l/nited States v. Pres- 
cott, 3 How. 578; Smythe v. United States, 188 U.S. 156; 18 Comp. 
Gen. 639 and cases cited therein; B-122688, September 25, 1956; 
B-142326, March 31, 1960; B-158699, September 6, 1968. 

However, 39 U.S.C. 2401, under which relief in this case has been 
requested, provides in pertinent part as follows: 

(b) In all cases of disability or alleged liability for any sum of money by way 
of damages or otherwise, under any provision of law in relation to the officers, 
employees, operations, or business of the Postal Service, the Postmaster General 
shall determine whether the interests of the Department probably require the 
exercise of his powers over the same. Upon the determination the Comptroller 
General with the written consent of the Postmaster General and on such terms 
as the Postmaster General deems just and expedient, may— 

(1) remove the disability; or 
(2) compromise, release, or discharge the claim for such sum of money 
and damages. 
(c) Subsection (b) applies to cases involving balances due the United States 
through accountability for public moneys under any provisions of law in rela- 


tion to the officers, employees, operations, or business of the Postal Service, 
except cases cognizable under section 2403 of this title. 


Our decision of June 8, 1927, 6 Comp. Gen. 791, held that section 409, 
Revised Statutes (predecessor of 39 U.S.C. 2401), was intended to 
authorize relief only to a postal employee who suffered a loss without 
fault or negligence on his part. Relief may be granted only in strict 
conformity with the provisions of the statute and the cited decision. 

While there is no positive or affirmative evidence of negligence on 
the part of Mr. Szabo in connection with this loss, we have repeatedly 
held that positive or affirmative evidence of negligence is not neces- 
sary, and that the mere fact that an unexplained shortage occurred 
is, in and of itself, sufficient to raise an inference or presumption of 
negligence. A Government official charged with the custody and han- 
dling of public moneys (the stamps, etc., here in question are the 
equivalent of money and are so treated) is expected to exercise the 
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highest degree of care in the performance of his duty and, when 
funds (or such stamps, etc.) disappear without explanation or evi- 
dent reason, the presumption naturally arises that the responsible 
official was derelict in some way. Moreover, granting relief to Gov- 
ernment officials for unexplained losses or shortages of this nature 
might tend to make such officials lax in the performance of their duties. 
B-122688, September 25, 1956; B-142326, March 31, 1960; B—159987, 
September 21, 1966 ; B~158699, September 6, 1968. 

Since the loss or shortage here involved is completely unexplained, 
we are faced with a presumption of negligence, and no evidence what- 
soever to rebut that presumption, other than the fact that Mr. Szabo 
was extremely busy during the period when the loss must have oe- 
curred. In fact, Mr. Szabo himself, in his signed statement of April 5, 
1968, acknowledges that this shortage may well have resulted from his 
giving out more in value than he received because of the pressure of 
work. Obviously, being very busy isnot a valid excuse for negligence 
or carelessness. As Mr. E. C. Ray, Assistant Director, Operations 
Division for Local Services, Post Office Department, stated in his 
signed statement to Inspector Bones, dated June 6, 1968. 

* * * As far as extenuating circumstances, one exchange or one hundred ex- 
changes should be made correctly and the number of exchanges is not the primary 


factor, but the accuracy of each exchange as only one patron can be handled at 
a time. 


In the case of Boggs v. United States, 44 Ct. Cl. 367, the court stated 
on page 384, in connection with an accountable officer’s petition for 
relief, that : 

* * * That is, where the officer has established the fact that his conduct has 
really been faultless. Before relief can be granted it must appear with reasonable 
degree of certainty from all the proof and circumstances of the case that the 
officer entrusted with public money has exercised watchfulness over the funds 


and such degree of care as fairly and equitably entitle him to a decree exonerating 
him from the obligation of his bond. 


. * * * s * + 

* * * Each case must depend upon those conditions and circumstances which 
necessarily arise out of the proof when presented. As, however, redress can only be 
had in exceptional cases there is at the outsct a presumption of liability, and the 
burden of proof must rest upon the officer who has sustained the loss. [Italic 
supplied. ] 

It is apparent that the burden of proof has not been met in this case 
and, hence, we cannot grant Mr. Szabo relief under the provisions of 
39 U.S.C. 2401, Moreover, since the only other statute under which 
relief could be granted in cases of this nature—31 U.S.C. 82a-1—also 
requires our concurrence in a finding that the loss occurred without 
fault or negligence on the part of the officer involved, relief likewise 
cannot be granted thereunder. 


' 
' 
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[ B-156932 J 


Courts—District of Columbia—Court of General Sessions— 
Transcripts 


Although indigent defendants prosecuted by the United States, whether in the 
United States branch of the District of Columbia Court of General Sessions or 
in the United States District Court for the District of Columbia, for petty 
offenses as defined in 18 U.S.C. 1 are not entitled on appeal to the District of 
Coluinbia Court of Appeals to a transcript ai the expense of the United States 
under the Criminal Justice Act of 1964 (18 U.S.C. 3006A (a) )—the act expressly 
excluding defendants charged with petty offenses—in view of the holding in 
Tate v. United States, 359 F. 2d 245(1966), that 11 D.C. Code 935 makes 28 
U.S.C. 753(f), authorizing payment of tianseript fees in forma pauperis pro- 
ceedings applicable to the Court of General Sessions, defendants convicted of 
petty offenses in the United States side of the Court of General Sessions may 
be furnished transcripts without charge. B-153485, March 17, 1964, modified. 


Courts—Costs—Transcripts 


The Administrative Office of the United States Courts authorized in view of 
Tate v. United States, 359 F. 2d 245 (1966), to furnish transeripts for defend- 
ants prosecuted and convicted in the United States side of the Court of General 
Sessions who are allowed to appeal to the District of Columbia Court of Ap- 
peals in forma pauperis, may charge transcript fees to the appropriations made 
for costs incurred under 28 U.S.C. 753(f), and such costs are not limited to 
the $300 imposed by the Criminal Justice Act of 1964 (18 U.S.C. 3006A(a)), 
but payment for transcripts may be made in the manner used to pay for tran- 
scripts for defendants prosecuted in the United States District Courts in cases 
where the cost of the transcript exceeds $300. 


To the Attorney General, March 3, 1969: 


Letter dated October 10, 1968, from the Assistant Attorney Gen- 
eral for Administration (Assistant Attorney General) presents for 
our decision two questions relating to payments for transcripts for 
indigent defendants. 

The facts and circumstances giving rise to the questions presented, 
as disclosed by the Assistant Attorney General’s letter, are set forth 
below. 

In Tate v. United States, 123 U.S. App. D.C. 261, 359 F. 2d 245 
(1966), it was held that an indigent defendant (one allowed to sue, 
defend or appeal in forma pauperis) prosecuted by the United States 
in the Court of General Sessions is entitled on appeal to the District of 
Columbia Court of Appeals to a transcript at the expense of the United 
States. Following that decision, the Court of General Sessions began 
ordering transcripts at Government expense and, in accordance with 
our decision in 46 Comp. Gen. 93, payment therefor is made from 
appropriations of the Administrative Office of the United States 
Courts. 

Although the Criminal Justice Act is applicable to felony and mis- 
demeanor cases in the Court of General Sessions, a question has arisen 
as to the interpretation of section 3006A (a), Title 18, United States 
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Code, which states that each United States district court shall place 
in operation a plan for furnishing representation for defendants 
charged with felonies or misdemeanors, other than petty offenses, as 
defined in 18 U.S.C. 1, who are financially unable to obtain an ade- 
quate defense. This latter code section states that a misdemeanor, the 
penalty for which does not exceed imprisonment for a period of 6 
months or a fine of not more than $500, or both, is a petty offense. 

A number of offenses prosecuted by the United States in the Court 
of General Sessions fall within the classification of petty offenses. 
In one of these cases, the indigent appellant has requested a transcript. 
The Administrative Office of the United States Courts has indicated 
that its funds are not available for such payments since the Criminal 
Justice Act is inapplicable to petty offense cases. If the court orders 
a transcript, at Government expense, the reporter will not prepare 
the transcript without assurance it will be paid for. 

In light of the foregoing, the Assistant Attorney General requests— 

* * * instructions as to how payment for transcripts under these circumstances 
may be made. If it is your view that payments may be made from government 
funds, are funds available to the Department of Justice or the Administrative 
Office of the U.S. Courts to be used for this purpose? 

A second problem which may occur concerns cases where the cost of the 
transcript may exceed $300. Services other than counsel fees under the Criminal 
Justice Act are limited to this amount. In the event we have a case in which 
the transcript costs exceed the sum of $300, we would appreciate your instruc- 
- tions as to how such amounts are to be paid. 

The Criminal Justice Act of 1964, 18 U.S.C. 3006A, reads, in perti- 
nent parts, as follows: 

(a) Choice of plan.—Each United States district court, with the approval 
of the judicial council of the circuit, shall place in operation throughout the 
district a plan for furnishing representation for defendants charged with felonies 
or misdemeanors, other than petty offenses as defined in section 1 of this title, 
who are financially unable to obtain an adequate defense. Representation under 
each plan shall include counsel and investigative, eapert, and other services 
necessary to an adequate defense. * * * [Italic supplied.] 

There is specifically excluded from the “representation” authorized 
by section 3006A(a) for defendants who are financially unable to 
obtain an adequate defense, defendants charged with petty offenses as 
defined in 18 U.S.C. 1. Further, inasmuch as “representation” is 
defined in section 3006A(a) is including counsel, investigative, expert 
“and other services necessary to an adequate defense,” it is obvious 
that “representation,” as used therein, includes “transcripts” and the 
cost thereof. 

It is clear from the foregoing that “petty offenses” as defined in 
18 U.S.C. 1 do not come within the scope of the Criminal Justice 
Act of 1964, and that “transcripts” are included in the term “repre- 
sentation” as used in that act. Hence, defendants prosecuted by the 
United States for petty effenses—as defined in 18 U.S.C. 1—in the 
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District. of Columbia Court of General Sessions are not entitled on 
appeal to the District of Columbia Court of Appeals to a transcript 
at the expense of the United States under the Criminal Justice Act 
of 1964. Accordingly, appropriations made to the Administrative 
Office of the United States Courts to enable it to carry out the provi- 
sions of the Criminal Justice Act of 1964 would not be available to 
pay for transcripts for indigent defendants charged with petty offenses, 
whether such defendants are prosecuted in the United States branch 
of the District of Columbia Court of General Sessions or in the 
United States District Court for the District. of Columbia, nor are 
we aware of any appropriation of the Department of Justice which 
appears to be available for such purpose. 

Insofar as payment for transcripts under authority other than the 
Criminal Justice Act of 1964 is concerned, 28 U.S.C. 753(f) reads 
in pertinent part as follows: 

(f) * * * Fees for transcripts furnished in criminal or bibeas corpus pro- 
ceedings to persons allowed to sue, defend, or appeal in forma pauperis shall 
be paid by the United States out of money appropriated for that purpose. * * * 

In the 7Zate case mentioned above the United States Court of 
Appeals for the District of Columbia held, in effect, that 11 D.C. 
Code 935 makes 28 U.S.C. 753(f) applicable to the Court of General 
Sessions, and that, hence, a defendant prosecuted in the United States 
side of the Court of General Sessions who is allowed to appeal in 
forma pauperis to the District of Columbia Court of Appeals is 
entitled to a transcript at the expense of the United States. There 
is no distinction made in either 11 D.C. Code 935 or 28 U.S.C. 753(f) 
between defendants charged within felonies and misdemeanors other 
than petty offenses, and those charged with petty offenses. Accordingly, 
in view of the decision of the Court of Appeals in the 7'ate case, we 
would not object. to the Administrative Office of the United States 
Courts using the appropriations available to it to pay costs incurred 
pursuant to the authority in 28 U.S.C. 753(f) to pay for transcripts 
for defendants prosecuted in the United States side of the Court of 
General Sessions who are allowed to appeal ix forma pauperis to the 
District of Columbia Court of Appeals. 

As to cases prosecuted in the Court of General Sessions where the 
cost of the transcript exceeds $300, as indicated in the Assistant 
Attorney General’s letter, services other than counsel fees under the 
Criminal Justice Act of 1964 are limited to $300. However, since 
appropriations are made to the Administrative Office of the United 
States Courts for costs incurred under 28 U.S.C. 753(f), in view of the 
decision of the United States Court of Appeals in the 7’ate case, we 
would not object to the Administrative Office of the United States 
Courts paying for transcripts for defendants allowed to appeal in 
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forma pauperis—as distinguished from those financially unable to 
obtain an adequate defense—prosecuted in the United States side of 
the Court of General Sessions in the same manner it pays for tran- 
scripts for such defendants prosecuted in United States district courts 
in cases where the cost of the transcript exceeds $300. 

The questions presented are answered accordingly. 

To the extent our decision of March 17, 1964, B—153485, is contrary 
to the foregoing, it need no longer be followed. 

We are sending a copy of this decision to the Director, Administra- 
tive Office of the United States Courts. 


[ B-165843 J 


Compensation—Removals, Suspensions, Etc.—Deductions From 
Back Pay—Outside Earnings—In Excess of “Back Pay” Due 


In computing the back pay due an employee for an improper suspension, 5 U.S.C. 
5596(b), which requires the deduction of any amounts earned through other 
employment during the period of the suspension, does not contemplate a daily 
or weekly comparison of the back pay with the outside earnings, but rather the 
total amouut of outside earnings is for comparison with the total amount of back 
pay due the employee. Therefore, an employee whose outside earnings exceeded 
the amount he would have earned in the Government had he not been suspended 
from duty is not entitled to back pay for the period of the suspension, notwitb- 
oie that during the suspension period, he did not have any earnings for 
8. 


Leaves of Absence—Involuntary Leave—Removals, Suspensions, 
Etc.—Reerediting of Leave 


Under 5 U.S.C. 5596(b), an employee who is entitled to back pay and other 
restoration benefits may not be credited with leave in an amount that would 
cause the amount of leave to his credit to exceed the maximum authorized by 
law or regulation. Therefore, in reconstructing the annual leave account of an 
employee separated February 20, 1968 after a suspension period that was can- 
celed, who at the time of suspension May 1, 1967, had a leave ceiling of 240 
hours and 290 hours of leave to his credit, leave in excess of the 240 hours 
ceiling is forfeited and, although the employee accrued 32 hours of annual leave 
from January 1 to February 20, 1968, his lump-sum leave payment under 5 U.S.C. 
5551(a) is limited to 240 hours, and the forfeiture of leave may not be retro- 
actively substituted for a corresponding portion of the suspension period. 


To James J. D’Angelillio, Defense Supply Agency, March 3, 1969: 


We refer to your letter of November 29, 1968, reference DPSC-BE, 
requesting our advice concerning the granting of annual leave to an 
employee who was improperly suspended from his position with the 
Defense Supply Agency. Your letter reads, in part, as follows: 

a. An employee was suspended from duty during an advance notice period of 
proposed removal from 1 May 1967 through 20 February 1968. He was removed 
from the Federal Service on 20 February 1968. At the time of his suspension 


he had 290 hours of annual leave. His maximum accrual was 240 hours for which 
he received a lump sum payment after his separation on 20 February 1968. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 573 


b. After appeal through the Defense Supply Agency’s appeal procedure, the 
employee’s suspension during the advance notice period was cancelled but the 
removal action was sustained. According to Civil Service Regulations Section 
5596, Volume B, Title 5 of the U. S, Code, the employee is entitled to back pay 
during the period of suspension from 1 May 1967 through 20 February 1968 less 
any amounts earned by him through other employment during that period. 

ec. During the period of suspension the employee had been employed by private 
industry and his earnings exceeded the salary he would have earned had he 
remained employed by this Center. Although his total earnings during the 
entire suspension period exceed his federal salary, he did not have any earnings 
for six (6) days. 

da. During 1967 the employee worked in private industry for 33 weeks and 4 
days and earned $5,306.64, He continued working at the same rate during 1968. 
The earnings he would have received during the period 1 May 1967 through 
81 December 1967 (35 weeks), would have been $4,302.00 and $911.68 for 7 
weeks and 2 days in 1968. 

The employee did not work or receive any pay for only six (6) days during 
his entire period of suspension 1 May 1967 through 20 February 1968. Therefore, 
he would, be entitled to back pay of only $147.84 less approximately $25.00 for 
income tax and life insurance and Civil Service retirement. 


* * * * * * + 


f. This employee worked in our Directorate of Manufacturing which shut down 
and required employees to take annual leave for summer vacation from 24 July 
1967 through 4 August 1967 and during the Christmas holiday period from 
26 December 1967 through 29 December 1967, a total of 14 days annnal leave, 
The suspended employee had 290 hours of annual leave to his credit as of 1 May 
1967. He earns 8 hours for every two weeks, therefore, he would have earned 136 
additional hours during 1967 and 32 hours during 1968. 

Based upon the facts above, you present the following questions for 
our consideration : 

(1) Would the employee be entitled to be on leave and paid for 186 hours, the 
amount of excess annual leave he would have earned in 1967? 

(2) Would he also be entitled to be on leave and be paid for the 32 hours 
leave he earned in 1968? 

(83) If not entitled to the excess annual leave, would the employee be entitled 
to be paid for 14 days annual leave he would have been required to take during 
the periods the Directorate of Manufacturing was shut down for summer vaca- 
tion and Christmas vacation? 

(4) If not, would the employee be entitled to be granted leave for the 50 hours 
excess annual leave that he had at the time of the unwarranted suspension 
action? 

In computing the amount. of back pay due an employee for a period 
of improper suspension, section 5596(b) of Title 5, United States 
Code, requires the deduction of “any amounts earned by him through 
other employment during such period.” That statute does not require 
or contemplate that a daily or weekly division of the back pay be com- 
pared with the employee’s outside earnings over an equivalent period 
of time as suggested in paragraphs c and d of your letter. Rather, the 
total amount of outside earnings is to be compared with the total 
amount of back pay otherwise due the employee for the period of 
suspension or removal. 

In the present case no amount of back pay appears to be due the 
employee for the period of his suspension since his outside earnings 


exceeded the amount which he would have earned in the Government 
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had he not been suspended from duty. Accordingly, the statement in 
paragraph d of your letter that the employee is entitled to receive back 
pay for the 6 days for which he had no outside earnings is incorrect. 

Section 5596(b) of Title 5, United States Code, provides that an 
employee who is entitled to back pay and other restoration benefits 
provided thereunder may not be credited with leave in an amount that 
would cause the amount of leave to his credit to exceed the maximum 
amount authorized by law or regulation. The employee here involved 
had an annual leave ceiling of 240 hours. Therefore, in the reconstruc- 
tion of his leave account following the cancellation of the suspension 
action, the employee was prohibited by statute (5 U.S.C. 6304(a)) 
from receiving credit for more than 240 hours of annual leave at the 
beginning of the 1968 leave year. Consequently, he was required to 
forfeit 186 hours of annual leave. In that regard our Office consistently 
has held that the above-cited statutory provision requires the for- 
feiture of all annual leave credited to an employee at the close of a 
leave year which is in excess of the ceiling established therein regard- 
less of the reason for the employee’s failure to use such excess leave. 
32 Comp. Gen. 162; 36 zd. 596. 

During the period January 1 through February 20, 1968, the 
employee accrued an additional 32 hours of annual leave and, thus, 
had a total of 272 hours of leave to his credit on the date of his sepa- 
ration from the service (February 20, 1968). However, in accordance 
with 5 U.S.C. 5551(a) his lump-sum payment for annual leave upon 
separation was limited to 240 hours. 

Since the annual leave which was forfeited under the provisions 
of 5 U.S.C. 6804(a) and 5551(a), discussed above, may not now be 
recredited to the employee’s account, there exists no basis upon which 
such leave may be retroactively substituted for a corresponding portion 
of the suspension period. Therefore, questions (1) through (4), above, 
are answered in the negative. 


[ B-166010 


Transportation—Household Effects—Commutation—W eight 
Evidence 


The documentation required by section 6.44(8) of the Bureau of the Budget 
Circular No. A-56 to support a civilian employee’s claim for reimbursement at 
the commuted rate for the transportation of his household effects is the original 
or a certified copy of the bill of lading, or if the bill of lading is unavailable, other 
evidence showing point of origin, destination, and weight of the shipment is 
acceptable. If no adequate scale is available, a constructive weight based on 
7 pounds per cubic foot of properly loaded van space may be used. Where evi- 
dence to support a claim for shipping household effects does not establish 
the cubic feet of properly loaded space, the employee is entitled to reimbursement 
at the commuted rate based om the pounds shown on the transportation invoice, 
notwithstanding his actual costs may have been less. 
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To Major J. E. Ingles, National Security Agency, March 3, 1969: 


We refer to your request of January 8, 1969, your Serial: D5/0024F, 
by which an advance decision is requested whether you may properly 
pay the attached travel voucher of Mr. Frank D. Brouse, an employee 
of the National Security Agency, to reimburse him at the commuted 
rate for transportation of his household effects incident to change in 
his official station under travel orders of May 8, 1968. Your request 
was forwarded to us by the Per Diem, Travel and Transportation 
Allowance Committee on January 22, 1969, under PDTATAC Con- 
trol No. 69-4, 

The only question presented relates to the entitlement of Mr. Brouse 
to reimbursement for moving his household effects at the commuted rate 
as prescribed under 5 U.S.C. 5724(c), instead of on an actual expense 
basis, in view of the fact that the weight of the effects transported 
was not obtained from weighing scales. Documentation required to 
support an employee’s claim for reimbursement at the commuted rate 
is prescribed in section 6.4d(3) of Bureau of the Budget Circular 
No. A-56 which is in pertinent part as follows: 

(8) Documentation required. Claims for reimbursement under the commuted 
rate system shall be supported by * * * the original bills of lading or certified 
copies, or, if bills of lading are not available, other evidence showing point of 
origin, destination and weight. If no adequate scale is available at point of 
origin, at any point en route, or at destination, a constructive weight, based on 
7 pounds per cubic foot of properly loaded van space, may be used. * * * 

In cases involving the local transportation of household effects in 
which there was no legal requirement that charges be based on weight 
and mileage and charges were based on hourly or job rates, we have 
held that the nonavailability of scales need not be further demon- 
strated. B-153134, January 22, 1964; B-150433, December 17, 1962. In 
such cases we have authorized payment at the commuted rate based on 
a showing of the amount of properly loaded van space occupied by 
the effects using the 7 pounds per cubic foot formula specified in the 
controlling regulation to determine the amount due. The evidence 
presented in this case does not clearly establish the volume of properly 
loaded van space occupied by the effects. A copy of what was appar- 
ently the original] bill presented to Mr. Brouse for the transportation 
services involved indicates that 8,700 pounds of effects were trans- 
ported, but a statement from the movers dated more than 2 months 
later indicates that the effects occupied 1,512 cubic feet of van space 
giving a weight of 10,584 pounds under the prescribed formula. 

We do not believe that the evidence submitted establishes that 
Mr. Brouse’s household effects occupied 1,512 cubic feet of properly 
loaded van space. It does appear, however, that the weight of those 
effects was at least the 8,700 pounds indicated on the original bill. 





576 DECISIONS OF THE COMPTROLLER GENERAL [48 


Therefore, we would not object to your allowing him payment for 
transportation of 8,700 pounds of household effects at the commuted 
rate less the amount already paid on an actual expense basis, In that 
connection, we note that payment of the amount due under the com- 
muted rate system may not be withheld because the employee’s costs 
for moving his effects were less than the commuted rate payment. 32 
Comp. Gen. 321. 

As to your other questions involving local moves when the carriers’ 
charges are not required to be based on the weight of the effects, we do 
not believe it desirable to attempt to set forth a separate interpretation 
of the words “properly loaded van” as used in the regulations which 
would be applicable to local moves rather than long distance moves. 
However, in a given case we would not object to requiring a:statement 
from the carrier indicating the volume of van space that. would have 
been occupied by such effects had they been loaded with a view to the 
most efficient use of such space. 

The voucher which is returned herewith may be paid in accordance 
with the above. 


[ B-166073 J 
Contracts—Requirements—Estimated Amounts Not Warranty 


Provisions in an invitation for trash and garbage removal that suggested bidders 
inspect the Veterans Administration Hospital where the services were to be 
performed for full information concerning “the character and conditions under 
which the service is to be performed,” and that required the successful contractor 
shortly after award to submit a list of containers, locations, and frequencies of 
pickup—which it failed to do—were calculated to discourage reliance on the 
Government’s suggested schedule of pickup frequencies and container sizes and 
not to serve as a warranty. Therefore, the contractor is not entitled to additional 
compensation for an 11 percent variation in the quantum of work performed—a 
variation that is not the specification ‘change’ that is actionable for failure to 
issue a change order. 


Contracts—W arranties—Deviation From Specifications 


The word “warranty” is not simple to define—at a minimum, a warranty, whether 
an expressed or implied warranty, is something of an assurance by one party 
that the other may rely on the truth of a given representation. No such assurance 
is implied under a requirements contract for trash and garbage removal where the 
Government had “suggested” a pickup schedule and container sizes and the 
contractor after award was “required” to inspect the work area and submit its 
own list of containers, locations, and frequencies of pickups and, therefore, the 
contractor is not entitled to additional compensation on the basis of an 11 percent 
variation between the work performed and the Government’s suggestions—a 
variation that is not a specification change. 


To the Administrator, Veterans Administration, March 3, 1969: 


We refer to a letter (reference 134C) dated January 31, 1969, from 
the Director of the Supply Service, Department of Medicine and 
Surgery, forwarding documents relative to the request of Dispos-O- 
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Waste Company for additional compensation under contract No. 


V515P-1288, 
The invitation for bids, issued on June 12, 1968, described the sub- 
ject of the procurement in the following manner: 


COMPLETE MISCELLANEOUS TRASH AND NONEDIBLE GARBAGE RE- 
MOVAL SERVIOBES for the period July | L 1968 thru June 30, 1969, inclusive. 
Furnish necessary labor and material to render complete miscellaneous trash and 
nonedible garbage removal service for the Veterans Administration Hospital, 
Battle Creek (Fort Custer), Michigan, for above period, in accordance with all 
the terms and conditions and provisions of this proposal. 





Page 5 of the invitation, entitled “Requirements,” began with this 
preamble: 


Services, labor, material and equipment necessary for the collection, transporta- 
tion and disposal of all refuse specified in the contract, at the VA Hospital, Battle 
Creek, Michigan. 


Paragraph 1 of the requirements stated, in part: 


Specifications and accompanying drawing provide for collecting refuse and dis- 
posing of same in a complete and workmanlike manner for a period of 365 calendar 
days after award of contract. * * * The contractor will furnish all plant super- 
vision, labor, material, and equipment necessary for the collecting, transporting, 
and disposal of all refuse specified in the contract. 


The first sentence of paragraph 2 was as follows: 


Specifications and accompanying plans state and show the work to be performed 
under the contract. * 


However, the first sentence of paragraph 16 of the requirements per- 
mitted the contractor some freedom in determining the method of 
performance: 


As soon as practical, but within 10 calendar days after award of contract, the 
contractor shall submit a complete listing of containers, locations, and proposed 
frequencies of pickup. * * * 

Paragraph 17 of the requirements (page 7 of the invitation) con- 
tained a table showing “suggested” sizes of containers and frequencies 
of pickup, On pages 8 through 10 of the invitation certain “Special 
Conditions” were recited. Condition number 4 admonished bidders: 
Bidders are required to visit the Hospital to fully inform themselves of the 
character and conditions under which the service is to be performed. Failure to 
do so will in no way relieve the successful bidder from the necessity of furnish- 
ing the services as specified in this proposal without additional cost to the 
Government. * * 

On June 28, 1968, the contract was awarded to Dispos-O-Waste at its 
bid price of $1,175 per month, or a total of $14,100 for the full contract 
period. Although Dispos-O-Waste was obligated under paragraph 16 
of the requirements to submit within 10 days of award a complete list 
of containers, locations, and frequencies of pickup, there is no indica- 


tion in the record that such a list was forthcoming. 
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The next event occurred on July 30, 1968, when Dispos-O-Waste 
wrote to the contracting officer at the VA Hospital and stated: 


Item 17 of the specifications, in the invitation, indicated the sizes of the con- 
tainers and the frequency of pickups required at the various locations. We in- 
stalled our containers in accordance with these specifications and have provided 
the frequency stipulated * * * 


with two noted exceptions. The letter further related that “We have 
discovered that you have not provided for adequate service at 19 of 
the buildings involved.” Thereupon Dispos-O-Waste disclosed that its 
purpose in writing the letter was “to request that the contract be 
modified to stipulate increased frequency of collection at the 19 loca- 
tions involved and that our compensation be increased from $1,175.00 
to $1,473.00 per month.” Dispos-O-Waste enclosed a suggested revised 
schedule of pickup frequencies and container sizes, involving a total 
weekly increase of 78 cubic yards. 

On August 17, 1968, Dispos-O-Waste again wrote to the chief of the 
hospital’s supply division. The letter reveals that various containers 
had been moved to other buildings and that as a result the amount of 
overflow had been reduced. Dispos-O-Waste then stated, in part, 
“Since most of the problems have now been solved we will begin to 
perform in accordance with the contract * * *.” [Italic supplied.] 

Dispos-O-Waste sent a third letter, dated November 13, 1968, to 
the chief of the hospital’s supply division. It is therein related that 
there remained overflow trash at certain locations. The excess over 
the amount “indicated in the specifications” was said to be 27 cubic 
yards per week. Dispos-O-Waste then stated as follows: “We request 
that our contract be amended to reflect this increase in the quantity 
which we have been hauling, almost from the beginning of the con- 
tract period.” The letter continued : 

Our bid, $1,175.00 per month, was based on approximately $1.07 per cubic 
yard multiplied ‘by the 1,105 cubic yards per month stipulated in the specifica- 


tions. We propose to haul the additional 117 cubic yards per month at a charge 
of $1.07 per cubic yard or $125.19 per month additional. [Italic supplied.] 


On December 10, 1968, the chief of the hospital’s engineering divi- 
sion sent a memorandum to the chief of the hospital’s supply division, 
in substance verifying the generation of about 27 additional cubic 
yards of trash a week. 

The Director of the Supply Service has recommended adjustment 
of the contract price as requested. In support of this position, he has 
cited two decisions of our Office, B-159937, October 18, 1966, and 
B-164995, August 26, 1968. Both of these decisions cited the case of 
Eastern Service Management Company v. United States, 243 F. Supp. 
302 (E.D.S.C. 1965). 

In our earlier decision, we expressly recognized the limited appli- 
cability of the doctrine of reformation: “Where, by reason of mutual 
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mistake, a contract as reduced to writing does not reflect the actual 
agreement and intention of the parties, the written instrument may be 
reformed if it can be established what the agreement actually was.” 
B-157899, November 1, 1965. However, in neither of the cited decisions 
was application of that doctrine possible; we similarly believe that 
the instant facts do not present a case where reformation is appropriate. 

Nevertheless, payment of additional compensation was authorized 
in both decisions on the basis that the Government’s “approximate” 
estimate of the quantum of work to be performed was so erroneous 
as to be misleading to the contractor, At this point in both decisions, we 
cited the astern case for authority. We believe our two previous deci- 
sions are factually distinguishable inasmuch as the actual work ex- 
ceeded the estimates by 47 percent and 49 percent, whereas in this case 
the additional amount of work is only about 11 percent greater than 
that “suggested” in the invitation. 

The Lastern case involved two principles which are relevant to the 
present contract claim: (1) the Government’s approximated estimate 
of the square footage of floor to be serviced constituted a warranty or 
representation binding on the Government, and failure to include in 
the estimate lobby, corridor and restroom space was a breach which 
entitled the contractor to damages; and:(2) discovery of the actual size 
of the space to be serviced was a “change” within the meaning of the 
“Changes” clause-and the contracting officer’s refusal to issue a change 
order was also a breach of contract. 

We do not consider that the Government in the circumstances of the 
present case has made any express or implied warranty concerning 
the amount of work to be performed by Dispos-O-Waste. Of course, it 
is no simple matter to define what is meant by a “warranty.” Consider 
the following excerpt from Strika v. Netherlands Ministry of Traffic, 
185 F. 2d 555, 558 (2d Cir. 1950) : 

* * * Tt is true that a warranty, whether express or implied, is treated as if it 
were an assurance by the warrantor to the warrantee that he may rely upon the 
truth of the fact warranted, and in the case of express warranties it would be 
difficult in principle to treat that assurance as other than itself a promise. How- 
ever, implied warranties, although they are consensual in the sense that they 
presuppose that the parties have entered into some sort of contract, are not 
promises by the warrantor that the fact warranted is true; they are “obliga- 
tions” imposed in invitum as a consequence of making the contract regardless 
of the warrantor’s intent. Hence it is only by a fiction that we call them promises 
at all in the sense that express warranties are promises. 

At the minimum, a warranty is something of an assurance by one 
party that the other may rely on the truth of a given representation. 
There is no such assurance intended or to be implied in this case. 

It is true that the Government impliedly represented that the sug- 
gested schedule of pickup frequencies and container sizes were ade- 
quate to effect “complete” trash removal, but it was only “suggested,” 
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Bidders were “required” to inspect the premises for full information 
concerning “the character and conditions under which the service is to 
be performed.” Bidders also knew that the contractor would be “re- 
quired” within a very short time after award to submit its own list 
of containers, locations, and frequencies of pickup. It seems to us that 
such provisions were calculated to discourage reliance on the Govern- 
ment’s “suggestions.” Indeed, the presence of the latter contractual 
requirement is a distinguishing factor which was not present in Yast- 
ern, Additionally, in Hastern the Government made a representation 
of a fact capable of rather exact measurement not subject to fluctua- 
tion, and one “which normally would be presumed to be within its 
specific knowledge.” Hastern, page 305. The same is not true of the 
amount of trash generated at a large hospital complex. This would also 
militate against implying a warranty (or assurance of accuracy) in 
this case, 

We similarly conclude that there has been no “change” in this 
instance so as to make actionable a failure to issue a change order. 
In Zastern, the Government had a right to the cleaning of “approxi- 
mately” 129,300 square feet of office space. The court held that when 
it turned out that the Government would require cleaning of 138,300 
square feet, there had been a “change” in the specifications. The varia- 
tion there was about 7 percent. While the variation in the present case 
is about 11 percent, the subject matter of the contract is of variable 
quantity with a tendency in recent years to increase rather substan- 
tially due to more widespread use of prepackaged and disposable 
goods. In light of these considerations, we find no legal basis to author- 
ize the payment of additional compensation under the contract. 


[ B-152421 


Military Personnel—Record Correction—Payment Basis—Interim 
Civilian Earnings 


When the military or naval records of members or former members of the uni- 
formed services are corrected pursuant to 10 U.S.C. 1552, deduction of the interim 
earnings received from civilian employment should be made from the back pay and 
allowances granted. The correction of records law is not intended to place members 
or former members whose records are corrected in a more advantageous position 
than members who remained in the service and received like pay and allowances, 
but no additional civilian earnings. The issuance of regulations to require the 
deduction of interim civilian earnings from the payment of back pay and allow: 
ances will provide uniform treatment of military and civilian personnel in making 
adjustments for loss of compensation arising out of an erroneous or illegal 
separation or suspension from the service. 


a a a ee . 
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To the Secretary of Defense, March 10, 1969: 


Reference is made to letter of February 18, 1969, from the Assistant 
Secretary of Defense (Comptroller), requesting an expression of our 
views on the propriety of deducting earnings received from civilian 
employment in effecting settlement of back pay and allowances found 
due a member or former member of the uniformed services by reason 
of the correction of his military or naval records in certain cases, 
pursuant to the provisions of 10 U.S.C. 1552. 

The Assistant Secretary states that in a recent case before the Air 
Force Board for Correction of Military Records the Department of 
Defense practice of not deducting the member’s or former member’s 
interim net earnings received from civilian employment from back 
pay and allowances granted in correction board cases has been ques- 
tioned. He further states that the basic problem stems from those cases 
in which the records are corrected to show that the discharged member 
was not in fact discharged but remained on extended active duty and 
that in such cases the applicant receives back pay and allowances with 
no deduction of interim net non-Governmental earnings. 

According to the Assistant Secretary, an anomalous situation exists 
in this class of cases since, if the individual had sued in the Court of 
Claims and won, the interim net earnings would have been deducted 
in determining the amount of the judgment awarded to him. 

With respect to this problem, the Assistant Secretary says that in 
decision B—152421, October 7, 1964, a former Comptroller General 
agreed with the views expressed in letter from the Department of 
Defense dated August 11, 1964, that the controlling statute, 10 U.S.C. 
1552, does not require deduction of interim net earnings and, therefore, 
the administrative practice of not deducting interim earnings in mak- 
ing settlements in record correction cases is not so clearly erroneous 
as to require this Office to object to the payment of back pay and 
allowances to members and former members of the Armed Forces 
upon the correction of their military or naval records without a 
deduction of interim earnings. 

The letter of August 11, 1964, was in reply to our letter of Feb- 
ruary 18, 1964, asking the then Secretary of Defense for an expression 
of his views on a proposal that the Department of Defense take appro- 
priate steps in cases in which retroactive payments of active duty pay 
and allowances become due as a result of correction board action to 
deduct from the amount due the interim earnings received by the 
member or former member during the period covered by the military 
pay and allowances found payable to him. 

Due to the Secretary’s position in the matter, as stated in the letter 
of August 11, 1964, we recommended to Congress that the provisions 
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of 10 U.S.C. 1552 be appropriately amended to provide specific statu- 
tory authority for such deductions so as to provide uniform treatment 
of military and civilian personnel in making adjustments for loss of 
compensation arising out of an erroneous or illegal separation or 
suspension from the service. This would have made such deductions 
mandatory. A bill to implement our recommendation was introduced 
in Congress. However, no action was taken on such bill. 

The Assistant Secretary expresses the view that while the statute 
does not require such deductions, neither does it prohibit such deduc- 
tions. He adds that since the primary purpose of the statute was to 
permit the Secretary concerned to correct any error “or remove an 
injustice,” it might be argued that the statute is sufficiently broad to 
permit deductions of interim earnings when the Secretary concerned 
believes that failure to do so results in an unwarranted windfall which 
would not have resulted had the person actually served on active duty. 
While conceding that the matter is not free from doubt, he suggests 
that such doubt may be resolved by administratively adopting the 
practice followed by the Court of Claims in comparable cases. This 
suggestion is in line with the proposal made in the letter of February 18, 
1964. 

In the letter dated February 18, 1964, it was said, in support of the 
proposal made therein, that— 

The Congress enacted the correction of records law to authorize the depart- 
ments “to correct an error or remove an injustice” and not to place members or 
former members in a more advantageous position when their military or naval 
records are corrected than members who remained in the service and received 
like pay and allowances, but no additional civilian earnings. To permit the 
successful member or former member in a record correction case to have retro- 
active payments from the Government and retain earnings from civilian employ- 
ment for the retroactive period involved would in effect serve to unduly enrich 
him and thus would tend to defeat the true purpose of the law. Had such member 
not been discharged from the service or released from active duty, he generally 
would not have had an opportunity to engage in civilian employment and receive 
an income therefrom. It is clear that the purpose of a correction of records is to 
restore the member or former member to the same position that he would have 
had if he had not been separated from the military service. 

Also, in support of the proposal submitted to the then Secretary of 
Defense, reference was made to the practice followed by the Court of 
Claims to require the deduction of the plaintiff’s net earnings through 
interim civilian employment for the corresponding period from the 
amount of the military pay and allowances it awarded to him. 

As the Assistant Secretary indicates, the statute is silent with respect 
to this matter and we do not view the failure of Congress to take any 
legislative action to make mandatory the deduction of interim civilian 
earnings as a limitation on the Secretary’s authority to effect a proper 
settlement of amounts due incident to a correction of records. In con- 
sonance with the views expressed in the letter of February 18, 1964, we 
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believe that if the equitable purposes of the statute are to be main- 
tained, interim civilian earnings properly should be taken into con- 
sideration by the military departments in effecting settlements of back 
pay and allowances found due as a consequence of the correction of 
military records. 

Accordingly, should regulations be issued requiring a deduction of 
interim civilian earnings, where appropriate, in those cases, our Office 
would apply the regulations in the audit of disbursing officers’ accounts 
and in the settlement of claims which may come before us in such 
cases. 


[ B-165988 J 


Contracts—Negotiation—Propriety 


The procedures used under a request for proposals issued pursuant to 10 U.S.C. 
2304(a) (2) due to the urgent need for the procurement, where during the 2 years 
between initial need and contract award repeated revisions occurred respecting 
quantity, dates for receipt and acceptance of proposals, price, delivery destina- 
tion, and availability of Government-owned equipment, were deficient and devi- 
ated from the requirements of 10 U.S.C. 2304(g), the contracting agency having 
failed to simultaneously notify all prospective contractors of changes as they 
occurred during negotiation in accordance with paragraph 3-805.1(e) (ii) of the 
Armed Services Procurement Regulation, and having. failed to advise the low 
offeror of the final cutoff date for negotiations as required by paragraph 
3-805.1(b), based on the erroneous determination a “late” amendment acknowl- 
edgment was not for consideration. 


Contracts—Awards—Cancellation—Erroneous Awards—Cancella- 
tion Not Required 


Although the negotiation procedures conducted prior to the award of a contract for 
floating bridge sets to be delivered to Vietnam deviated from the requirements 
of 10 U.S.C. 2304(g) respecting the simultaneous notification of all prospective 
contractors of solicitation changes and advice to the low offeror of the common 
cutoff date for negotiations, the award will not be disturbed due to the urgent 
need for the procurement, and on the basis the cancellation of the award would 
subject the Government to substantial termination costs. However, repetitions 
of such deviations must be avoided and future procurements will be scrutinized 
to determine compliance with paragraph 3-805.1(e)—changes notification—and 
paragraph 3-805.1(b)—common cutoff date—of the Armed Services Procurement 
Regulation, thus affording all offerors equal negotiation opportunity. 


To the Director, Defense Supply Agency, March 11, 1969: 


Reference is made to letters dated February 10 and 18, 1969, with 
enclosures, from the Assistant Counsel, and related correspondence, 
a report on the protest by the General Steel Tank Co. 

(GST) against the award of a contract to the Menominee Engineering 
Corporation (MEC) under request for proposals (RFP) No. DSA- 
700-68-R-7400, issued by the Defense Construction Supply Center 
(DCSC), Directorate of Procurement & Production, Columbus, Ohio. 
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The background of the present procurement shows that an initial 
purchase request for the purchase of floating bridge sets was received 
by DCSC from the Marine Corps in January 1967. Three sets were 
required at that time and the requirement was for Southeast Asia with 
an “FAD IT Priority 02” (second highest priority) assigned. The so- 
licitation under the initial request did not generate any responses, 
apparently because the prospective sources were not interested in sub- 
mitting offers on the quantity tendered by DCSC. Thereupon, the 
Marine Corps increased the quantity to eight sets and the solicitation 
was continued on this basis and a series of amendments were issued 
clarifying the specification. However, at the closing date of February 
8, 1968, only one offer was received. This offer exceeded the funds 
available for the purchase of the eight sets. Thereafter, the Marine 
Corps suspended action on February 29, 1968, and subsequently revised 
the specifications to call for a less complex bridge. The revision to the 
specification requirements was received March 26, 1968, and was the 
basis for a new solicitation, the subject RFP 700-68—R-7400 (issued 
pursuant to Marine Corps military interdepartmental procurement 
requests (MIPR’s) Nos. M00027-6291-3412 and M00027-7243-3331). 

The RFP was issued on April 24, 1968 (citing 10 U.S.C. 2304(a) (2) 
as the negotiation authority), and solicited offers for eight bridges 
(fixed, floating, 60-ton capacity) with related provisioning, interim 
stock repair parts and technical] data sheets. Thereafter, amendment 
No. 0001, issued May 14, 1968, increased the quantity of bridges re- 
quested from eight to 11; amendment No. 0002, issued May 21, 1968, 
extended the closing date for receipt of proposals from May 24 to June 
7, 1968; amendment No. 0003, issued May 31, 1968, corrected the ship- 
ping destination from Barlow, Florida, to Barstow, California; and 
amendment No. 0004 extended the closing date for the receipt of pro- 
posals to June 28, 1968. On this date, it is reported that seven proposals 
were received, all with a common acceptance date of August 26, 1968. 
At this stage, GST was the apparent low offeror and MEC was second 
lowest. 

We note parenthetically that, while negotiation was authorized un- 
der 10 U.S.C. 2804 (a) (2), because the public exigency will not permit 
the delay incident to advertising, 2 years elapsed between the expres- 
sion of urgent need and the award of a contract. Indeed, we under- 
stand that an MIPR for three bridge sets was issued on October 31, 
1966, in which the delivery date was specified as December 1, 1966. 
With the benefit of hindsight, it may be said that formal advertising 
might have satisfied the needs of the Marine Corps somewhat more 


rapidly. 
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By telegram dated July 10, 1968, the procurement office advised 
offerors as follows: 


UNCLAS in reply refer to DCSC-DP/CPF-7-10 signed Wallace. This is to 
advise that a second round of negotiations is being conducted on entire quantity 
of 11 sets Bridge, Fixed Floating 60 Ton capacity FSN 5420-391-3208 to same 
description as DSA-—700-68—-R-7400. Requests proposals be on basis of Bid A and B 
as follows which is same as originally solicited : 


BID A 


Items 1AA—FOB Origin for shipment as listed in Bid B below—3 sets and/or 
FOB Origin with all transportation charges prepaid by contractor to destinations 
for shipment to: 

Item 1AB—Barstow, California—3 sets. 

Item 2AA—5 Sets same FOB as item 1AA above. Item 2AB same FOB as item 
1AB above, Item 6AA—3 sets same FOB as Item 1AA above and item 6AB same 
FOB as item 1AB above. Items 3, 4, and 5 to be quoted as originally solicited. 

Delivery Requirement: Item 1—3 Sets in 150 days ADA, Item 2—5 Sets in 
210 days ADA and Item 6—3 Sets in 240 days ADA. Since this is an urgent pro- 
curement it is requested that you carefully review your proposal with respect 
to delivery and price and advise the Contracting Officer not later than 4:00 P.M. 
EDST 17 July 68 as to the best price and time of delivery that your firm can 
offer. This request is subject to all the terms and conditions of Request for 
Proposal DSA-700-68—R-7400. Any revision of your proposal received after above 
closing date will be treated as a late modification subject to Paragraph 8 Stand- 
ard Form 33-A which formed a part of the Request for Proposal. 

In response to such telegram, none of the offerors changed their 
initial proposal or price, except MEC which -reduced its price by 
$7,941 per bridge set and its total offer to $3,423,850.65 f.o.b. destina- 
tion and $3,314,352.25 f.o.b. origin. However, GST’s offer in amount 
of $3,338,341 (submitted on an f.o.b, destination price) still remained 
the apparent low offer. 

Subsequently, on August 9, 1968, the procurement office was advised 
by the Marine Corps that the MIPR’s would have to be revised to 
allow shipment of separate components of the bridge set from subcon- 
tractors’ plants to destination and to require an assembly test of one 
partial bridge set. Accordingly, in view of such expected change, all 
offerors were requested on August 22, 1968, to extend the acceptance 
period of their offers to September 26, 1968. In response to such re- 
quest, MEC extended its acceptance period without any change in its 
price, and GST increased its price by $2,455 per bridge set in connec- 
tion with such extension of its acceptance period. 

Since the procurement office had not yet received the MIPR changes, 
offerors were requested on September 24, 1968, to extend their accept- 
ance periods to November 1, 1968. GST extended its acceptance period 
only to October 4, 1968. On October 3, 1968, GST then extended its 
acceptance period to October 7, 1968 (with no increase in price), and 
to October 11 at an increase of $1,515 per bridge set for a total increase 
of $16,665. On October 11 GST again extended its acceptance period, 
this time to November 15; GST did not change its price and main- 


tained its position as low offeror. MEC did not acknowledge receipt 
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of the request for extension until October 2, some 6 days after its 
previous extension had expired. In addition to acknowledging receipt, 
MEC granted the request by extending its offer to November 1. 

The expected changes in the Marine Corps MIPR’s were received 
by DCSC on September 30. On October 18, amendment No. 0005 was 
issued to permit the separate shipment of components by subcontrac- 
tors and requiring first article (assembly) test. A closing date of 
October 25 was fixed by the amendment. It also included a request that 
offerors furnish further extensions of their acceptance periods to No- 
vember 15. By telegram dated October 24, MEC signified receipt and 
acceptance of the amendment, granted the requested extension and 
decreased the unit price of the bridge sets by $2,287.25. GST wired 
DCSC on October 29, acknowledging receipt of the amendment, ex- 
tending its acceptance period to November 15 and increasing its price 
$5,500 per bridge set. The administrative report indicates that after 
these changes were effected GST continued to be the low offeror. 

It was thereupon determined that the Government would not be 
able to provide the gauges which the specifications required it to fur- 
nish because the gauges were being used under Army contracts for 
some of the components of the bridges, In view of the time required 
to resolve this new complication, DCSC on November 12 telegraphi- 
cally requested all offerors to extend their acceptance periods to Novem- 
ber 29. MEC by telegram of November 14 extended its offer as re- 
quested. In a telegram of the same date, GST extended to November 24, 
but on November 22 further extended to November 29. On the 29th, 
GST again extended its acceptance period to December 6 and reduced 
its price $1,800 per bridge set. It appears that all other offers were 
permitted to expire on November 29. GST had been advised in the 
interim (December 2) of the nonavailability of the gauges. It re- 
sponded on December 3 with an offer to provide the gauges at no cost 
but on condition that such gauges would remain as GST property. 
However, since DCSC specified that title to the gauges would have to 
vest in the Government upon completion of the contract, GST on 
December 4 agreed to furnish the gauges with title vesting in the 
Government. 

A preaward survey of GST was begun on December 5, 1968. On 
the same date, DCSC requested additional funds from the Marine 
Corps to permit an award presumably to GST. Four days later, on 
December 9, the Marine Corps reduced its requirements from 11 to 
eight bridge sets. 

The prime issue raised by GST’s protest to our Office involves the 
manner in which negotiations have been conducted, with particular 
emphasis on the period commencing December 9, 1968. As set out 





Comp. Gem] DECISIONS OF THE COMPTROLLER GENERAL 587 


above, on December 5, 1968, when DCSC initiated the preaward sur- 
vey of GST and requested additional funds from the Marine Corps to 
permit an award, GST was the lowest offeror for the requested 11 
bridge sets. Thereafter, on December 9, 1968, the Marine Corps tele- 
phonically advised DCSC that eight bridge sets, rather than 11, were 
required. This was a substantial change in the Government’s require- 
ments and, since offers had been solicited on the basis of 11 bridge sets, 
DCSC telephonically requested GST on December 9, 1968, to submit 
an offer on the revised requirement of eight bridge sets and required 
GST to submit its offer responsive to the reduced requirement that 
very same day, December 9, 1968, In response thereto, GST, by tele- 
gram of December 9, confirmed the telephonic request and responded 
to the lessened requirement of eight bridges in lieu of the 11 bridges 
with no increase in unit price, Thereafter, on December 11, DCSC 
requested that GST extend its acceptance time to December 18, which 
GST did with no increase in price. 

It was at this point in time (after December 9) that a serious issue 
confronted DCSC. In contemplation of making award, DCSC 
determined that award should not be made until another round of 
negotiations had been conducted with other offerors in the zone of 
consideration ostensibly because : 

(a) the offer of GST in response to amendment 0005 had been 
a “late offer” which should not have been accepted at the time; 

(>) the action of December 9, 1968, constituted a new solicitation 
from GST alone on the reduced requirement; and 

(c) cher offerors which had been in the zone of consideration on 
the basis of 11 bridge sets must be given equal opportunity to submit 
prices on the reduced quantity. 

The following sequence of events then occurred. On December 17, 
DCSC requested that GST extend its acceptance time to January 10, 
1969, and on December 18 three other offerors in a competitive range 
were requested to extend their acceptance periods to January 18, 1969. 
GST complied with this request. Then, on December 19, 1968, DCSC 
reopened negotiations with the three other offerors (MEC, Consoli- 
dated Diesel Electric Company and Washington Aluminum Com- 
pany) considered to have been within the competitive range as a result 
of their offers for the original 11 bridge sets. These firms were requested 
to submit offers on the reduced requirement of eight bridge sets by the 
close of business on December 20, 1968. 

In response thereto, MEC replied by telegram of December 20, 1968, 
in which it reduced its unit price for eight sets by $10,785 per set, in 
addition to the $10,228.25 per set reduction previously submitted for 
11 sets. This pricing was based on (1) an all-or-nothing basis for the 





588 DECISIONS OF THE COMPTROLLER GENERAL [48 


entire solicitation of eight sets, and (2) receipt of award prior to 
January 18, 1969. 

It is reported that after evaluation on the basis of furnishing eight 
bridge sets, MEC was found to be the new lowest offeror at 
$2,307,412.50 for delivery on an f.o.b. origin basis plus freight of 
$79,152 for a total f.o.b. origin offer of $2,386,564.50, as compared to its 
total f.o.b. destination offer of $2,392,644.50. In comparison, GST’s total 
f.o.b, destination offer was $2,450,608, or $64,043.50 higher than MEC’s 
f.o.b. origin bid plus freight to destination. Thereupon, DCSC re- 
quested a preaward survey on MEC on December 31, 1968, the results 
of which survey were favorable to MEC and led to further negotiations 
solely with MEC which culminated in the contract award to MEC 
on January 17, 1969. 

Essentially, the prime issue for consideration at this juncture is 
whether the position of GST was prejudiced by its not having been 
solicited on December 19, 1968, for its best and final offer, with the 
three other offerors in the zone of consideration. We think, under 
the circumstances of this case, that GST was not given an equal op- 
portunity and its position was thereby prejudiced. 

Paragraph 5-805.1(a) of the Armed Services Procurement Regula- 
tion (ASPR) requires that, after receipt of initial proposals, discus- 


sions be conducted with all offerors within a competitive range with 
certain exceptions not here pertinent. That regulation imposes an 
affirmative duty to negotiate and, in this case, DCSC did in fact 
negotiate with three other offerors during the crucial period of De- 
cember 9 through 20, 1968. However, ASPR 3-805.1(b), in addition to 
prohibiting auction techniques, provides in part as follows: 


* * * Whenever negotiations are conducted with several offerors, while such 
negotiations may be conducted successively, all offerors selected to participate 
in such negotiations (see (a) above) shall be offered an equitable opportunity 
to submit such price, technical, or other revisions in their proposals as may 
result from the negotiations. All such offerors shall be informed of the specified 
date (and time if desired) of the closing of negotiations and that any revisions 
to their proposals must be submitted by that date. All such offerors shall be in- 
formed that any revision received after such date shall be treated as a late 
proposal in accordance with the “Late Proposals” provisions of the request for 
proposals. (In the exceptional circumstances where the Secretary concerned 
authorizes consideration of such a late proposal, resolicitation shall be limited 
to the selected offerors with whom negotiations have been conducted.) In addi- 
tion, all such offerors shall also be informed that after the specified date for 
the closing of negotiation no information other than notice of unacceptability 
of proposal, if applicable (see 3-508), will be furnished to any offeror until 
award has been made. [Italic supplied. ] 


The emphasis here is directed at affording offerors a specified date, 
common to all, signifying the close of negotiations. In connection with 
the foregoing, GST contends (and the record supports such conten- 
tion) that no specified common cutoff date for the close of negotiations 
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was established for competing offerors to the prejudice of GST’s 
negotiation posture. 

The late acknowledgment of amendment No. 0005 by GST has 
been advanced by DCSC as one reason for reopening negotiations with 


three offerors on December 19, 1968. However, contrary to that posi- 
tion, we note that ASPR 3-506 states: 


(h) The normal revisions of proposals by selected offerors occurring during 
the usual conduct of negotiations with such offerors are not to be considered as 
late proposals or late modifications, but shall be handled in accordance with 


3-805.1(b). 


Here, GST was requested several times to extend the time for ac- 
ceptance of its offer after submission of its so-called “late” acknowledg- 
ment of amendment No. 0005 and while it was still the low offeror, 
without advice that its late acknowledgment of the amendment 


rendered its revised offer on amendment No. 0005 ineligible for consid- 
eration. However, it should be emphasized that negotiation procedures, 
unlike those required for formal advertising, are designed to be flexible 
and informal. These procedures properly permit the contracting officer 
to do things in the awarding of a negotiated contract that would be 
contrary to the law if the procurement were being accomplished by 
formal advertising. See 47 Comp. Gen. 279, 284. Therefore, we see 
no justification for the administrative emphasis placed on a “late” 
acknowledgment of amendment No. 0005 by GST as being one of the 
reasons for not including GST in the final round of negotiations which 
commenced on December 19, 1968. 

More serious is the fact that the contracting officer effectively estab- 
lished different cutoff dates for GST (December 9) and MEC (Decem- 
ber 20) when the procurement requirements were reduced from 11 to 
eight bridge sets. Under the rules applicable to negotiated procure- 
ment, negotiations may be conducted at different times with different 
offerors, However, when this is done, the rules also require, in fairness 
to all, that a common cutoff date be set for all. In a situation, such as 
here involved, where a substantial change occurred in the number of 


bridges required, ASPR 3-805.1(e) requires: 


(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirements, such change or 
modification shall be made in writing as an amendment to the request for 
proposal or request for quotations, and a copy shall be furnished to each prospec- 
tive contractor. See 3-505 and 3-507. Oral advice of change or modification may 
be given if (i) the changes involved are not complex in nature, (ii) all prospec- 
tive contractors are notified simultaneously (preferably by a meeting with the 
contracting officer), and (iii) a record is made of the oral advice given. In such 
instances, however, the oral advice should be promptly followed by a written 
amendment verifying such oral advice previously given. The dissemination of 
oral advice of changes or modifications separately to each prospective bidder 
during individual negotiation sessions should be avoided unless preceded, ac- 





590 DECISIONS OF THE COMPTROLLER GENERAL [48 


companied, or immediately followed by a written amendment to the request 
for proposal or request for quotations embodying such changes or modifications. 
{Italic supplied. ] 


While we can understand that the urgency of the situation may have 
precluded the issuance of a written amendment prior to December 9, 
1968, the record submitted here fails to show compliance with the 
requirement in subparagraph (ii), quoted above, that all prospective 
contractors be notified simultaneously of the substantial change in the 
Government’s requirements. In our opinion, this represented a sig- 
nificant deficiency in the negotiation process revealed by the chain of 
events leading to the award made to MEC. While DCSC attempts 
to justify its action in reopening negotiations with the three other 
offerors on December 19 without extending the same opportunity 
to GST on the basis that GST had already been solicited for the 
reduced requirements on December 9, the fact remains that GST was 
led to believe that no further negotiation action on its part was re- 
quired or necessary after December 9. We see no reason why GST 
could not have been included in the December 19 solicitation and given 
the common cutoff date of December 20 that was afforded the other 
offerors. 

We believe the effect of the negotiation procedures employed by 
DCSC in this case was to establish two separate cutoff dates (Decem- 
ber 9 and 20) which, as the situation developed, definitely operated 
to the prejudice of the competitive position of GST. In this regard, 
we have previously stated that offerors should be advised (1) that 
negotiations are being conducted; (2) that offerors are being asked 
for their “best and final” offer, not merely to confirm or reconfirin 
prior offers; and, finally (3) that any revision must be submitted by 
the date specified. See 48 Comp. Gen. 536, February 13, 1969, and 48 
id, 449, December 27, 1968. 

The parties do not make an issue of the expiration of MEC’s offer 
on September 26 and again on November 29, and no prejudice is 
claimed to have resulted from revival of the offers by extensions 
granted after expiration. For these reasons, and particularly since we 
have involved here a negotiated procurement, it would appear that 
prices could be revised concurrently with or following a tardy exten- 
sion of the acceptance period without prejudice to any other offeror 
or to the system of negotiated procurement. 

Although DCSC had concluded negotiations with GST on Decem- 
ber 4 relative to the nonavailability of Government-owned gauges, 
no mention of such nonavailability was made in the December 19 
communication to the three other offerors in which they were requested 
to submit prices on the reduced requirement of eight bridge sets. For 
all that appears, all three.offerors continued to believe that the Govern- 
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ment would fulfill its obligation to furnish gauges and, on that assump- 
tion, submitted their revisions accordingly. Knowledge of the actual 
state of affairs concerning the gauges remained a private matter be- 
tween DCSC and GST. A seemingly reliable estimate of the value of 
these gauges is about $21,000. We think that the developments con- 
cerning the gauges constituted a “substantial change” in the procure- 
ment within the meaning of ASPR 3-805.1(e) and that, therefore, 
the failure to notify the three other offerors on December 19 of the 
current facts regarding gauges was contrary to that section. 

The administrative report indicates that, while the contracting 
officer was aware during the month of December (and even earlier) 
that the gauges could not be supplied by the Government, it was not 
until early January 1969 that he learned that MEC and its subcon- 
tractors had possession of some or all of the gauges. This information 
was provided by MEC itself in the following telegram, dated January 
2, 1969: 

1. Menco has or will have inspection gauges in house for the contracts for 
all balks, stiffeners and ramp rafts. Our suppliers for trestle and saddle assem- 
blies also have gauges ir house. 

2. Should any or all of these gauges not be available for 7400, Menco will at 

the Government’s request, furnish pricing and delivery schedule for supplying 
the necessary gauges. Menco at that time will also request a change in 7400 
delivery schedule if necessary. 
It is clear from the second paragraph that MEC was willing to supply 
any gauges which it might not possess, but only upon condition that 
the Government bear the costs thereof. Since GST had been persuaded 
to agree to supply all the gauges without additional cost to the Govern- 
ment and to consent to a stipulation that title thereto pass to the 
Government on completion of the contract, it is not clear that MEC 
could not have been induced to do the same. Conduct of negotiations 
in such respect could have been undertaken during that period in 
January when MEC was increasing its prices and negotiating with 
the agency to clarify contract terms and to incorporate a specific 
requirement for first article testing of components. 

Representatives of GST have questioned the evaluation factor of 
$12,000 which was added to MEC’s proposal to compensate for its 
competitive advantage in possessing some or all of the gauges. Tech- 
nical personnel at Fort Belvoir submitted, after award, their estimate 
of $21,592 for the gauges; even at this higher figure the MEC offer 
is lower than GST’s. The administrative report states that the evalua- 
tion factor represents the “total cost of the gages which General had 
offered to purchase and turn over to the Government.” We are incapable 
of appraising the value of these gauges since we lack the special exper- 
tise necessary to make such an appraisal. Therefore, we have no 
alternative but to accept the statement of the contracting agency. 
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Item 8 of the RFP called for “Provisioning and technical documenta- 
tion requirement to be in accordance with the requirements of DSAM 
4100.1 and attachment 3, pages 1 thru 4, statement of provisioning 
policy for type I provisioning requirements, dated 31 Aug 67—ap- 
plicable to items 1 and 2.” Item 4 was “Interim stock repair parts” 
in accordance with MIL~I-82110(MC), as amended. The abstract 
of offers received in this case reveals that two of the seven offerors 
submitted no prices for items 3 and 4; that two submitted a price on 
item 3, but not on the other; and that three offerors submitted prices 
on both items. There are further disclosed by the abstract the following 
facts: 

(1) The prices submitted on item 3 ranged from $25 to $75,000; and 

(2) The prices submitted on item 4 ranged from $313.50 to $2,500. 

A review of the attachment under item 3 and the MIL-I-82110 under 
item 4 indicates to us that the amounts and prices for repair parts and 
provisioning were to be negotiated by the Government and the contrac- 
tor after award. It is therefore possible to conclude that no prices 
were required for these two items. This fact, taken together with the 
wide ranges of prices submitted and the fact that some offerors failed 
to submit any price on one or both of these items, indicates confusion 
on the part of the offerors. Since prices stated for items 3 and 4 were 
for the purpose of comparing the various offers, fruitful inquiry 
might well have been undertaken to clarify the offerors’ apparent 
doubt on this matter and to permit evaluation on an equal basis. We 
have been informally advised by GST in this connection that its $1,200 
price on item 4 represents the estimated cost of the interim repair 
parts themselves; on the other hand, MEC’s $313.50 figure for this 
item, we are told, represents only the cost of a commercial parts list 
(which is provided for under paragraph 3.1.1 of MIL—I-82110). Fail- 
ure to negotiate with offerors with respect to the varying responses to 
items 3 and 4 was contrary to that part of ASPR paragraph 3-804 
which reads: 

* * * Oral discussions or written communications shall be conducted with 
offerors to the extent necessary to resolve uncertainties relating to the purchase 
or the price to be paid. * * * 

The abstract of offers itself demonstrates that there was indeed uncer- 
tainty among the offerors as to both items 3 and 4. 

Government procurement by negotiation, like procurement by formal 
advertising, requires that contracting officers observe elemental 
impartiality toward all offerors. While negotiation procedures are 
more flexible than advertised procedures, such flexibility demands a 
greater degree of care on the part of the contracting officer to insure 
that all competitive offerors are treated equally. The record of negotia- 
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tions with GST, as well as with the other offerors, points up serious 
deficiencies in the negotiation process employed which definitely were 
prejudicial to at least GST. 

The procurement procedures utilized by DCSC in this case deviated 
from the requirements of 10 U.S.C. 2304(g) and regulations so ma- 
terially as ordinarily would warrant cancellation of the award and the 
reopening of negotiations with all offerors in a competitive range. We 
would be disposed to hold that such action should be taken in this 
instance but for the deleterious effect. on our military posture in South- 
east Asia. The Marine Corps has stressed that there is a critical short- 
age of the procurement requirements and that any slippage-in delivery 
of tactical bridging will have an undesirable impact on III Marine 
Amphibious Force tactical/logistical operations in Southeast Asia, 
The Commanding General, Fleet Marine Force, Pacific, has asked 
that every effort be made to prevent any slippage in delivery of tactical 
bridging. 

A second reason militating against cancellation of award is the sub- 
stantial termination costs which would now be incurred by the Gov- 
ernment. In this connection, you have advised that an attempt has been 
made to obtain from MEC a mutual no-cost stopwork agreement in 
the event the Marine Corps could afford a delay in the delivery of the 
bridge sets. No such agreement could be obtained. The contract contains 
no suspension-of-work clause and, thus, even the issuance of a sus- 
pension-of-work order could subject the Government to a breach of 
contract claim, 

In view of the foregoing administrative presentation by the Marine 
Corps and the Defense Supply Agency, we are constrained to take no 
action to disturb the award. However, this is not to be taken as sanc- 
tioning the procurement actions employed by DCSC. Repetitions of 
the foregoing deficiencies must be avoided, and you are advised that 
we will scrutinize future procurements to determine whether all sub- 
stantial changes occurring during negotiations are treated in accord- 
ance with ASPR 3-805.1(e) and whether all offerors are notified of 
the specified common cutoff date for negotiations under ASPR 3-805.1 
(b) and are afforded equal negotiation opportunity. The matter is 
brought to your attention with the expectation that it may serve as a 
guide to contracting officers to preclude recurrences of like cases in 
the future. 


[ B-165792 J 


Bids—Delivery Provisions—Failure to Meet 


The failure to designate in a bid the f.o.b. paint of origin as required by the 
invitation was a deviation that affected price and the deviaton was improperly 
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waived under paragraph 2-405 of the Armed Services Procurement Regulation on 
the basis the information was obtainable elsewhere in the bid. Under the so- 
called “Christian Doctrine’—applicable only to initially responsive bids—para- 
graph 2-201(b) (xxxii)B prescribing that a bid will be evaluated on the basis 
of delivery from the plant at which the contract will be performed was not 
incorporated in the invitation by operation of law to make the nonresponsive 
bid responsive, nor did the contracting officer’s knowledge of the f.o0.b. point 
of origin have this effect. However, in the best interests of the Government, the 
contract will not be canceled, but the quantity option should not be exercised. 


To the Secretary of the Navy, March 13, 1969: 


Reference is made to letters SUP 0232A dated January 29 and 31 
and February 25 and 27, 1969, from the Deputy Commander, Pur- 
chasing, and letter of January 31, 1969, from the Head, Protest and 
Claim Branch, Purchasing Operations Division, Naval Supply Sys- 
tems Command, reporting on the protest by the Admiral Corporation 
of award of a contract to the Collins Radio Company under Aviation 
Supply Office invitation for bids N00383-69-B-0553. 

The invitation, issued November 13, 1968, solicited bids for AN/ 
ARC-51A/AX/BX radio sets and related data items. Section 422 of 
the invitation required bidders to offer prices f.o.b. origin. The invita- 
tion also requested bids on two different bases, i.e., with first article 
testing and waiver thereof in appropriate circumstances. The invita- 
tion provided that within 30 days after first article approval, or 120 
days after date of contract if first article is waived, the Government 
could exercise a 100-percent option to purchase additional radio sets 
under the contract. 

The facesheet of the invitation provided that the bidder agrees “to 
furnish any or all items upon which prices are offered, at the price 
set opposite each item, delivered at the designated point(s).” Section 
422 of the invitation for bids provided as to f.0.b. origin: 

422—Place of Delivery: Origin: (a) The articles to be furnished shall be 
delivered free of expense to the Government and, at the Government’s option, 
(i) loaded, blocked, and braced on board carrier’s equipment, (ii) at the freight 
station, or (iii) placed on wharf of water carrier (where material will originate 
within or adjacent to a port area and is adaptable to water movement), at or 
near Contractor’s plant at: 

(1) (Bidder insert city or town in which plant is located), 

(2) (Bidder insert exact location of private siding or nearest rail terminal 
from which rail shipment will be made, together with the name of serving 
railroad(s)), 

(8) (Bidder insert the exact location from which truck shipments will be 
made, including the name of the street or highway), and 

(4) (Bidder insert the port, or the specific area within such port to which 
supplies will be delivered), for shipment at Government expense (normally on 
Government bill of lading) to destinations to be specified at a later date. Allo- 
cations for the material covered hereby should be requested from the Aviation 
Supply Office by the cognizant inspector at least four weeks prior to the antici- 


pated delivery dates of such material. After receipt of such request, the Aviation 
Supply Office will furnish the inspector with allocations for such material. 


. * . . eo - + 
(a) Bids submitted on a ‘tasis other than f.o.b. origin will be rejected as 
nonresponsive. 
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With further reference to the f.o.b. origin requirement, section 60.6 
of the invitation incorporated by reference the following clause: 

Responsibility For Supplies. 

Except as otherwise provided in this contract, (i) the Contractor shall be 
responsible for the supplies covered by this contract until they are delivered at 
the designated delivery point, regardless of the point of inspection; (ii) after 
delivery to the Government at the designated point and prior to acceptance by 
the Government or rejection and giving notice thereof by the Government, the 
Government shall be responsible for the loss or destruction of or damage to the 
supplies only if such loss, destruction, or damage results from the negli- 
gence * * * of the Government * * * . [Italic supplied.] 

Bids were received from Collins and Admiral.on December 4, 1968, 
and, in accordance with paragraph 2 of the “Notes to Bidders,” bids 
were evaluated on the basis of the quantities selected for award with 
the result that Collins’ bid prices on both bases (first article testing and 
waiver thereof) were lower than Admiral’s low bid price for waiver 
of first article testing. It was noted, however, that Collins’ lowest bid 
price was predicated upon compliance with the first article testing 
requirement, whereas, its bid price based on waiver of the testing 
requirement was $23,620 higher. 

Under the authority vested in the contracting officer by ASPR 2- 
406.2, Collins’ bid was evaluated on the basis that the price offered for 
first article testing was actually intended as its bid for waiver of that 
requirement. The cited regulation provides, in part, that “Any clerical 
mistake apparent on the face of the bid may be corrected by the con- 
tracting officer prior to award, if the contracting officer has first 
obtained from the bidder * * * verification of the bid actually 
intended.” 

By letter dated December 11, 1968, addressed to the procurement 
activity, with copy to our Office, counsel for Admiral protested con- 
sideration of Collins’ bid for award on the basis that Collins had 
submitted a bid that was not proper for acceptance under formal adver- 
tising procedures. Specifically, it is argued on behalf of Admiral that 
Collins’ failure to designate in its bid the f.o.b. point of origin (city or 
town at or near plant) as required by section 422 of the invitation 
for bids, swpra, for purposes of bid evaluation and contract perform- 
ance prevented the Government from accurately evaluating Collins’ 
bid to determine the total cost of the procurement, including transpor- 
tation to destination. 

Subsequent to receipt. of Admiral’s letter of December 11, the con- 
tracting officer by teletype message dated December 20, 1968, requested, 
in part, that Collins “confirm” : 


A. That the information required by clause 442, entitled “Place of Delivery: 
Origin :” is as follows: 


1. Cedar Rapids, Iowa. 
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2. 825 10th Ave., 8.H., Cedar Rapids, Iowa—Rock Island & Chicago North- 


western. 
8. 825 10th Ave., 8.B., Cedar Rapids, Iowa. 


In answer thereto, Collins, on January 2, 1969, responded as follows: 


(A) In response to clause NBR 511 the bid indicates that the principal place 
of manufacture and the point of inspection and acceptance will be Cedar Rapids, 
Iowa. The data relating to clause NBR 422 entitled “Place of Delivery: Origin” 
is as follows: 

1. Cedar Rapids, Iowa. 

2. 325 10th Avenue 8.B., Cedar Rapids, lowa—Rock Island & Chicago North- 


western. 
3. 825 10th Avenue S.B., Cedar Rapids, Iowa. 


The contracting officer determined that Collins’ failure to designate 
its f.o.b. point of origin as required by section 422 of the invitation 
for bids was a minor deviation which, under Armed Services Procure- 
ment Regulation (ASPR) 2-405 and applicable decisions of our Office, 
could be cured by reference to the information contained in the in- 
spection and acceptance clause (section 511 of the invitation) and to 
the information contained on the facesheet of the invitation. At section 
511, Collins affirmatively stated that the “Place of principal manufac- 
ture” was Cedar Rapids, Iowa. The facesheet of the invitation showed 
Collins’ business address in Cedar Rapids, Iowa. 

The January 29 administrative report concludes in this regard that 
“it is known by the contracting officer that shipment would be made 
from Cedar Rapids since all previous contracts with Collins for these 
articles and their spare parts were performed at, and shipment made 
from the Cedar Rapids plant.” The contracting oflicer accordingly con- 
cluded that Collins was the lowest responsive, responsible bidder under 
the terms of the invitation. In view of the urgency of the procurement, 
the contracting officials determined to make immediate award to Col- 
lins for the maximum quantity available. In the latter part of Jan- 
uary 1969, a contract was awarded to Collins in the total amount of 
$4,628,251.50 which included a portion of the option quantities, 

In support of the award made, Collins contends that failure to 
designate in section 422 the “city or town in which plant is located” 
did not render Collins’ bid defective since its actual f.o.b. shipping 
point was plainly stated elsewhere in its bid. Collins states further that 
bidders were required under article 422 to identify only the city or 
town at or near their plant and that no bidder had a free choice either 
before or after opening of bids to select an f.o.b. shipping point at a 
location different than the point near its plant. Collins argues that its 
f.o.b, point of origin had to be Cedar Rapids, Iowa, the city in which 
Collins’ manufacturing plant is located. Restated, Collins’ position is 
that the language of article 422 obligated a responding bidder to use 
the city where its plant is located as its shipping point. That is to say, 
“The reader had only to turn over two pages to Clause 511 to ascertain 
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the location of the point of manufacture, the place of inspection, and 
the place of delivery or shipping point.” Collins concludes that be- 
cause it was stated in section 511 that Collins is the principal manu- 
facturer and that its place of principal manufacture is Cedar Rapids, 
there is no room for question that Cedar Rapids is Collins’ f.o,b. point 
of origin and that that point could not be changed either before or 
after opening of bids, 

In the alternative, Collins urges that the contracting officer had a 
clear duty to look to Collins’ business address stated on the face of its 
bid “in order to verify the location of Collins’ manufacturing plant/ 
shipping point” pursuant to ASPR 19-212. That section provides 
that a mandatory clause prescribed by ASPR 2-201(b) (xxxii)B 
should be included in invitations calling for f.0.b. origin bids. The cited 
clause provides: 

If the bidder (or offeror), prior to bid opening (or the closing date spec- 
ified for receipt of proposals), fails to indicate any shipping point or plant, the 
Government will evaluate the bid (or proposal) on the basis of delivery from 
the plant at which the contract will be performed, as indicated in the bid or 
proposal. If no such plant is indicated in the bid (or proposal), then the bid or 
proposal will be evaluated on the basis of delivery from the Contractor’s business 
address indicated on Standard Form 33 or other bid (proposal) form. 

Even though the above-quoted clause was not included in the invi- 
tation, Collins contends that under the doctrine enunciated in 
G. L. Christian and Associates v. United States, 160 Ct. Cl. 1; and 
Condeec Corporation v. United States, 177 Ct. Cl. 958, such clause was 
included in the invitation by operation of law. 

Briefly, the so-called “Christian Doctrine” is to the effect that con- 
tract clauses required by statutory regulations are incorporated by law 
in a contract. The decision in the Condec case went one step further 
by holding that a late telegraphic bid modification clause required by 
regulation to be in Government solicitations was incorporated into a 
solicitation by operation of law. The court held in the Condec case at 
page 966 that: 

The Procurement Regulations were issued under statutory authority and had 
the force and effect of law and their requirements were thus controlling on the 
contracting officer; for the contracting officer is an agent of the government 
and as such may bind the United States only in accordance with the authority 
granted him by statute or regulation. For this reason, the requirements of the 


regulations (including section 2.305(a)) must be deemed applicable to the in- 
vitation, at least if the latter is to be legally valid. 


Both the procurement agency and Collins rely on our decision B- 
155429, November 23, 1964, wherein we held that if a bidder submit- 
ting a “letter bid” fails to explicitly designate an f.o.b. point of origin, 
the f.o.b. point may, in the proper circumstances, be ascertained by a 
reading of the bid as a whole. In that case our Office considered the 
responsiveness of such a bid submitted by a small business concern 


369-587 O - 70 - 40 
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offering to furnish the advertised supplies at a price lower than other 
bidders. We held in that case, in pertinent part, that : 

The competitive bidding statute codified at 10 U.S.C. 2305 requires that award 
of a contract be made to that responsible bidder submitting the lowest responsive 
bid. 37 Comp. Gen. 560. Where bids are submitted on an f 0.b. origin basis, one of 
the factors for consideration is the Government’s cost of transportation. See 
generally 42 Comp. Gen. 434. Essentially you appear to take the position that since 
Saratoga did not explicitly designate its intended f.o.b. point of origin, its bid 
cannot be evaluated fairly since the Government cannot compute the cost of 
transportation. The contracting officer on the other hand has taken the position 
that since Saratoga has only one plant, which is located at Saratoga Springs, 
New York, it is only fair to assume that Saratoga intended to designate Saratoga 
Springs as the f.o0.b. point of origin for purposes of bid evaluation. It could well 
be argued that Saratoga’s letter bid itself indicates Saratoga Springs, New York, 
as its intended f.0.b. origin point, since that letter shows Saratoga Springs as 
the company location, no other location is mentioned in the letter, and the letter 
states the company is a small business incorporated in the State of New York. 
Further, in view of the fact that Saratoga’s bid is approximately $150,000 less 
than the next lowest bid (by Rodale Electronics), it is apparent that the cost 
of transportation from any point of origin (total weight is under 30,000 pounds) 
could not change Saratoga’s standing as low bidder. * * * 

It is also argued that the location of the Collins’ plant in Cedar 
Rapids was well known to the Government becavse Collins has held 
11 previous contracts for the identical procurement item and on each 
contract shipments have been made on an f.o.b. origin basis from 
Cedar Rapids. 

After thorough consideration of this facet of the Admiral protest 
in the light of the various decisions of our Office, the briefs of opposing 
counsel, and several in-depth discussions and conferences with all 
interested parties, including representatives of the procurement 
agency, we are unable to conclude that the Collins’ bid manifested a 
clear and firm offer to assume the obligation and responsibilities inher- 
ent in delivering the end items free of charge to the Government to an 
f.0.b. point where the supplies will be loaded, blocked and braced on 
board the carrier’s equipment. 

We have held on numerous occasions that in the selection of a low 
bid submitted on an f.o.b. origin basis one of the factors for consider- 
ation is the cost to the Government of transportation to destination. 
B-161287, June 28, 1967. The purpose of such evaluation is to fix the 
maximum cost of the item to the Government. 40 Comp. Gen. 160; 
B-147284, November 13, 1961. Deviations from advertised mandatory 
requirements may be waived as informalities provided the deviations 
do not go to the substance of the bid or prejudice other bidders. How- 
ever, it has been consistently held that deviations which affect price, 
quantity, or quality go to the substance of a bid and waiver of such 
deviations is prejudicial to the other bidders and the competitive bid- 
ding system. See 30 Comp. Gen. 179 ; 17 id. 554. 

We are of the opinion that the argument of Collins and the procure- 
ment agency that the rdtionale in the Saratoga case is dispositive of 
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the question presented here does not afford a sound basis for concluding 
that the bid of Collins unqualifiedly offered to comply with the manda- 
tory f.0.b. origin requirements of the invitation. The facts and circum- 
stances involved in the Saratoga case are significantly different from 
those involved here. In the Saratoga case, we held that because the 
bidder had only one plant at Saratoga Springs, New York, it was fair 
to assume that the small business bidder could only intend to designate 
that city as its f.o.b. point of origin for purposes of bid evaluation. 
Moreover, Saratoga affirmatively offered in its letter bid to be bound 
by the invitation f.o.b. origin terms including, by inference, the pro- 
visions of the responsibility for supplies clause. As an adjunct thereto, 
it is important to note that Saratoga’s letter bid itself indicated no 
address other than Saratoga Springs as the location of its plant. 

Nowhere in Collins’ bid does there appear an offer to comply with 
the f.o.b. origin terms of the invitation. The only place provided in 
the invitation for bids for a bidder to affirmatively show its compliance 
with the f.o.b. origin requirements was the blanks provided in section 
422. At most Collins designated a plant where a major portion of the 
manufacture of the supplies would take place, but has not specified a 
shipping point (city) for the purpose of affirmatively assuming all 
delivery obligations as required under the responsibility for supplies 
clause and the f.o.b. origin terms of the invitation. Moreover, Collins 
is a large business concern and, as we understand it, has several other 
manufacturing plants in the continental United States. 

Contrary to the argument advanced, we do not think that the place 
of principal manufacture stated by Collins in section 511 of its bid 
can be properly used to supply the information called for in section 
422 as to the place of f.0.b. delivery “at or near Contractor’s plant.” 
We take this view because ASPR 19-104.1(c) (1) states succinctly that 
“The place of Government procurement quality assurance actions and 
place of acceptance shall not control the transportation term.” In 
this regard, Collins contends that all that the cited regulation does 
is to advise that “the f.o.b. point may be different from the place of 
inspection and acceptance.” But this supports our view that there is 
no necessary correlation between the designated place of principal 
manufacture named in the inspection and acceptance clause and the 
town or city at or near the contractor’s plant identified under section 
429 as the f.0.b. origin point. 

Significantly, in this respect the administrative report furnished 
to our Office on October 23, 1964, by the Aviation Supply Office in the 
Saratoga case (the same procuring activity as here) urged that Sara- 
toga’s failure to identify the principal manufacturer and place of 
principal manufacture, as requested in a clause substantially similar 
to section 511 in the present case, in no way affected the responsiveness 
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of Saratoga’s bid, and that this kind of information “is certainly the 
kind of information that may be obtained after bid opening.” On page 
5 of the Saratoga decision, we stated that “In connection with (the 
protestant’s] reference to the ‘inspection and acceptance’ information 
required at page 43, the Navy Aviation Office has taken the position, 
with which we agree, that this information is the type which may be 
furnished after bid opening.” Information that may be supplied after 
opening of bids necessarily relates to a bidder’s responsibility and it is 
axiomatic that such statements of information represent a free choice 
by the bidder which may be changed after opening of bids. See 42 
Comp. Gen, 434. [Italic supplied. ] 

In our decision B-161287, mentioned above, we held that a bidder’s 
failure to designate its f.o.b. point of origin, despite the inclusion of 
descriptive literature showing a plant location at Eau Claire, Wiscon- 
sin, rendered the bid nonresponsive because the literature bore a legend 
reserving the right “to change specifications or design without notice.” 
We are of the opinion that the import of that case is equally applicable 
here. In that case the bidder reserved the right after opening to change 
the information in its bid concerning its f.o.b. shipping point informa- 
tion. Here, the information given by Collins in section 511 as to its 
“place of principal manufacture” cannot serve to provide the requested 
f.o.b. point of origin information because the section 511 information 
is legally subject to free-choice changes after opening of bids. 

As to the applicability of the “Christian Doctrine” to this case, it 
cannot be argued that any element of nonresponsiveness was involved 
in the consideration of the Christian bid. In 48 Comp. Gen. 171, Octo- 
ber 8, 1968, discussing the “Christian Doctrine,” we stated: 


* * * the solicitation failed to include a clause which was required by the 
Armed Services Procurement Regulation (ASPR) to be included in the solicita- 
tion and resulting contract. Since ASPR is a statutory regulation with the force 
and effect of law, the court held that the missing clause was incorporated in 
the contract as a matter of law. In the instant case the solicitation includes 
the clauses required by the Federal Procurement Regulations, but the pages in- 
corporating several of those clauses and other substantive provisions of the 
solicitation are missing from the bid submitted. The issue, therefore, is one of 
responsiveness of the bid to the solicitation, a matter which is for determination 
prior to award, Accordingly, we do not believe that the “Christian doctrine,” 
relating as it does to the construction of the contract actually executed by the 
bidder and the Government, may be invoked to insert conditions in a bid, after 
bid opening and before award, which the bidder, either by accident or design, 
may have failed to include. Rather, we believe that the matter is for resolution 
under the rule long followed by our Office that in the case of missing bid papers 
the intent of a bidder is to be determined from the bid as submitted. In line 
with such decisions, * * * it is our view that since the Benner bid does not 
evidence a specific and unequivocal intent on the part of Benner to be bound by 
all of the provisions which were set forth on the missing pages, the rejection 
of the bid was required * * *. 
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Similarly, in 47 Comp. Gen. 682, May 28, 1968, we stated that: 


* * * we believe that the court’s decision [in Christian] must of necessity 
be limited to situations wherein mandatory contract provisions imposed by 


statutory procurement regulations are incorporated by operation of law in 
otherwise properly awarded Government contracts as to which such regulations 
clearly apply. 


The Condec decision did not involve the responsiveness of a bid. 
Condec’s bid was responsive, but it sought to prevent the Government 
from taking advantage of a late telegraphic modification lowering 
its already low bid price by claiming that the invitation did not pro- 
vide for the favorable consideration of late telegraphic modifications. 
The court held that ASPR is controlling on the contracting officer and 
that even though the mandatory provision had been omitted from 
the invitation, ASPR required the consideration of late telegraphic 
bid modifications. In other words, the missing ASPR provision had 
no effect upon the responsiveness of Condec’s bid, but merely con- 
stituted a procedural requirement concerning the consideration of 
late telegraphic bid modifications. 

We therefore believe that the “Christian Doctrine” has been applied 
only in cases where the responsiveness of the bid in question has not 
been in issue. Collins’ bid was not responsive to the f.o.b. delivery 
terms of the invitation; therefore, the “Christian Doctrine” was not 
applicable so as to have made Collins’ nonresponsive bid responsive 
to a mandatory invitation requirement. 

Concerning Collins’ and the contracting officer’s statements that the 
f.o.b. point of origin of the Collins’ bid was clearly known to the 
contracting officials to be Cedar Rapids because of past dealings with 
that firm, we have held on numerous occasions that the responsiveness 
6f a bid is to be determined by the intention of the bidder manifested 
within the “four-corners” of the bid documents, Acceptance of a bid 
by a contracting officer on the basis of independent knowledge outside 
of the bid itself would not operate to create a valid and binding con- 
tract. B-161287, swpra. This would be tantamount to giving a bidder 
the option of accepting the award or alleging that its bid contemplated 
manufacture at a plant other than the one utilized in past contracts. 
Such option is contrary to the principle that no bidder has a right, 
after opening, to another opportunity to bid in derogation of the 
rights of other bidders. 34 Comp. Gen. 82; 35 id. 33; 36 id. 705. 

Collins has advised further that reevaluation of the transportation 
costs to the Government under its bid on the basis of widely scattered 
f.o.b. origin points in the United States shows that Collins would 
remain the lowest evaluated bidder in any event. This is verified by 
the procurement agency. 
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On February 25, 1969, we informally requested that the procure- 
ment agency advise us of the estimated amount of termination charges 
that might be claimed by Collins in the event the present contract 
should be canceled at the direction of our Office. By supplemental 
report dated February 27, 1969, the Deputy Commander, Naval 
Supply Systems Command, supplied us with the requested informa- 
tion, already in his possession as of the close of Collins’ business on 
February 21, as follows: 


A. Collins advised that performance has been undertaken to the extent in- 
dicated below : 

(1) Purchased Diectrical Parts—All on order—Total Estimated Cost 
$1,675,000.00—Hstimated Termination Charges—$150,000.00. 

(2) Fabricated Purchase Parts—(Metal and Plastic Parts Bought Out- 
side)—All on order—Total Estimated Cost $614,000.00—Estimated Termina- 
tion Charges $186,000.00. 

(8) Fabricated Make Parts—(Includes minor labor ene nee 
Estimated Cost $428,000.00—Hstimated Termination Charges—$85,000. 

(4) Total Hstimated Termination Charge as of 21 February 1980. is 
$420,000.00 (Sum of A(1), (2) and (3) above). 

B. Collins advised it was necessary to place all orders expeditiously, and 
to request expedited effort from its sub-contractors because (i) the contract 
requires delivery beginning 180 days after date of contract at high monthly 
rates, (ii) the contract requires time-consuming reliability tests that must be 
performed before delivery, and (iii) the contract contains liquidated damages 
provisions against late delivery. 

©. The details of Collins Production Planning Schedule were stated by Collins 
to be as follows 

(1) Parts for the first 20 sets are required to be released to the plant 
by 14 April 1969; therefore, all parts for 20 sets must be “in-house” by 
14 March 1969 to provide for 30 day in-house inspection and acceptance. 

(2) Parts for the next 195 sets are required to be released to the plant 
by 12 May 1969 ; therefore, all parts for 195 sets must be in-house by 12 April 
1969 to provide for 30 day in-house inspection and acceptance. 

(3) Thereafter releases continue cach month until final release to the 
plant which is scheduled for 14 August 1969. 

D. All orders are in the form of written purchase orders or written internal 
shop orders. 


While we conclude that the award made to Collins was improper 
and contrary to well-established principles of competitive bidding, 
in view of these representations, we are of the opinion that the best 
interests of the Government would not be served by cancellation of 
the contract at this date. However, since we do not think that the 
injury to the competitive bidding system should be compounded by 
exercising the contract quantity option, sich option should not be ex- 
ercised and, in the event that the option has already been exercised, 
we believe that portion of the contract should be canceled. 

In view of the conclusion reached herein, it is unnecessary to con- 
sider the other contentions made by Admiral in support of its protest. 
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Transportation — Dependents—Military Personnel—Dislocation 
Allowance—Hospital Transfers 


A “permanent station” meaning a place where a member of the uniformed 
services is assigned for duty, the definition of a permanent station in para- 
graph M1150-10 of the Joint Travel Regulations may not be broadened to include 
a hospital in the United States to which a member is transferred for prolonged 
hospitalization from either a duty station or other hospital in the United States, 
and, therefore, chapter 9 of the regulations may not be amended to permit pay- 
ment when a member is so hospitalized of the dislocation allowance provided 
in 37 U.S.C. 407(a)(1) for members whose dependents make an authorized 
move “in connection with his change of permanent station.” However, chapter 
9 may be amended to authorize the allowance on the same basis dependents 
and baggage are transported to a hospital, that is “as for a permanent change 
of station” upon the issuance of a certificate of prolonged treatment. 


To the Secretary ef the Army, March 14, 1969: 


Further reference is made to letter of January 21, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve Affairs) 
requesting a decision whether the definition of “permanent station” 
in paragraph M1150-10 of the Joint Travel Regulations may be 
amended to include a hospital in the United States to which a mem- 
ber is transferred from either a duty station or ‘hospital in the United 
States for observation and treatment when a statement of prolonged 


hospitalization has been issued by the commanding officer of the re- 
ceiving hospital; and, whether chapter 9 of the regulations may be 
amended to permit payment of the dislocation allowance when such 
transfers are made. The request was assigned PDTATAC Control 
No. 69-5 by the Per Diem, Travel and Transportation Allowance 
Committee. 

Section 407(a) (1) of Title 37, U.S. Code, provides that under reg- 
ulations prescribed by the Secretaries concerned, a member of the 
uniformed services whose dependents make an authorized move “in 
connection with his change of permanent station” is entitled to a 
dislocation allowance. 

When a member is transferred to a hospital in the United States 
from either a duty station or hospital in the United States for ob- 
servation and treatment and a statement of prolonged hospitalization 
has been issued by the commanding officer of the receiving hospital, 
the Joint Travel Regulations (paragraphs M7004 and M8254) long 
have provided that his dependents and household effects may be 
moved to the Lospital or the effects may be moved to nontemporary 
storage, “as for a permanent change of station.” Payment of the dis- 
location allowance, however, has not been authorized. 

The Assistant Secretary says that the dislocation allowance is for 
the purpose of partially reimbursing a member for the expenses in- 
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curred in relocating his household upon a change of station and when 
he is transferred from a hospital or duty station in the United States 
to a hospital in the United States for prolonged treatment, he incurs 
just as many expenses for moving his household as members moving 
under a normal change of permanent station. 

The Assistant Secretary also says it is recognized that the language 
of 37 U.S.C. 407(a)(1) authorizes payment of a dislocation allow- 
ance only where a change of permanent station is involved although 
section 407 (a) (2) authorizes it when the provisions of section 405a(a) 
(evacuation) are involved. On the ground that authority is vested 
by section 411(d) of Title 37, U.S. Code, in the Secretary concerned 
to define what constitutes a “permanent station,” he suggests that 
the Secretaries jointly could, within their vested authority, amend 
the Joint Travel Regulations as proposed. 

The Assistant Secretary expresses the belief that decisions of this 
Office which have held that such assignments are not a permanent 
change of station were based largely on the definition of “permanent 
station” in paragraph M1150-10a of the Joint Travel Regulations and 
that a different conclusion may have been reached had the term “per- 
manent station” been defined as now proposed. 

So far as we are aware the station oi a member of the uniformed 
services has always been considered to be the place where he is as- 
signed for duty. An assignment to a place where no duty is required 
of him does not change his station. United States v. Phisterer, 94 U.S. 
219; McGowan v. United States, 48 Ct. Cl. 95; Andrews v. United 
States, 15 Ct. Cl. 264. 

A station may be either permanent or temporary, the permanent 
station of a member of the uniformed services being regarded as the 
place where his basic duty assignment is performed. See 38 Comp. 
Gen. 853 ; 41 id. 726; 44 id. 670. And, past decisions of the accounting 
officers, rendered long prior to the first Joint Travel Regulations, 
holding that orders to a hospital for the purpose of observation and 
treatment do not effect a change of a permanent station are predi- 
cated on the duty concept of a station and not, as suggested in the 
Assistant Secretary’s letter, upon the permanent station definition 
contained in the Joint Travel Regulations. See 6 Comp. Gen. 725; 17 
id. 133 ; 20 id. 312; 29 id. 535. We see no legal basis for now conclud- 
ing that orders which direct a member to proceed to a place where 
no duty is required of him effect a change of permanent station. 

While the Secretaries of the uniformed services are authorized by 
the provisions of 37 U.S.C. 411(d) to define the words “permanent 
station” for purposes of travel and transportation allowances entitle- 
ment of members upon change of permanent station, while performing 
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ordered travel away from the permanent station, etc., in our opinion 
that authority does not vest in the Secretaries the power to constitute 
for a member a permanent station for such purposes at a place where 
no duty is required of him. 

It is our view, therefore, that amending the definition of a perma- 
nent station in the Joint Travel Regulations to include a hospital 
in the United States to which a member is transferred solely for 
observation and treatment could not serve to make the hospital a 
permanent station for purposes of travel and transportation allow- 
ances. See 48 Comp. Gen. 517, February 7, 1969. 

Accordingly, the question presented, as it relates to amending the 
definition of “permanent station” in the regulations as proposed, is 
answered in the negative. 

However, section 3 of War Department Circular 167, June 26, 1947, 
authorized the transportation of dependents and baggage to the city 
or town in which the hospital is located “as for a permanent change 
of station” upon the issuance of a certificate of prolonged treatment. 
Similar regulations were incorporated in the Joint Travel Regulations 
and, while the validity of the regulations was not entirely free from 
doubt, we have not objected to them. Therefore, if the Secretaries 
desire to amend chapter 9 of the Joint Travel Regulations to authorize 
the payment of a dislocation allowance under the same circumstances 
and on the same basis we would not be required to object to such an 
amendment. 


[ B-165088 J 


Contracts—Negotiation—Competition—Award Under Initial Pro- 
posals 


The acceptance under the authority of 10 U.S.C. 2304(g) of initial low proposals 
negotiated pursuant to section 2304(a) (10) without discussion with the offeror 
from whom the valve being solicited had been procured for many years as a 
brand name item on a sole-source basis, whose allegation of proprietary data 
violation was not substantiated, but whore offer was in a competitive range and 
the only offer complying with the required delivery date, was contrary to the 
adequate competition and accurate prior cost experience prescribed by 10 U.S.C. 
2304(g) to insure fair and reasonable prices. However, although the awards will 
not be disturbed in view of the broad negotiation authorities under which they 
were made, the improper negotiation procedure under the concept of “acceptance 
of an initial procurement without discussion” should be brought to the attention 
of the procurement officials. 


Contracts—Negotiation—Determination and Findings—Basis of 
Negotiation 
When a procurement involves a determination to negotiate under 10 U.S.C. 2304 


(a) (10) due to the unavailability of data to describe the required supplies, the 
determination in accordance with 10 U.S.C. 2310(b) must be supported by 
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written findings to show the facts and circumstances that “clearly and convinc- 

ly establish that formal advertising would not have been feasible and prac- 
ticable,” and a copy of such a determination and findings (D&F) should accom- 
pany any administrative report to the United States General Accounting Office 
on the procurement. When supported by a D&F, the administrative determination 
to negotiate is final pursuant to 10 U.S.C. 2310(a). 


To the Director, Defense Supply Agency, March 18, 1969: 


We refer to letters dated September 30, November 13, 1968, and Feb- 
ruary 28, 1969, from Mr. Willard J. Hurley, Assistant Counsel, for- 
warding, respectively, a report and two supplemental reports on the 
protest of the Automatic Sprinkler Corporation against awarcs made 
to another company under requests for proposals (RFP) Nos. DSA 
700-68-R-3713 and -6852, issued by the Defense Construction Supply 
Center, Directorate of Procurement and Production, on January 8 
and April 12, 1968. 

Both procurements were negotiated under 10 U.S.C. 2304(a) (10) 
and Armed Services Procurement Regulation (ASPR) 3-210.2(xiii) 
because of the asserted unavailability of data with which to describe 
the required supplies. The determinations and findings (D&F), which 
under 10 U.S.C. 2310(b) must support a decision to negotiate under 
2304(a) (10), were executed on December 16, 1967, and April 1, 1968. 
That subparagraph provides that a decision to negotiate under 10 
U.S.C. 2304(a) (10) must be based on a written finding by the person 
making the decision showing the facts and circumstances which 
“clearly and convincingly establish * * * that formal advertising 
would not have been feasible and practicable.” We would comment, 
parenthetically, that copies of the D&Fs were not made available to 
us as part of either the original or the supplemental report, and were 
supplied only after a specific request for them. It would be appreciated 
if, in the future, reports concerning negotiated contracts involving 
D&Fs executed pursuant to section 2310 would include a copy of each 
D&F. 

Automatic Sprinkler has protested that its alleged rights in pro- 
prietary data were infringed by the Government. It claims that the 
pilot valve which was the subject of these procurements was developed 
by it in 1948 for use in fire contro] systems in magazines aboard U.S. 
Navy ships. It is also claimed that, although Automatic has volun- 
tarily given the Government courtesy copies of its drawing, it was 
never contractually obligated to do so and was never paid any con- 
sideration therefor. The fact that no restrictive legend appears on 
its drawing is countered by the argument that such was unnecessary 
at the time the drawing was furnished because this was prior to the 
promulgation of ASPR 9-202.3(c) which requires such a restrictive 
legend. Certain additional claims are made, but we do not believe 
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it necessary to recite them all since, even assuming the existence of 
proprietary rights in these drawings, we cannot conclude that there 
has been any violation of proprietary rights. 

Lift Parts Mfg., Inc., the contractor under both of the solicitations, 
submitted drawings of the valve offered by it. The RFPs described the 
valve in the following manner : 

FSN 4210-399-2532. 

Valve. 

Manufactured or supplied under the following part number(s)—. 
Automatic Sprinkler Corp. of America—P/N 1241000. 

The item offered by Lift Parts was described in its proposal as 
“P/N :CP-1241000,” which Lift Parts said that it manufactured. On 
March 20, 1968, during the course of the earlier of these two procure- 
ments, the contracting officer wrote a letter to Lift Parts in which he 
said that the Quality Assurance Certification attached to the Lift 
Parts’ offer was insufficient to describe the item clearly or to form 
a basis for evaluation, and that further information would therefore 
be required. Lift Parts was requested in this letter to furnish “com- 
plete drawings showing the degree of interchangeability between the 
item being offered and the Automatic Sprinkler Part Number 
1241000.” 

The response of Lift Parts was dated April 10, 1968, and related 
the manner in which that company determined what the Government 
desired to buy. Lift Parts described a “reverse engineering” process 
in which samples of the Automatic Sprinkler part were purchased and 
were disassembled to reveal the various components and the way they 
fit together. The letter also contained assurances that the Lift Parts’ 
valve was completely interchangeable with Automatic Sprinkler’s for 
form, fit, and function. Attached to this letter were drawings bear- 
ing the Lift Parts’ legend. We have compared these to a copy of the 
drawing previously submitted by Automatic Sprinkler but it is not 
apparent to us that Lift Parts copied the Automatic drawing. 

The original report states flatly that “The Government did not 
knowingly or unknowingly use a proprietary drawing of ‘Automatic’s’ 
to solicit. proposals from other sources,” making reference for substan- 
tiation to the Lift Parts’ letter of April 10. The question whether the 
Government made Automatic Sprinkler’s drawings available to Lift 
Parts is factual in nature. In disputes as to facts, we are obliged to 
accept as correct the agency’s position. 40 Comp. Gen. 178 (1960). It 
is, moreover, our opinion that no violation of proprietary rights is ap- 
parent on this record. To the contrary, the evidence indicates a likeli- 
hood that Lift Parts gained its knowledge by means of the legitimate 
process of reverse engineering rather than by receipt from the Govern- 
ment of confidential drawings supplied by Automatic Sprinkler. 
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The second basis, and the most significant, for Automatic’s protest 
is the failure to conduct discussions with that company after receipt 
of proposals and prior to award. The original report justifies the fail- 
ure to conduct discussions with Automatic Sprinkler on the ground 
that offerors were advised that award might be made on the basis of 
initial offers received, without discussion, where acceptance in this 
manner would result in fair and reasonable prices. The statutory au- 
thorization for such action was based on 10 U.S.C. 2304(g), which 
provided as follows: 

(g) In all negotiated procurements in excess of $2,500 in which rates or 
prices are not fixed by law or regulation and in which time of delivery will 
permit, proposals shall be solicited from the maximum number of qualified 
sources consistent with the nature and requirements of the supplies or services 
to be procured, and written or oral discussions shall be conducted with all 
responsible offerors who submit proposals within a competitive range, price, 
and other factors considered: Provided, however, That the requirements of 
this subsection with respect to written or oral discussions need not be applied 
to procurements in implementation of authorized set-aside programs or to pro- 
curements where it can be clearly demonstrated from the existence of adequate 
competition or accurate prior cost experience with the product, that acceptance 
of an initial proposal without discussion would result in fair and reasonable 


prices and where the request for proposals notifies all offerors of the possibility 
that award may be made without discussion. 


The Lifts Parts’ proposal offered the valves at $32.85 each, while 
Automatic Sprinkler’s price was $34.03 per valve. 

There seems to be no question that Automatic Sprinkler’s offer was 
within a competitive range, as contemplated by the above-quoted 
statute, and therefore discussions with that company would have been 
mandatory unless one of the enumerated statutory exceptions was 
applicable, 

The report states that the Lift Parts’ price was considered fair and 
reasonable based upon the prior cost experience with Automatic 
Sprinkler. The reliability of such cost experience is questionable since 
the prior history of the procurement was noncompetitive. Further 
doubt is cast upon the reasonableness of the price inasmuch as the two 
D&Fs stated that the estimated cost of the first procurement of 600 
valves was $16,620, while that of the second was $51,688.20 for 1,866 
valves. The estimated unit price for both procurements is therefore 
about $27.70. Considering also that the two offers differed by $1.18, 
we do not think it was “clearly demonstrated from the existence of 
adequate competition or accurate prior cost experience with the 
product, that acceptance of an initial proposal without discussion 
would result in fair and reasonable prices.” We think that serious 
consideration should have been given to the possibility of negotiating 
with both offerors to bring their prices more in line with the Govern- 
ment estimate. 

In addition, the first RFP stated a desired delivery time of 120 days. 
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Lift Parts offered 270-day delivery while Automatic Sprinkler offered 
to make delivery in 120 days. The second RFP stated that delivery 
was desired within 60 days. Again, Lift Parts offered 270-day delivery. 
Although we do not have the second proposal of Automatic Sprinkler, 
that company advised us in a letter dated December 13, 1968, that it 
offered to deliver within 90 days under the second RFP. The resulting 
contracts with Lift Parts both specified 270-day delivery. Neither RFP 
stated a maximum acceptable delivery period. 

The acceptability of delivery periods which, in the earlier procure- 
ment, was more than twice as long as that stated as desirable and, 
in the later procurement, over four times longer indicates to us that 
the desire for 120 and 60-day delivery was not accorded any significant 
weight in the evaluation of proposals. Indeed, the fact that no attempt 
was made to negotiate such disproportionately long deliveries offered 
by Lift Parts, with a view to their reduction, would incline us to 
conclude that there was no real desire for delivery within 120 days 
or 60 days. Yet Automatic Sprinkler appears to have made an effort 
to meet the stated schedules while Lift Parts seemingly ignored them. 
In endeavoring to satisfy the requested delivery dates, Automatic 
Sprinkler acted reasonably, for by specifying desired delivery periods 
the Government was putting prospective offerors on notice that fairly 
urgent deliveries were required. 

The contracting officials are, of course, the best judges of the delivery 
needs of the Government. A potential contractor does well to observe 
those needs, as stated in the solicitation, and to make a bona fide effort 
to satisfy them. When the solicitation indicates that delivery within 
4 months or 2 months is desired, the Government has thereby given 
offerors some measure of the range of acceptable delivery dates. To 
agree to 9-month deliveries, without question or discussion, shows that 
the offeror who has acted reasonably in offering almost complete 
compliance to the stated delivery requirements has complied with a 
relatively meaningless request, without having had an opportunity 
to revise his proposal in light of actual acceptable delivery periods 
which exceeded those specified. 

Considering both the disparity in the delivery schedules offered 
by the two offerors and the close pricing of both offers, we believe 
that the interests of the Government required resort to negotiation 
procedures. That is to say, since 270-day delivery was acceptable to 
the Government, discussions with Automatic Sprinkler on the basis of 
the substantially longer delivery period may have resulted in a reduc- 
tion in Automatic Sprinkler’s price proposal. Additionally, since the 
Government stated desired delivery schedules and since Lift Parts 
considerably exceeded them, discussions with Lift Parts may have 
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revealed whether that company was in a position to approximate more 
closely the stated delivery periods. If it developed that Lift Parts could 
have done so, further discussion could have disclosed whether a reduc- 
tion in delivery schedules would have affected the prices of the offers. 

There is an additional reason why we believe that negotiations 
should have been conducted. Both RFPs, as we have already noted, de- 
scribed the valve by reference to the Federal stock number and the 
Automatic Sprinkler part number. There was no expression in the 
RFPs to indicate that an equivalent product would be acceptable. 
Of course, the absence of such an expression does not preclude con- 
sideration of an offer of an “or equal” product and award to a company 
offering such a product may be properly made. B-164848, October 15, 
1968. However, the absence of the “or equal” phrase in the item de- 
scription may be relevant in considering the propriety of a failure 
to negotiate with the offeror which makes the name-brand item. See 
47 Comp. Gen. 778, June 25, 1968. 

Although we have no definitive information concerning the prior 
procurements of this valve, all the evidence indicates that it has been 
procured in the past on a “sole-source” basis. In a letter dated De- 
cember 13, 1968, the attorneys for Automatic Sprinkler represented 
that for 20 years the procurements had been “sole source.” This, to- 
gether with the company’s belief that it had proprietary rights in the 
mechanical drawings of its valve, would suggest that Automatic Sprin- 
kler contemplated noncompetitive procurement under these RFPs. 

The parallels between the present case and the above-cited decision 
47 Comp. Gen. 778, June 25, 1968, are striking. In that case, the Naval 
Supply Systems Command issued a request for quotations on 71 digital 
voltmeters described as Cimron Division Part Number 7300A-631. A 
competitor of Cimron offered allegedly “equal” equipment manufac- 
tured by the competitor. No discussions were conducted with Cimron 
and a contract was awarded to the competitor after the procurement 
officials had satisfied themselves that the competitor’s equipment was 
acceptable. The contracting officer justified his action under ASPR 
3-805.1(a)(v) which is substantially a restatement of that part of 10 
U.S.C. 2304(g) relating to acceptance on the basis of initial proposals 
where it can be clearly demonstrated through adequate competition 
or accurate prior cost experience that such action would result in fair 
and reasonable prices. In the above-cited decision, we made the fol- 


lowing observations and holding: 


From the foregoing it is apparent that the RFQ solicited a quotation from 
Cimron for an item manufactured only by Cimron, and it must therefore be as- 
sumed Cimron’s quotation was submitted in the belief that only items manu- 
factured by Cimron would be acceptable and that the procurement was therefore 
noncompetitive, It follows that the decision to consider quotations based upon 
items determined to be equal to those manufactured by Cimron operated not only 
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to relax the specification requirements but also to transform the procurement 
from a noncompetitive to a competitive one. In such circumstances, it is our 
opinion that the provisions of ASPR 3-805.1(b) and (e) require amendment of 
the RFQ, notice of the amendment to the supplier initially solicited, and an 
equitable opportunity for the supplier to amend his quotation to reflect such 
changes as he may consider appropriate in the light of the changes accomplished 
by the amendment to the RFQ. That the failure to permit Cimron to amend its 
quotation cannot be considered the “equitable opportunity to negotiate” contem- 
plated by ASPR 3-805.1(b) appears to be established by the fact that Cimron, 
unlike its competitor, was not given an opportunity to submit a quotation on an 
item “equal to” Cimron Part Number 7300-A-631, or to submit a quotation based 
on supplying the named part number on a competitive basis. 

We think that what we said in the foregoing case is equally applica- 
ble here. The contracting officer in his initial report distinguished that 
decision on the basis that the products there were “equal” while these 
are “identical.” We think that this is a difference but not a distinction. 
The emphasis in 47 Comp. Gen. 778 was on the transformation of the 
procurement from noncompetitive to competitive with the necessary 
result that the named manufacturer’s reasonable belief that only its 
product would be acceptable was erroneous. Whether the other manu- 
facturer offered its product as “identical” or “equal” was not of crucial 
significance. Offers must be evaluated on an equal basis. Automatic 
Sprinkler’s offer was submitted under a misapprehension that there 
was to be no competition while Lift Parts knew that its offer neces- 
sarily implied competition. The initial offers were not submitted on an 
equal basis and could not have been equally evaluated unless Automatic 
Sprinkler was notified of the competition and given an opportunity to 
respond to it. If that company, armed with the knowledge that it was 
in fact competing with another, would be willing to offer the Govern- 
ment a better bargain than that in its original proposal, it would be in 
the Government’s interest to provide the company with that knowledge. 

The most recent report on these procurements concerns discussions 
dating back to October 16, 1968, when the Commander of the Naval 
Ship Engineering Center wrote to the Chief of the Defense Construc- 
tion Supply Center recommending termination of the Lift Parts’ con- 
tracts for the convenience of the Government. Two reasons were given 
in support of such recommendation. First, Automatic Sprinkler had 
always supplied the valve and also had the annual maintenance con- 
tracts with the Navy for inspection and adjustment of the valves. Sec- 
ond, the Navy considered it possible that Lift Parts “might produce 
indiscernible deviations which would cause difficulty in operation and 
maintenance.” 

Subsequent contact between the Navy and the Defense Construction 
Supply Center led to the formulation of a 100-percent test to be in- 
corporated into the Lift Parts’ contracts by means of change orders. 
This apparently alleviated the apprehensions of the Navy. It is note- 
worthy that Automatic Sprinkler claimed that the instant RFPs were 
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misleading because that company had always tested each valve before 
delivery to the Navy and therefore assumed that reference to its part 
number indicated that such testing was expected under these procure- 
ments. It is clear that had negotiations been conducted with Automatic 
Sprinkler, the testing problem might have been brought to light early 
enough for truly equal evaluation of offers. As it is, a unit price of 
$32.85 for untested valves was matched against a tested unit price of 
$34.03. We do not know how much of the $34.03 represents testing costs 
or how much the change orders will cost the Government, but it is con- 
ceivable that the bargain price of $32.85 will turn out to be no “bar- 
gain” at all. 

Subsequent to its initial letter of protest, Automatic Sprinkler wrote 
another letter expanding upon some points and raising a new issue. 
The new question concerned the propriety of procuring these valves 
by negotiation rather than by formal advertising. 

Both procurements were initiated by written D&Fs to which we 
have already made reference. Under the provision in 10 U.S.C. 2310(a) 
an administrative decision to negotiate is final. We therefore are unable 
to consider the protestant’s contentions concerning this question. 

Although we think that Automatic Sprinkler and Lift Parts should 
have been given an opportunity to revise their initial proposals, in view 
of the broad negotiation authorities under which these awards were 
made, we do not consider that the Government’s best interests would 
be served if the awards were disturbed at this time. We suggest, how- 
ever, that this protest be brought to the attention of procurement 
officials as an example of improper negotiation procedures under the 
concept of “acceptance of an initial proposal without discussion.” 


[ B-165240 J 


Contracts—Negotiation—Awards—Legality 


In the negotiation of a procurement for cylinder liners, the shifting from the 
exception to advertised bidding “when it is impossible to draft specifications” to 
the public exigency exception, and the award to the only offeror whose product 
was immediately technically acceptable, and which had been used in the solicita- 
tion to identify the item, were not legally improper, even if the delivery schedule 
was not the most favorable offered, in view of the fact that the failure to obtain 
the cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within the catalog 
sales exception, and that the ambiguity in the discount terms offered had been 
properly resolved under paragraph 3-804 of the Armed Services Procurement 
Regulation. However, the “or equal” products which were not considered should 
have been forwarded without delay for technical evaluation and possible qualifi- 
cation for future procurements, and a service claim should have been verified. 


To Milton C. Grace and William Blum, Jr., March 18, 1969: 


We refer again to your letter of September 11, 1968, and subsequent 
correspondence in behalf of Hunt-Spiller Manufacturing Division, 
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Power Products, Incorporated (Hunt-Spiller), protesting a contract 
awarded to Electro-Motive Division, General Motors Corporation 
(GMC), to furnish cylinder liners under negotiated solicitation No. 
700-68-R-8070, issued by the Defense Supply Agency, Defense Con- 
struction Supply Center, Directorate of Procurement and Production, 
Columbus, Ohio (DSA). 

The solicitation was issued in a negotiated form pursuant to 10 
U.S.C. 2304(a) (10), which permits negotiation in lieu of advertised 
bidding under circumstances where “it is impracticable to obtain 
competition.” Under Armed Services Procurement Regulation 
(ASPR) 3-210.2(xiii) the exception may be invoked “when it is im- 
possible to draft specifications.” The solicitation described the desired 
cylinder liner by its Federal Stock Number, 2815-390-2127, and by 
the Electro-Motive part number, 3262144, but because no other speci- 
fications were available, the solicitation included no additional descrip- 
tive material or information concerning the article to be procured. 
Although the procuring activity failed to check the block for Clause 
2.103 (Brand Name or Equal), alternate products were for considera- 
tion since they were not specifically excluded. B~149962, December 26, 
1962; see also B-164848, October 15, 1968. 

Due to the receipt of a purchase request for an additional 563 units 
before the time scheduled for the closing of offers, the solicitation’s 
original requirement of 484 cylinder liners was increased on June 21, 
1968, to 1047. On June 24, 1968, the contracting officer received a re- 
port stating that a public exigency existed for this item, because the 
stock was exhausted and back orders for 279 units had been received. It 
is indicated by the record that the exigency arose because of faulty in- 
ventory records necessitating a downward inventory adjustment. 

Three responses were received by the amended closing date, July 3, 
1968. The offer of Electro-Motive, with discount, was low. Without 
discount, it was second low, and the offer.of Diesel Service was low. 
Hunt-Spiller’s offer of a foreign end product was third low in either 
event. 

However, both Diesel Service and Hunt-Spiller offered “or equal” 
products which were subject to technical evaluation by the Navy to 
determine whether they met the requirement of a 1000-hour test or 
proof of satisfactory service of 2000 hours under conditions compar- 
able to Navy service. The contracting officer thus had before him one 
fully responsive offer, and two other offers within a competitive range, 
one higher and one possibly lower, from suppliers whose products had 
not been checked out for compliance with the test requirements for “or 
equal” products. The contracting officer states that this process of 
technical evaluation takes from 30 to 60 days. It must also be remem- 
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bered that by this time the contracting officer had been advised that the 
procurement had become urgent. 

Electro-Motive’s offer used the terms “net cash” and “net price” 
in its original offer on the 484 units and on the added 563 units. Its 
original offer also included a preprinted form offering discounts on 
“All prices listed in our current Replacement Parts Price Book, or any 
prices quoted.” This discount amounted to 18 percent on cylinder 
liners. The contracting officer states that this.preprinted discount form 
usually accompanied quotations by Electro-Motive under an existing 
requirements contract, and that the unit price for cylinder liners under 
that contract, with the 18 percent discount, would have been $505 in- 
stead of the $405 quoted by Electro-Motive. In view of Electro- 
Motive’s use of the terms “net cash” and “net price” in its offer of 
July 3, 1968, the contracting officer, properly in our opinion, queried 
Electro-Motive by telephone on July 8, 1968, as to whether the 18 
percent discount was intended to apply to its price of $405 per unit. 
Electro-Motive replied by telegram the same day that it was not. It 
should be borne in mind that no offeror’s prices had been disclosed at 
this time. 

It is our opinion that the facts recited above created an ambiguity 
in Electro-Motive’s offer as to the price intended. ASPR 3-804 directs 
that oral discussions or written communications be conducted with 
offerors to the extent necessary to resolve uncertainties relating to 
the price to be paid in negotiated procurements. In our view this pro- 
vision required the contracting officer to communicate with Electro- 
Motive to resolve the uncertainty as to whether the discount provision 
applied. 

You argue that the contracting officer should have followed the pro- 
cedures for the correction of mistakes in bid set out in ASPR 2-406.3. 
We do not agree. This provision of ASPR applies, on its face, only to 
advertised procurements, and we think ASPR 3-804 controls in the 
instant case. 

On July 16, 1968, Hunt-Spiller protested to the contracting officer, 
alleging that because Diesel Service was offering a foreign end prod- 
uct, its offer was required to be evaluated in accordance with the Buy 
American Act, 41 U.S.C. 10a, and associated regulations. Officials of 
Diesel Service denied they were offering a foreign end product. No 
final decision was reached by the contracting officer on the question, 
presumably because Diesel Service’s offer was subsequently rejected 
on the grounds that time considerations prevented its technical 
evaluation. 

On July 29, 1968, the contracting officer contacted Electro-Motive 
in an attempt to obtain more favorable delivery terms. However, by 
telegram of the same date Electro-Motive advised that it could offer 
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no better schedule. Three days later, on August 1, 1968, which was 28 
days after the amended closing date for submission of proposals, the 
contracting officer issued a new Determination and Finding changing 
the basis of the negotiation authority from that of unavailability of 
specifications under ASPR 3~-210.2 (xiii) and 10 U.S.C. 2304(a) (10) 
to public exigency under ASPR 3-202.1 and 10 U.S.C. 2304(a) (2). 
Presumably the decision to shift to the public exigency exception was 
motivated by the report received by the contracting officer on June 24, 
1968, and the further requirement of ASPR 3-—210.3 that the authority 
to negotiate under ASPR 3-210 shall not be used when negotiation is 
authorized by ASPR 3-202 (public exigency). The contracting officer, 
on page 3 of his report to this Office, explained his decision not to 
negotiate with Hunt-Spiller as follows: 

Although it was felt that, given enough time, Hunt-Spiller would be able to 
prove to the Navy the technical acceptability of its alternate offer, since the 
offer was not low when evaluated under the requirements of Armed Services 
Procurement Regulation 6-104.4 (b) and since it was also considered that the 
public exigency dictated negotiations with the only offeror who was technically 
acceptable and thus within the competitive range, it was felt proper to limit 
negotiations to Electro-Motive only. 

In view of anticipated future procurements of this liner, the con- 
tracting officer forwarded the offers of Hunt-Spiller and Diesel Serv- 
ice to the cognizant engineering support activity, the U.S. Navy Ships 
Parts Control Center, Mechanicsburg, Pennsylvania, for technical 
evaluation on August 7, 1968. On August 8, 1968, Hunt-Spiller 
attempted an oral reduction of its price. There is a difference of opin- 
ion between the two persons involved as to whether the dollar amount 
of the reduction was stated, but the Hunt-Spiller representative was 
advised that oral offers could not be considered. Award was made to 
Electro-Motive the next day, August 9, 1968, for 1047 liners at a unit 
price of $405. Some ten days after the award Hunt-Spiller sent a 
telegram in which it referred to its oral offer of August 8, 1968, as 
being a reduction to $282 per unit, which would be evaluated at just 
under $403 a unit as a foreign product. The oral offer, even if made in 
a specific dollar amount, could not be considered, and the later tele- 
gram sent after award was obviously too late for consideration. It 
must also be remembered that Hunt-Spiller’s offer was not technically 
acceptable before award was made to Electro-Motive. 

We believe that the contracting officer should not have waited for 
over a month before forwarding the offers of Hunt-Spiller and Diesel 
Services for technical evaluation and possible qualification for future 
procurements, especially since purchase requests for an additional 
1600 liners had been issued on June 10 and 18, 1968, It appears further 
that when he finally did so on August 7, 1968, he failed to forward 
Hunt-Spiller’s letter of June 27, 1968, in which Hunt-Spiller stated 
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82 of its cylinder liners were installed in the Navy submarine Bugara 
in early 1967, the best possible evidence of use under Navy conditions. 
On the other hand, when this letter was finally sent to Navy on Sep- 
tember 5, 1968, the Naval Ship Engineering Center, inexcusably in our 
opinion, did not attempt to verify the service claimed (although ad- 
mitting it would qualify the liners), but advised by letter of Octo- 
ber 14, 1968, that DSA should find this out from the Bugara. This took 
DSA until late November. We cannot understand why the Naval Ship 
Engineering Center should not itself have verified service claimed in 
a Navy ship, and we have recommended to the Secretary of the Navy 
in a separate letter that in the future Navy engineering support activ- 
ities furnish prompt and complete responses to DSA requests for 
technical information and advice. 

You also contend that DSA did not have the authority to negotiate 
under ASPR 3-202.2, the “public exigency” exception to the general 
mandate to procure by advertising, for the entire quantity of 1047 
cylinder liners. You point out that under the contract awarded to 
GMC, final delivery was scheduled for 270 days after award. While 
you agree that the 100 units GMC delivered within 30 days might 
satisfy the public exigency criterion, you argue that the later deliveries 
at the rate of 170 units a month from 120 days to 270 days after award 
should be viewed as a replenishment of stock, and not as an emergency 
buy. It must be remembered that the solicitation and the amendment 
thereto were both originally issued, not under the public exigency 
exception, but under the exception permitting negotiation because it 
was impossible to draft specifications. 

Both the original solicitation and the amendment stated the desire 
of the Government that deliveries begin in 90 days and be completed 
in 150 days. Presumably this leadtime was established in consideration 
of the probable time needed by different manufacturers to produce this 
quantity of cylinder liners. It should also be mentioned that the pro- 
curement could hardly be considered a “normal” replenishment of 
stock, since the contracting officer received notice immediately after 
issuance of the amendment that stock on hand was zero, with back 
orders of 279 units, and an experienced average quarterly demand rate 
of 322 units, or about 107 per month. In any event, 10 U.S.C. 2310 
makes the procuring activity’s determination of urgency under 10 
U.S.C. 2804(a) (2) final, and we do not feel it can be questioned in 
this case. 

You further argue that the delivery schedule proposed by Hunt- 
Spiller was more favorable than the schedule offered by GMC. Hunt- 
Spiller offered to begin delivery in 90 days and to complete within 180 
days, while GMC offered 100 units in 30 days and then 170 units a 
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month starting in 120 days and completing in 270 days. In your 
opinion, this faster completion of total deliveries made Hunt-Spiller’s 
offer more favorable than GMC’s, despite GMC’s earlier delivery of 
the first 100 units. We agree that the delivery offered by Hunt-Spiller 
was probably preferable to that offered by GMC. However, the fact 
remains that Hunt-Spiller’s offer was not considered acceptable for 
other reasons, and could not therefore have been accepted regardless 
of how much more favorable its delivery offer was. 

You also contend that the award to GMC was improper because the 
contracting officer failed to obtain cost and pricing data in accordance 
with 10 U.S.C. 2306(f) when he determined that GMC was the sole 
responsive offerer. You recognize that the cylinder liners being pur- 
chased here are commonly used commercial items which would nor- 
mally fall within the exception to the requirement for cost and pricing 
data where prices are based on established eatalog or market prices of 
commercial items sold in substantial quantities to the general public, 
as provided in both 10 U.S.C. 2306(f) and ASPR 3-807 (3) (c). How- 
ever, you allege that the exception is inapplicable due to the large 
difference between GMC’s price and its competitors’ prices, and 
between GMC’s price here and its catalog price. In support. of this 
contention, you cite the portion of ASPR 3-807 (3) (c) which provides 
that when the procuring official determines that the catalog price is 
not reasonable and “supports such finding by an enumeration of the 
facts upon which it is based” then “cost or pricing data may be 
requested” [Italic supplied.]. 

The price discrepancies you mention are capable of many explana- 
tions. GMC’s production costs in this country may exceed its compet- 
itors’ overseas production costs. GMC’s spare parts pricing policy 
may take into account losses suffered in maintaining a full range of 
spare parts including infrequently ordered items not offered by its 
competitors. And the difference between GMC’s bid price and its 
catalog price might be attributable to the lower cost of producing a 
single order of 1047 units as compared to the cost of maintaining and 
distributing an inventory of spare parts for purchase on an individual 
basis. In our opinion, this Office does not have sufficient reason to 
question the contracting officer’s treatment of the procurement as 
coming within the catalog sales exception to the general requirement 
for cost and pricing data. 

You have contended throughout your correspondence with this 
Office, that the procurement in question failed to satisfy the minimum 
level of effort to obtain competition. While we agree that some actions 
taken by the Defense Supply Agency and the Department of the 
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Navy, and the delay in taking other actions, did not meet the optimum 
standards for obtaining competition, we cannot conclude the contract 
award was legally improper. Accordingly, your protest is denied. 


[ B-165859 J 


Pay—Retired—Advancement on Retired List—Recomputation— 
Rates Applicable on Retirement v. Effect of May 20, 1958 Act 


An Army sergeant who at the time of retirement on January 1, 1960 under 10 
U.S.C. 3914 was receiving active duty pay in grade E-4 subject to the savings 
provisions of the act of May 20, 1958, upon advancement on the retired list to 
the grade of sergeant E-5 on August 7, 1968 pursuant to 10 U.S.C. 3964, is not 
entitled to the recomputation of his retired pay on the basis of the saved pay rate 
for grade B-5 as the act provides only for the saving of the basic pay or retired 
pay to which a member or former member of the uniformed services was entitled 
on the day before the effective date of the act, and the sergeant entitled on 
May 20, 1958 to the pay of grade E-4, the recomputation of his retired pay may 
not be based on the saved pay rate of grade H—5 but on the rate prescribed in the 
1958 act for grade E-5. B-156576, July 22, 1965, modified. 


To Lieutenant Colonel J. E. Farr, Department of the Army, March 
18, 1969: 


Further reference is made to your letter of November 21, 1968 (file 
referene FINCS-E St. John, Gerald, RA 6965868 (Retired) ), for- 
warded under Department of Defense Military Pay and Allowance 
Committee Number A-1027, requesting an advance decision as to the 
propriety of making payment on a voucher in the amount of $1.13 
for the period October 1 to 31, 1968, in favor of Sergeant Gerald St. 
John, retired, representing the difference in retired pay of sergeant, 
E-5, based on a saved pay status computed under a rate of basic pay 
in effect on April 1, 1955, and the rate. of pay in effect on June 1, 1958. 

Sergeant St. John was retired on January 1, 1960, in the grade of 
Specialist 4 (E-4), under the provisions of 10 U.S.C. 3914. His actual 
active service totaled 21 years, 4 months and 24 days. At the time of 
retirement he was receiving active duty basic pay at the rate of $218.40 
monthly by virtue of the savings provisions prescribed in section 
10(1) of the act of May 20, 1958, Public Law 85-422, 72 Stat. 130. 
Retired pay was established at $114.66 monthly computed at 5214 
percent of this saved basic pay rate. Subsequent increases in retired 
pay under authority of the act of October 2, 1963, Public Law 88-132, 
77 Stat. 210, the act of August 21, 1965, Public Law 89-132, 79 Stat. 
545, and section 1401a of Title 10, U.S. Code, as amended, increased 
his monthly entitlement to $135.42, effective April 1, 1968. 

On August 7, 1968, Sergeant St. John was advanced on the retired 
list to the grade of sergeant, E-5, pursuant to 10 U.S.C. 3964 and he 
then was entitled to recompute his retired pay as prescribed in 10 
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U.S.C. 3992. You indicate that the monthly entitlement recomputed 
under the saved pay rate would be $149.95; and that computed under 
the basic pay rate prescribed in the act of May 20, 1958, the monthly 
entitlement would be $148.82. The amounts so computed include the 
percentage increases authorized under subsequent legislation. You 
state the problem presented for an advance decision as follows: 


Doubt exists as to whether Sergeant St. John is entitled upon advancement 
to continue to have saved to him the 1955 basic pay rates as the greater amount 
applicable to both pay grades E-4 and E-5 with over 18 but less than 22 years 
of service or if this basic pay rate is no longer saved and he is required to come 
under the basic pay rates which became effective 1 June 19658. 


Section 10 of the act of May 20, 1958, Public Law 85-422, 72 Stat. 
130, provides, in part, as follows: 

The enactment of this Act shall not operate to reduce— 

(1) the basic pay or retired pay to which a member or former member of a 
yor ra service was entitled on the day before the effective date of this 

In discussing the above provision we stated in 38 Comp. Gen. 281, 
287, that: 

Such provisions by their own terms go no further than to save to the members 

concerned the basic pay or retired pay to which they were entitled on the day be- 
fore the effective date of the act of May 20, 1958. The method of computing a 
member’s retired pay is prescribed by other provisions of law. * * * [Italic 
supplied. ] 
The determination to be made, then, is whether “on the day before the 
effective date” of the act of May 20, 1958, Sergeant St. John was “en- 
titled” to saved pay rates in the grade of E-5 for purposes of the 
August 7, 1968, recomputation. 

The legislative history of the saved pay provision in the act of 
May 20, 1958, discloses that the purpose thereof was to insure that a 
member would not suffer, by reason of the enactment of that act, any 
reduction in basic or retired pay to which he was entitled on the day 
before its effective date. See S. Rept. No. 1472, on H.R. 11470, 85th 
Cong., 2d sess., 24-25. The only pay to which Sergeant St. John was 
entitled on that date was pay in the grade of E-4. The savings pro- 
vision insured that such rate would not be reduced. The decision quoted 
above (38 Comp. Gen. 281, 287) indicates that the savings provision 
goes no further than to continue existing entitlements, in this case pay 
in the grade of E-4. It does not justify using the saved pay rate of 
grade E-5 in the August 7, 1968, recomputation, since Sergeant St. 
John was not entitled to payment at that rate prior to the effective date 
of the 1958 act. 

Section 3992 of Title 10, U.S. Code, provides that recomputation 
should be based on the rate applicable on the date of retirement. Since, 
for reasons stated above, only pay at the E-4 rate was saved to Ser- 
geant St. John, the applicable rate of grade E-5 for purposes of the 
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computation here involved is the rate prescribed in the act of May 20, 
1958. Thus the proper monthly entitlement is $148.82. Accordingly, 
payment of the voucher, which is retained here, is not authorized. 

To the extent that anything said in our decision of July 22, 1965, 
B-156576, is in conflict with the views expressed herein, that decision 
no longer will be followed. 


[ B-166046 J 


Compensation—Overtime—Training Courses—Outside Regular 
Tour of Duty—Prohibiticn 


Wage board employees at an Army depot who attended a welders’ training pro- 
gram in a nongovernmental facility after regular tours of duty are not, pursuant 
to 5 U.S.C. 4109, entitled to overtime for the training periods, notwithstanding 
receipt of travel expenses incident to the training. The fact that the employees 
would have lost productive time had the training not been held after regular 
hours does not bring them within the exception to the prohibition against the 
payment of overtime while training prescribed in Federal Personnel Manual, 
Subchapter 6-2b, nor are the employees entitled to overtime on the basis of 
benefit to the employing agency, the work-related night courses giving the em- 
ployees a qualification of substantial value that is transferable to other 
organizations. 


To the Executive Vice President, National Association of Govern- 
ment Employees, March 18, 1969: 


Reference is made to your letter of December 31, 1968, request- 
ing us to direct payment of overtime to various welders employed at 
the Pueblo Army Depot, Pueblo, Colorado, who participated in a 
welders’ training program at Southern Colorado State College in 1966 
and 1967. 

The overtime claimed consisted of three 2-hour sessions per week for 
various periods during the training program and the training was 
given after the 8-hour day or 40-hour week applicable to Wage Board 
employees. The Department of the Army disallowed the overtime 
claims on the ground that section 10 of the Government employees 
Training Act (now 5 U.S.C. 4109) precludes such payment. Our 
Claims Division also disallowed the claims with two exceptions not 
yet acted upon. However, you say the Department apparently gave 
no consideration to Civil Service Regulations promulgated in accord- 
ance with the provisions of the act and Executive Order No. 10800, 
January 15, 1959, 24 Fed. Reg. 447, and authorizing overtime for 
training in certain situations. You state the employees are entitled 
to payment of overtime since they were paid travel expenses incident 
to the training, and training of the employees after regular work hours 
resulted in lower costs to the Government if for no other reason than 
the training during regular work hours would mean interference and 
delays in regular work assignments, 
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Training for civilian employees is authorized by 5 U.S.C. 4101-4118. 
Section 4109, Expenses of training, reads in pertinent part as follows: 


(a) The head of an agency, under the regulations prescribed under section 
4118(a) (8) of this title and from appropriations or other funds available to the 
agency, may— 

(1) pay all or a part of the pay (except overtime, holiday, or night differential 
pay) of an employee of the agency selected and assigned for training under this 
chapter, for the period of training * * *. 


Under the statute the authorization for the payment of all or 
any part of the pay of an employee selected for training in non- 
Government facilities is for determination by the head of each depart- 
ment in accordance with Civil Service Regulations and is not 
dependent on whether the payment of the employee’s travel is allowed 
incident to the training. The regulations issued by the Civil Service 
Commission authorizing overtime pay under certain conditions were 


promulgated subsequent to our decision 38 Comp. Gen. 363, dated 
November 17, 1958. 


The following portions of the letter of October 31, 1958, from the 
Chairman, United States Civil Service Commission, were quoted in 
our decision : 


We agree fully with what we understand to be the intent of the Congress that 
overtime pay * * * be prohibited (1) when an employee assigned to an educa- 
tional institution for full-time training attends some classes at night or on non- 
work days, and (2) when an employee working a full eight-hour day attends a 
work-related night course, which, while it would benefit his agency, also gives 
the employee a qualification of substantial value and transferability to other 
organizations. 

* * * Agencies have called to our attention such situations as the following 
where a prohibition against their paying overtime, holiday, or night differential 
would cause serious problems : 


* * * . * 
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(d) When training is given on overtime or nonwork days because payment 
of overtime compensation is cheaper than spreading the training over a longer 
calendar period by confining it to regular work hours. An example is training 
for which field employees are brought in to headquarters in travel status, and 
the premium payment for Saturday time would cost less than keeping the 
employees in travel status over the weekend to complete the training on Monday. 


Our decision also quotes the following excerpt from a letter of the 
Chairman, Committee on Post Office and Civil Service, House of 
Representatives, explaining the parenthetical limitation in section 10: 


* * * This limitation was directed primarily to have a braking effect on 
excessive salary claims which it was felt, in the absence of such limitation, 
might otherwise be allowed in general under authority of such clause. The need 
for the limitation was based on certain cases that had been reported to individual 
Members as arising out of the administration of prior existing broad training 
authorizations, It was sought by the limitation to prevent recurrence of such 
excessive claims and salary payments based thereon. 

One such case involved an employee of the Government department who had 
been assigned for training by a non-Government facility for a period of more 
than one week. The training curriculum included certain classes on Saturday— 
a non-work day in this employee’s regular tour of duty with the Government, 
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Having attended the Saturday classes, the employee claimed overtime pay for 
this day. It was the intent, through use of the parenthetical limitation in clause 
(1) of Section 10 of the Act, to prohibit such payments. 

Thereafter, the Commission issued an amendment to the training 
regulations which would permit an agency to pay overtime in certain 
cases. The provisions which you believe would permit overtime for the 
training here involved are set forth in Federa] Personnel Manual, 
subchapter 6-2b, which reads in pertinent part as follows: 

(2) Under certain conditions, employees are excepted from the prohibition of 
payment of overtime * * * and are eligible to receive overtime * * * in accord- 


ance with pay authorities applicable to their individual cases. The following are 
excepted from the prohibition on premium pay during training: 


. * * * . + * 

(c) An employee given training on overtime * * * because the costs of the 
training, premium pay included, are less than the costs of the same training 
confined to regular work hours. * * * Similarly, the department could schedule 
48 hours of training during a 5-day period and pay employees overtime for the 
extra hours if the Government’s out-of-pocket costs would be lower on this basis. 

Our opinion is that the exemptions in subchapter 6-2b(2), above, 
are confined to situations such as referred to in example (d) of the 
Commission’s letter of October 31, 1958, where a specific saving in 
travel costs results by scheduling training at night or on a nonworkday. 
Loss of productive time is not a factor under the exemptions. Rather, 
as stated in the Commission’s letter of October 31 overtime is not con- 
sidered to be payable when an employee works a full 8-hour day and 
attends a work-related night course which, while it would benefit his 
agency, also gives the employee a qualification of substantial value and 
transferability to other organizations. 

In view of the above and since the training consisted of sessions in a 
non-Government facility after the employees’ regular tours of duty, 
the prohibition in 5 U.S.C. 4109 against the payment of overtime 
during training applies to the present cases. 


[ A-3061 J 


Customs—Employees—Overtime Services—Travel Expenses 


The travel and subsistence expenses incurred by Bureau of Customs border 
clearance inspectors incident to a nonregular overtime unlading assignment at 
McGuire Air Force Base, New Jersey, and billed to the Department of the Air 
Force in accordance with the Bureau's regulations may be paid by the Depart- 
ment, the provisions of the regulations conforming to the authority in 19 U.S.C. 
1447 prescribing reimbursement to the Government by a party in interest for 
expenses incurred by inspectors on nonregular assignments at a place other than 
a port of entry. The fact that the travel and subsistence expenses may be incurred 
when —— are entitled to premium pay does not affect the propriety of the 
regulations. 
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To W. H. Thomas, Department of the Air Force, March 19, 1969: 


This is in reply to your request of January 13, 1969, reference 
G438BAF (Com’! Sves-4050), for a decision as to whether you may 
pay a voucher for $565.10, representing travel and subsistence items 
on billing documents from the Bureau of Customs for border clear- 
ance inspectors. The items were billed in connection with the overtime 
services of inspectors not regularly assigned to McGuire Air Force 
Base, New Jersey. Payment has not been made since it is believed the 
charges are improper in view of our decisions 3 Comp. Gen. 960 and 
43 id. 101. 

In 3 Comp. Gen. 960 and 43 id. 101, we held that the travel and 
subsistence expenses of customs employees incident to the unloading 
of a vessel or vehicle at night, on a Sunday or holiday are not 
chargeable to the master, owner or agent of the vessel or vehicle under 
section 451 of the Tariff Act of 1930, 1s amended, 19 U.S.C. 1451, 
relating to merchandise, baggage, or passengers (see 19 U.S.C. 1450), 
which requires reimbursement of the premium pay and expenses of 
customs employees during the times stated to be made in accordance 
with the provisions of 19 U.S.C. 267. Our decisions held only that the 
statutory provisions cited did not in and of themselves authorize 
reimbursement of the travel and subsistence expenses of customs 
employees incident to services performed during the times specified 
therein. 

Section 447 of the Tariff Act of 1930, as amended, 19 U.S.C. 1447, 
provides that Commissioner of Customs may permit entry of a vessel 
at a place other than a port of entry and that when such permission 
is granted, and the vessel laden with merchandise in bulk proceeds 
to a place designated by the Secretary of the Treasury for the purpose 
of unlading under the supervision of customs officers, the compensation 
and expenses of such officers shall be reimbursed to the Government 
by the party in interest. 

Bureau of Customs regulations, which appear in Title 19, Code of 
Federal Regulations, read in pertinent part as follows: 


$24.17 Other services of officers: reimbursable. 

(a) Amounts of compensation and expenses chargeable to parties-in-interest 
in connection with services rendered by customs officers or employees during 
regular hours of duty or on customs overtime assignments (19 U.S.C. 267, 1481), 
under one or more of the following circumstances shall be collected from such 

interest and deposited by collectors of customs as repayments to the 
appropriation from which paid. 
* +. * & # 


* 

(5) When 2 cones ee employee is assigned under autho of section 

44%, Tarift Act ot 1900 (30 USO Adi, to ae cory of vessel st & place 
than a port of entry or to supervise the unlading of cargo, the 
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interest shall be charged the full compensation and authorized travel and sub- 
sistence expenses of such officer or employee from the time he leaves his official 
station until he returns thereto. 


(c) The charge for any service enumerated in this section for which expenses 
are required to be reimbursed shall include actual transportation expenses of a 
customs employee within the port limits and any authorized travel expenses of 
a customs employee, including per diem, when the services are performed outside 
the port limits irrespective of whether the services are performed during a 
regular tour of duty or during a customs overtime assignment. No charge shall 
be made for transportation expenses when a customs employee is reporting to as 
a first daily assignment, or leaving from as a last daily assignment, a place within 
or outside the port limits where he is assigned to a regular tour of duty. * * * 


The Department of the Air Force believes the provisions in the 
above regulations relating to the reimbursement of travel and sub- 
sistence, as well as similar provisions in paragraph 10809, Air Force 
Manual 177-102, may be in conflict with our decisions since the same 
term “compensation and expenses” is used in 19 U.S.C. 267, 1447 
and 1451. It is to be noted, however, that 19 U.S.C. 1451 covers unlad- 
ing by special license on Sundays, holidays and at night and limits 
reimbursement by the party in interest in accordance with 19 U.S.C. 
267, which latter section covers only compensation of inspectors for 
Sundays, holidays and at night. However, no reference to 19 U.S.C. 
267 appears in 19 U.S.C. 1447. When permission is granted to unlade 
a vessel under the provisions of 19 U.S.C. 1447, travel and subsistence 
expenses are reimbursable by the party in interest. Therefore, the 
regulations cited above are proper inasmuch as they require reim- 
bursement of travel and subsistence expenses only when they are 
incurred incident to an inspection authorized under the provisions 
of 19 U.S.C. 1447 by employees who are not regularly assigned to 
the inspection site. The fact that the travel and subsistence may be 
incurred when the employees are entitled to premium pay does not 
affect the propriety of the regulations. 

In view of the above the voucher, which is returned herewith, may 
be paid if otherwise proper. 


[ B-160096 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 
ing Leading to a Commission—Reenlistment Prior to Approval of 
Training 


A member of the Coast Guard with a critical skill who when discharged upon the 
expiration of his enlistment reenlists before his application for training leading 
to a commission under the Aviation Cadet or Officer Candidate School programs 
is approved is entitled to the initial and subsequent installments of the variable 
reenlistment bonus prescribed in 37 U.S.C. 308(g), the member’s reenlistment 
obligating him prior to his selection for training to serve for the period of the 
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reenlistment contract, his right to the bonus which vested at the time of the 
bona fide reenlistment is not changed by his subsequent selection for training. 
However, if the member had been accepted for training prior to reenlistment, the 
fact that he had not received his orders to the training site would not operate 
to entitle him to the variable reenlistment bonus. 





Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 
ing Leading to a Commission—Reenlistment Prior to Approval of 
Training 


The fact that an enlisted member of the Coast Guard who is being considered 
for officer training receives an early discharge pursuant to 14 U.S.C. 370 does 
not defeat his right upon reenlistment to the variable reenlistment bonus pro- 
vided in 37 U.S.C. 308(g) as an inducement to first-term enlisted members 
possessing skills in critically short supply to reenlist so the skills will not be 
lost to the service, the member’s discharge having been without prejudice to 
“any right, privilege, or benefit” that he would have received—except pay and 
allowances for the unexpired portion of the reenlistment—or ‘to which he 
would thereafter become entitled” had he served his full term. The awareness 
of the member shortly after reenlistment of his acceptance for training would 
not preclude payment of the bonus. 





Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 
ing Leading to a Commission—Reenlistment for the Purpose of 
Training 


An enlisted member of the Coast Guard who is discharged and reenlists while 
training under the Officer Candidate School program is not entitled to the vari- 
able reenlistment bonus provided in 37 U.S.C. 308(g) incident to the reenlistment, 
the member having reenlisted not for the purpose of continuing to serve in his 
critical skill but to make him eligible to participate in the officer training program, 
which upon successful completion qualifies him for appointment as a commis- 
sioned officer in the Coast Guard. 





Gratuities—Reenlistment Bonus—Critical Military Skills—Train- 


ing Leading to a Commission—Reenlistment for the Purpose of 
Training 


A Coast Guard member possessing skills in critically short supply who reenlists 
for the purpose of participating in training leading to a commission under the 
Aviation Cadet or Officer Candidate School programs, if he did not complete the 
training and is returned to duty in his critical skill would not be entitled to 
receive the variable reenlistment bonus prescribed in 37 U.S.C. 308(g) to induce 
reenlistment and avoid the loss of critical skills to the service. Entitlement to 
the bonus vesting at the time of reenlistment, the member did not become entitled 
to the bonus incident to reenlistment for the purpose of participating in an officer 
training program and any subsequent change in duty assignment would not 
create entitlement to the variable reenlistment bonus. 









Gratuities—Reenlistment Bonus—Critical Military Skille—Train- 


ing Leading to a Commission—Reenlistment Prior to Approval of 
Training 


Entitlement to the variable reenlistment bonus provided in 37 U.S.C. 308(g) to 
induce members possessing skills in critically short supply to reenlist so the skills 
would not be lost to the service vesting at the time of reenlistment, members 
currently serving as officers in the Coast Guard who had reenlisted prior to 
selection for officer training and under circumstances entitling them to the bonus 
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may continue to be paid yearly installments of the bonus, the subsequent appoint- 
ment of a member as an officer not operating to curtail entitlement to further 
annual installments of the bonus. 


To the Secretary of Transportation, March 21, 1969: 


Further reference is made to letter dated January 10, 1969, from 
the Commandant, United States Coast Guard, requesting a decision 
whether our decision of February 8, 1968, 47 Comp. Gen. 414, would 
preclude the payment of the variable reenlistment bonus to enlisted 
members of the Coast Guard who enter the Coast Guard Aviation 
Cadet program or the Coast Guard Officer Candidate School. 

In the above decision we concluded that under 37 U.S.C. 308(g) 
and implementing regulations, as cited therein, no authority exists 
for the payment of a variable reenlistment bonus to enlisted members 
who have been selected for college training under the Navy Enlisted 
Scientific Education Program (NESEP) or other similar programs 
and who are reenlisted for the purpose of meeting obligated service 
requirements for such training. Included among the regulations cited 
was DOD Directive No. 1304.10, dated December 18, 1965, which pro- 
vided that members shall be used in the specialty for which the variable 
reenlistment bonus is awarded unless the Secretary of the Military 
Department waives such use restriction based on the needs of the 
service, and which we said reflected the intent of the Congress in 
authorizing the variable reenlistment bonus. 

In this connection, it was explained in the decision that the legislative 
history of section 308(g) shows that it was enacted to authorize the 
variable reenlistment bonus as an additional inducement to first-term 
enlisted members possessing skills in critically short supply to reealist 
so that such skills could continue to be utilized and not lost to the 
service. It was further explained that one of the considerations in 
authorizing this substantial bonus was the high cost to the Govern- 
ment of training a replacement for such a member who does not reen- 
list, an expense that would be avoided if the member reenlists to 
continue serving in the critical rating. 

The Commandant has advised that the Coast Guard has no NESEP 
or similar educational program but relies upon two programs in order 
to obtain qualified commissioned officers from the enlisted ranks, 
namely, the Coast Guard Aviation Cadet Program and the Officer 
Candidate School. He reports that members are selected for these pro- 
grams under the following procedure. In order for selections to be 
made, applications are received from enlisted members, recommenda- 
tions are made and boards held at various levels to determine their 
qualifications, and final selections are made by Coast Guard 
Headquarters. ; 
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If a member is not selected, he is so advised by letter from the Com- 
mandant. If he is found fully qualified, the only notification of selec- 
tion tendered him is in the form of orders directing him to proceed 
to the officer training site, Enlisted personnel entering the Aviation 
Cadet Program, which requires approximately 18 months of flight 
training, are required to have at least 2 years of obligated service 
remaining on current enlistment upon entering the program and it 
is reported that such members usually extend their enlistments to meet 
this requirement. Upon entering this program they are assigned the 
special enlisted grade of aviation cadet (AVCAD) and upon comple- 
tion they are commissioned ensigns in the Coast Guard Reserve. 

Enlisted personnel selected for or enrolled. in the Officer Candidate 
School, which requires 17 weeks of training, are not required to extend 
their enlistments in order to have obligated service to attend such 
training. Members who are E-5 or above retain their enlisted grade 
until commissioned as ensigns in the Coast Guard and those who are 
E-4 or below are advanced to officer candidate undergoing instruc- 
tion—2 (OCUI2) on entry and retain that grade until also commis- 
sioned as ensigns, or revert back to their permanent grade if they leave 
the program before being commissioned. 

Also, the Commandant has quoted the following excerpt from our 
decision of February 8, 1968, and supplied italic as indicated— 

* * * the legislative history shows that the only purpose in authorizing the 
bonus was as an inducement to first-term enlisted members possessing a critically 
needed military skill so that such skill would not be lost to the service and the 
training of a replacement required. In effect, the bonus is a form of additional 


compensation and, while payment of the bonus is not affected by subsequent duty 
changes, the enlistment must be for that purpose. * * * 


He has stated that in view of the above-quoted portion of our decision 
considerable doubt exists as to whether yearly installments of the vari- 
able reenlistment bonus may be properly authorized to members cur- 
rently serving as officers in the Coast Guard and whether payment of 
the variable reenlistment bonus is authorized in the following cases: 


a. A member holding a critical skill submits his application for a commission 
under the OCS or AVCAD program, Prior to receipt of orders to the training site, 
he is discharged and reenlisted by reason of “convenience of the Government” at 
his own request (3 months prior to the date of expiration of enlistment as con- 
tained in 14 USC 370). Is the member entitled to the initial and subsequent 
installments of variable reenlistment bonus? 

b. Would a. above require a different answer if the same conditions apply 
but the member is discharged and reenlisted by reason of “expiration of enlist- 
ment,” ie., his full enlistment has been completed? 

ec. Would a member, otherwise entitled, be authorized payment of variable 
reenlistment bonus if he is discharged and reenlisted while training under the 
Officer Candidate School Program? 

d@ If the answers to the questions above are in the negative, would the member 
be entitled to the variable reenlistment bonus should he not complete the training 
leading to commissioning and continue in the Coast Guard performing duty in 
the critical skill held upon reenlistment? 
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Authorization for the payment of the variable reenlistment bonus 
is contained in 87 U.S.C. 308(g) which provides in pertinent part as 
follows: 


g. Under regulations to be prescribed by the Secretary of Defense, or the 
Secretary of Transportation with respect to the Coast Guard when it is not 
operating as a service in the Navy, a member who is designated as having a 
critical military skill and who is entitled to a bonus computed under subsection 
(a) of this section upon his first enlistment may be paid an additional amount 
not more than four times the amount of that bonus. The additional amount shall 
be paid in equal yearly installments in each year of the reenlistment period. 
However, in meritorious cases the additional amount may be paid in fewer 
installments if the Secretary concerned determines it to be in the best interest 
of the members. 


Implementing regulations pertaining to the payment of the variable 
reenlistment bonus are contained in Commandant Instruction 
7220.13A, dated May 31, 1967. 

Authority for early discharge of enlisted members of the Coast 
Guard is contained in 14 U.S.C. 370, which provides as follows: 


Under regulations prescribed by the Secretary, any enlisted man may be dis- 
charged at any time within three months before the expiration of his term of 
enlistment or extended enlistment without prejudice to any right, privilege, or 
benefit that he would have received, except pay and allowances for the unexpired 
period not served, or to which he would thereafter become entitled, had he served 
his full term of enlistment or extended enlistment. 


As indicated in our decision of February 8, 1968, no authority exists 


for the payment of a variable reenlistment bonus to enlisted members 
who have been selected for college training under the Navy Enlisted 
Scientific Education Program or other similar programs and who are 
reenlisted for the purpose of meeting the obligated service require- 
ments for such training. That decision, however, does not preclude a 
member from receiving 4 variable reenlistment bonus in an otherwise 
proper case if he reenlists before he has been selected for such training 
and his reenlistment is in fact for the purpose of serving in the 
specialty for which the bonus is authorized. 

Therefore, if a member designated as holding a critical skill sub- 
mits his application for training leading to a commission under the 
Officer Candidate School or AVCAD program and is discharged upon 
expiration of enlistment and reenlisted prior to his selection for such 
training, it cannot be said that his reenlistment was solely for the 
purpose of meeting the obligated service requirement or for training 
under the particular program. Upon reenlistment he is obligated to 
serve for the period of his reenlistment contract and, of course, at 
that time there is no assurance that he will be found qualified and 
selected for training under the program of his choice. Under such 
circumstances, his right to the variable reenlistment bonus vests at 
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the time of his bona fide reenlistment and his subsequent selection for 
such officer training would not change his entitlement. 

If the member has been administratively accepted or selected for 
such officer training at the time of his reenlistment, however, the fact 
that he had not received orders to the training site would not operate 
to entitle him to a variable reenlistment bonus. In these circumstances 
it would be known by the administrative office that the reenlistment 
was not for the purpose of continued service in the member’s critical 
skill. 

The fact that a member receives an early discharge pursuant to 
14 U.S.C. 370 would not defeat his right to the variable reenlistment 
bonus if he is otherwise entitled thereto. Under that law and the regu- 
lations issued pursuant thereto such a discharge is without prejudice 
to “any right, privilege, or benefit” that he would have received (except 
pay and allowances for the unexpired portion of the enlistment) or 
“to which he would thereafter become entitled” had he served his full 
term of enlistment. See 3 Comp. Gen. 330. Also, the fact that such 
member may be aware that shortly after his reenlistment he may be 
accepted for training for a commission would not preclude payment 
of the bonus. See 35 Comp. Gen. 664; and compare 25 Comp. Gen. 
700 and B-150235, dated January 31, 1963. The Commandant’s ques- 
tions “a” and “b” are answered accordingly. 

A member who is discharged while training under the Officer Candi- 
date School program would not reenlist for the purpose of continuing 
to serve in his critical skill, but to continue his enlisted status as re- 
quired for participation in that program. Upon his successful com- 
pletion of the training course he would be appointed a commissioned 
officer in the Coast Guard. Therefore, since the member’s reenlistment 
would not be for the purpose of continuing to serve in his critical skill, 
he would not be entitled to a variable reenlistment bonus incident to 
his reenlistment. The Commandant’s question “c” is answered in the 
negative. 

Question “d” concerns a member who was not entitled to a variable 
reenlistment bonus at the time of reenlistment since at that time he 
had been selected for or was undergoing training leading to appoint- 
ment as a commissioned officer. The question asked is whether the 
member would be entitled to the bonus should he not complete the 
officer training and continue in the Coast Guard performing duty in 
the critical skill held upon reenlistment. 

A similar question was considered in our decision of March 4, 1969, 
B-160096, concerning a member of the Marine Corps who reenlisted 
for 6 years to meet the obligated service requirement for participation 
in the Navy Enlisted Scientific Education Program (NESEP). He 


369-587 O - 70 - 42 
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was enrolled in the University of Colorado under NESEP but was 
subsequently disenrolled for unsatisfactory academic performance and 
was transferred to a Marine Corps installation for further service in 
the critical occupational specialty which he held at the time of 
reenlistment. 

As pointed out in that decision, the variable reenlistment bonus 
vests, if at all, at the time of reenlistment (45 Comp. Gen. 379) and 
a subsequent change in the member’s duty assignment does not operate 
to divest him of the bonus to which he was entitled incident to his 
reenlistment. Since the member reenlisted for the purpose of partici- 
pating in the Navy officer training program he was not entitled to a 
variable reenlistment bonus incident to his reenlistment. Hence, we 
necessarily concluded that his subsequent disenrollment and return to 
duty in his critical skill did not entitle him to variable reenlistment 
bonus payments. Question “d” is answered in the negative. 

With respect to the doubt expressed as to whether members currently 
serving as Officers in the Coast Guard are entitled to yearly install- 
ments of variable reenlistment bonus, it may be stated that if the 
member reenlisted prior to selection for officer training under circum- 
stances entitling him to a variable reenlistment bonus his subsequent 
appointment as an officer would not operate to curtail his entitlement 


to further annual installments of the bonus, his right having vested 
at the time of reenlistment. See 45 Comp. Gen. 379 and 46 Comp. Gen. 
822. 
It is believed that entitlement of the officers concerned can be de- 
termined by applying the rules set forth above but if doubt still exists 
in any case the matter may be submitted here for our decision. 


[ B-166056 J 
Leaves of Absence—Court—Jury Duty—Temporary Employees 


An employee who had served on jury duty both under his current 4-year term 
appointment made pursuant to section 316.301 of the Civil Service Commission 
regulations and under a prior 1-year temporary limited appointment authorized 
as prescribed by section 316.401 of the regulations may be granted court leave 
for the jury duty performed under both appointments, 5 U.S.C. 6322 authorizing 
that the compensation of “any employee of the United States or the District 
of Columbia” shall not be diminished by reason of jury service in any State court 
or court of the United States, the restriction on the granting of a leave of ab- 
sence with pay to temporary employees for the purpose of serving on jury duty 
is not required. 38 Comp. Gen. 307; 20 id. 188; id. 145; and B-127804, dated 
May 11, 1956, modified. 
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To Wayne D. Sexton, Defense Supply Agency, March 21, 1969: 


We refer to your letter of January 27, 1969, with enclosures, refer- 
ence DDTC-R, requesting our decision whether an employee of the 
Defense Depot Tracy is entitled to be granted court leave for the pur- 
pose of performing jury duty under 5 U.S.C. 6322. 

The employee in question is serving under a 4-year term appoint- 
ment, effective April 7, 1968, which expires not later than April 6, 1972. 
Term appointments are authorized under section 316.301 of the Civil 
Service Commission’s regulations, as follows: 

The Commission may authorize an agency to make a term appointment for a 
period of more than 1 year on request of the agency and after determination by 
the Commission that the needs of the service so require and that the employment 
need is for a limited period of 4 years or less. 

We note, however, that prior to his conversion to the 4-year term 
appointment the employee was serving under a 1-year appointment 
(temporary limited) and that certain of the days for which court 
leave is requested were during the period of the 1-year appointment. 
Temporary limited appointments are authorized for a definite period 
of 1 year or less under section 316.401 of the Commission’s regulations. 

Section 1 of the act of June 29, 1940, 54 Stat. 689 (now 5 U.S.C. 
6322) provides: 

* * * That the compensation of any employee of the United States or of the 
District of Columbia who may be called upon for jury service in any State 
court or court of the United States shall not be diminished during the term 
of such jury service by reason of such absence, except as provided in section 8, 


nor shall such period of service be deducted from the time allowed for any 
leave of absence authorized by law. 


In decision of September 7, 1940, 20 Comp. Gen. 133, our Office 
ruled that temporary employees are not entitled to leave of absence 
with pay for jury duty under the above-quoted act. With the excep- 
tion of temporary indefinite employees (see 27 Comp. Gen. 300) that 
rule has been followed in subsequent decisions. See 38 Comp. Gen. 
307. However, since the statute, by its terms, applies to “any employee 
of the United States or of the District of Columbia” it appears that 
our original construction of the act was unnecessarily restrictive. Upon 
further consideration of the statutory language as well as the legisla- 
tive purpose of the act, we now hold that temporary employees are 
entitled to court leave for jury duty under 5 U.S.C. 6322. Therefore, if 
otherwise proper, court leave may be granted to the employee here 
involved for the days on which he performed jury duty. 

To the extent that our prior decisions are inconsistent with the viewa 
expressed herein, such decisions are hereby modified. 
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Public Health Service—Commissioned Personnel—Retired Pay— 
Inactive Service Credit 


The counting of inactive service in determining the retired pay percentage 
multiple for Public Health Service commissioned officers is not authorized prior 
to June 1958 by virtue of the enactment of 10 U.S.O. 1405, which in prohibiting 
credit for inactive service performed after May 1958 in computing the retired pay 
percentage multiple of Army, Navy, Marine Corps, Air Force, Coast Guard, and 
Coast and Geodetic Survey officers, saved to those members only the inactive 
years of service accumulated before June 1958. The Public Health Service Act 
authorizing credit only for active service in the computation of the retired pay of 
commissioned officers of the Service, 10 U.S.C. 1405, has no application to them, 
and to credit the officers with inactive service performed prior to June 1, 1958, 
therefore would require additional legislation. 


To the Secretary of Health, Education, and Welfare, March 21, 
1969: 


Reference is made to your letter of February 10, 1969, requesting 
decision as to the service which may be credited to commissioned officers 
of the Public Health Service in the computation of their retired pay. 

You say that section 211 of the Public Health Service Act, as 
amended, 42 U.S.C. 212, provides several formulae for computing 
retired pay of Public Health Service officers under varying circum- 


stances; that subsection (a) (4) of section 220 [221] of that act, as 
amended, 42 U.S.C. 213a(a) (4), assimilates commissioned officers of 
the Public Health Service to commissioned officers of the Army for 
the purposes of the benefits provided under chapter 71 of Title 10, 
U.S. Code, Computation of Retired Pay; and that section 1405, in- 
cluded in chapter 71, “establishes a formula for computation of retired 
pay” which includes the use of years of service (including inactive 
service) for basic pay purposes to the credit of an officer on May 31, 
1958. It is stated that the use of such inactive service is not included in 
the years of service authorized to be credited for computing retired 
pay under section 211 of the Public Health Service Act and that, for 
reasons not clearly ascertainable, section 211 of the Public Health 
Service Act has been used exclusively to compute the retired pay of 
commissioned officers of the Public Health Service. 

You further state that an aggrieved officer requested review by his 
Congressman of his eligibility to use his basic pay credits (inactive 
service) in the multiplier factor in computing his retired pay which 
resulted in bills being introduced in prior Congresses to authorize 
credit of such inactive service in the computation of the retired pay of 
Public Health Service officers. 

Your letter indicates that, prior to the reintroduction of such pro- 


posed legislation in the 91st Congress, Congressman Henry P. 
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Smith IIT requested the American Law Division, Legislative Refer- 
ence Service, Library of Congress, to review the need for such legisla- 
tion; that the American Law Division concluded that section 1405 of 
Title 10 is applicable to Public Health Service officers; that new legis- 
lation is therefore unnecessary; and that the General Counsel of the 
Department of Health, Education, and Welfare also has reached the 
same conclusion. The bill introduced in the 90th Congress, H.R. 912, 
was designed to allow full time for inactive service performed prior 
to June 1958 in determining the multiplier factor in computing retired 
pay. 

Section 211(a) (4) of the Public Health Service Act, as amended, 
provides that the retired pay of commissioned officers of the Public 
Health Service should be computed on the basis of 214 percent of the 
basic pay of the officer’s grade multiplied by his years of active service 
plus, in the case of medical and dental officers, certain constructive 
service. Section 221 (a) (4) of that act, as added by section 4 of the act 
of August 10, 1956, ch. 1041, 70A Stat. 619, provides that commissioned 
officers of the Service are entitled to all the rights and benefits now or 
hereafter provided for commissioned officers of the Army under chap- 
ter 71 of Title 10, U.S. Code, Computation of Retired Pay, except 
formula 3 of section 1401. When that act was enacted chapter 71 of 
Title 10, U.S. Code, did not contain a section 1405. 

Section 1405 of Title 10, U.S. Code, was made a part of chapter 71 
by the act of May 20, 1958, and insofar as that section relates to com- 
missioned officers of the Army its effect is to authorize the inclusion in 
the multiplier factor, in computing the retired pay of such officers, of 
their years of inactive service prior to June 1, 1958, under formula 4 
of section 1401, section 3888 (1), section 3927 (b) (1), and formula B of 
section 3991. Those sections refer to computation of retired pay of (1) 
warrant officers (formula 4 of section 1401) ; (2) certain officers of the 
Army mandatorily retired for age (section 3888(1)); (3) certain 
officers involuntarily retired because not recommended for promotion, 
excessive number in grade, etc. (section 3927(b)(1)); and (4) com- 
missioned officers of the Army voluntarily retired for more than 20 
years of service (formula B of section 3991). 

It should be noted that formula 4 of section 1401, the only section 
mentioned in section 1405 that is a part of chapter 71, does not apply 
to commissioned officers of the Army (the specified sections of Title 
10, U.S. Code, to which that formula applies relate to warrant officers) 
and hence that formula does not appear to be for consideration here. 

Prior to the enactment of the Pay Readjustment Act of 1942, ap- 
proved June 16, 1942, ch. 413, 56 Stat. 359, Regular commissioned 
officers of the uniformed services appointed on and after June 1, 1922, 
generally could count only active commissioned service in computing 
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their active duty pay. See section 1 of the uniformed services pay act 
of June 10, 1922, ch. 212, 42 Stat. 627, 37 U.S.C. 4 (1940 ed.). Thus, 
commissioned officers could not even count active service as enlisted 
men for longevity pay purposes. 5 Comp. Gen. 1035. 

As long as those provisions remained in effect, retirement statutes 
that provided that the percentage multiple in the computation of the 
retired pay of commissioned officers should be based on the number of 
years of service to which they were entitled to credit in the computa- 
tion of their pay on the active list precluded the counting of inactive 
commissioned service or even active enlisted service in determining 
their retired pay percentage multiple. See, for example, section 5 of 
the act of July 31, 1935, ch. 422, 49 Stat. 507, as amended, 10 U.S.C. 
9716 (1940 ed.) ; and section 12 of the act of June 23, 1938, ch, 598, 52 
Stat, 949, 34 U.S.C. 404(b) (1940ed.). 

During World War II certain changes were made relating to the 
computation of active duty pay and, possibly without there being 
a general awareness of the full effect thereof, such changes concerning 
active duty pay indirectly permitted much more service to be used in 
the computation of retired pay. However, in the act of February 21, 
1946, ch. 34, 60 Stat. 26, and the act of June 29, 1948, ch. 708, 62 Stat. 
1081, 10 U.S.C. 6394, amending prior laws, the formula for computing 
the retired pay multiplier factor on the basis of service creditable for 
longevity pay purposes was retained with respect to officers of the 
Army, Navy, Marine Corps, Air Force and Coast Guard. 

Under the Department of Defense proposals made pursuant to the 
recommendations of the Defense Advisory Committee on Professional 
and Technical Compensation (Cordiner Committee) , the compensation 
system of the uniformed services would have practically eliminated 
the longevity (length of service) concept in military compensation and 
replaced it with a pay system based on years of service in grade, rather 
than cumulative years of service (longevity concept). 

In a bill introduced in the Senate, S, 2014, 85th Congress, 1st session, 
to carry into effect those recommendations, section 202 of the Career 
Compensation Act, 37 U.S.C. 205, which set forth the service credit- 
able for longevity pay purposes, would have been eliminated, making 
it necessary to provide elsewhere in the statutory law the service cred- 
itable for computing retired pay. Section 5(3) of that bill would have 
added a new section to Title 10, U.S. Code, section 1405, to list the 
service creditable in determining years of service for the computation 
of retired pay. In order to allow the computation of retired pay to con- 
tinue to include service then creditable for that purpose without 
change, the new section 1405 would have restated the substance of the 
rules then contained in section 202 of the Career Compensation Act of 
1949 for basic (longevity) pay purposes. 
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Section 12(a) (4) of that bill would have added a new subsection 
(h) to section 211 of the Public Health Service Act to permit certain 
retired Public Health Service officers to compute their retired pay on 
the basis of “years of service computed under section 1405 of Title 10, 
United States Code.” 

In view of the conclusion of the Senate Armed Services Committee 
that those commissioned officers of the armed services who had served 
at least 20 years on active duty and thereafter remained in or were 
appointed in the Reserve prior to being transferred to a retired list 
with pay under then existing law should not be eligible, when their 
active and inactive Reserve service totaled 30 years, to receive the 
same retired pay as officers who had served on active duty for 30 years, 
that Committee adopted an amendment to section 11, referred to as 


“SECTION AFFECTING RETIRED PAY MULTIPLIER,” of 
H.R. 11470, which became the 1958 military pay act, “which will pre- 


vent the inclusion of nonactive duty Reserve service in the computa- 
tion of the retired pay on the basis of a full active duty year.” S. Rept. 


No. 1472, 85th Cong., 2d sess, 14. 
The Committee explained its amendment relating to eliminating 


credit for inactive service in the multiplier factor as follows: 


Subsection (a) : Clause (1) amends chapter 71 of title 10, United States Code, 
by adding a new section 1405 at the end thereof. The new section provides that, 
for the purposes of those enumerated sections of title 10 relating to retirement 
from an armed force, the years of service to be used as a multiplier in computing 
retired pay, but not eligibility for retirement, will be as follows: 

(1) All active service performed in the Armed Forces by the member 
concerned. 

(2) The years of service credited to him under section 202(a) (7) of the 
Career Compensation Act of 1949 for his professional education, if he is a 
medical or dental officer. 

(3) The years of service, not included in clause (1) or (2), with which 
he was entitled to be credited, on the day before the effective date of this 
section, in computing his retired pay. 


* * a * * * * 


The effect of this rule is to eliminate, with one exception, the future accumu- 
lation of years of nonactive service for use as a multiplier in the computation of 
retired pay. However, such years accumulated before the effective date of this 
act will continue to be credited. * * * [Italic supplied.] 


See page 25 of that Senate Report. The Senate amendment is fur- 
ther explained in the Conference Report (H. Rept. No. 1701, 85th 
Cong., 2d sess. 16) as follows: 


8. Another provision of the Senate amendment contained a provision which 
will prevent the inclusion of nonactive duty Reserve service in the computation 
of the retired pay on the basis of a full active duty year, and will provide that 
such service will be computed on the basis of the point computation system appli- 
cable to Reserve officers retired under the reserve retirement law at age 60. This 
section would affect those officers who had served at least 20 years on active duty 
and thereafter remain or are appointed in the Reserve prior to being tran 
to a retired list with pay. As a result of the Senate amendment all future inactive 
reserve time will be computed on the same basis for retired pay purposes. 
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While the Congress in enacting the 1958 military pay bill did not 
eliminate the longevity concept of military pay and therefore did not 
delete section 202 governing service creditable for basic (longevity) 
pay purposes from the Career Compensation Act, it made conforming 
changes in the retirement laws with respect to service creditable for 
computing retired pay and added section 1405 to chapter 71 of Title 
10, U.S. Code, to eliminate the crediting of full time for inactive 
service performed thereafter in determining the percentage multiple 
in retired pay formulae. 

It may be noted that section 3 of S. 3082, a companion bill to S. 3081 
(similar to H.R. 11470), which was designed to accomplish what sec- 
tion 11 of the 1958 military pay act did accomplish, would have 
amended the law authorizing the crediting of inactive service in the 
retired pay percentage multiple of commissioned officers of the Coast 
and Geodetic Survey (who, like Public Health Service officers, had 
been made eligible for the benefits of chapter 71 of Title 10, U.S. Code, 
by section 3 of the act of August 10, 1956, 70A Stat. 619) by striking 
out the words “for which entitled to credit in the computation of his 
pay while on active duty” in 33 U.S.C. 8530 (1952 ed.) and inserting 
there the words, “that may be credited to him under section 1405 of 
title 10, United States Code.” 

In commenting on that section of the proposed bill, the Department 
of the Air Force as spokesman for the Department of Defense recom- 
mended that section 3 be clarified : 

It further appears that there may be some doubt that section 8 of the bill 
would make the new formula applicable to the Coast and Geodetic Survey. 
Therefore, it is suggested that there should be inserted on line 23 of page 4, 


after the word “Code,” the phrase “as if his service were service as a member 
of the Armed Forces.” [Italic supplied.] 


See letter of April 4, 1958, to the Chairman of the Senate Committee 
on Armed Services, S. Rept. No. 1472, 85th Cong., 2d sess. 32, 33. That 
language was included in section 11(c) of the 1958 military pay law 
as recommended by the Department of the Air Force. No similar pro- 
vision was made with respect to the Public Health Service, for which 
there then existed no authority to count inactive service in the retired 
pay percentage multiple. 

Section 221(a) of the Public Health Service Act was enacted by 
section 4 of the act of August 10, 1956, ch. 1041, 70A Stat. 619, which 
codified Titles 10 and 34 of the United States Code as Title 10 thereof. 
It is clear that at that time commissioned officers of the Public Health 
Service were not authorized to count inactive service in their retired 
pay percentage multiple. 

Section 1405 was not a part of Title 10, U.S, Code, as codified by the 
1956 act, but was added by section 11 of the 1958 military pay act, 
the express purpose of which was to prohibit full credit for inactive 
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service performed after May 1958 in computing the retired pay per- 
centage multiple of Army, Navy, Marine Corps, Air Force, Coast 
Guard, and Coast and Geodetic Survey officers. In 1956 when section 
221 of the Public Health Service Act was enacted, chapter 71 of Title 
10 had nothing to do with counting inactive time in the retired pay 
percentage multiple of Army officers retired with over 20 years of 
active service. Army officers could count such inactive time not by 
virtue of 10 U.S.C. 1405 but by virtue of 10 U.S.C. 3911 and 3991 and 
their source statutes, the act of July 31, 1935, as amended by section 
202 of the act of June 29, 1948, 62 Stat. 1084. 

In 1956 Public Health Service officers did not have a similar right 
and could count only active service in their retired pay percentage 
toultiple under section 211 of the Public Health Service Act. While 
section 4 of the 1956 act mentions rights “now or hereafter provided 
for Army officers,” section 1405 of chapter 71 as added in 1958 by sec- 
tion 11 of the 1958 military pay act did not add to, but actually re- 
stricted, the right of Armiy officers to count inactive service performed 
after May 1958 for retired pay percentage multiple purposes. 

Thus, section 1405 did not confer upon Army officers the right to full 
credit for inactive service prior to June,1958 in their retired pay per- 
centage multiple, but restricted the right to such credit to service 
performed prior to June 1958, that is, to such service as was creditable 
for that purpose on May 31, 1958. We find nothing in the law which 
thus reduced the rights of other retired officers, which might be viewed 
as increasing the rights of retired officers of the Public Health Service. 

In view of the foregoing considerations, the fact that the retired 
pay proposal in S. 2014 to authorize the Public Health Service officers 
to count inactive service in their retired pay percentage multiple was 
not enacted in the 1958 military pay law, and the fact that the purpose 
of section 11 of that law adding section 1405 to Title 10, U.S. Code, was 
to limit the authorization for other officers of the uniformed services 
to count inactive service in their retired pay percentage multiple to 
such service performed prior to June 1958, it is our opinion that Public 
Health Service officers are not authorized to count inactive service 
prior to June 1958 in their retired pay percentage multiple by virtue 
of the provisions of 10 U.S.C. 1405. 

In this connection, it is noted that the above-mentioned Conference 
Report states that since the 1958 amendment is prospective in scope, 
it would “not affect the service presently creditable under existing 
law.” 

Since, in our view, Public Health Service officers are not authorized 
to count any of their inactive service in determining their retired pay 
percentage multiple under existing law, we believe that additional 
jegislation would be necessary if credit for such service prior to 
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June 1, 1958, is to be authorized for them. Legislation such as that 
proposed in S. 912, 90th Congress, would seem to be appropriate for 
that purpose if the Congress should decide that Public Health Service 
officers should receive that benefit. 


[{ B-147781 J 
Property—Public—Damage, Loss, Ete.—Shortages—Evidence 


The deductiun made from amounts owing an ocean carrier to reimburse the 
Government for an unexplained shortage in a 1950 Army shipment of rice under 
a Government bill of lading from Stockton, California to Kobe, Japan, may not 
be refunded to the carrier on the basis the loading records were only a “shipper’s 
count and weight” and were inaccurate, where the bill of lading, the Army mani- 
fest, and the ship’s log are in agreement as to the number and weight of the bags 
of rice loaded and the record is not impeached by the daily loading hatch reports 
nor by the unloading tally slips. The presumption of correctness in the record 
of the number of bags loaded supporting the setoff by the Army almost 16 years 
ago to recover the value of lost United States property, the action to recover the 
loss will not be disturbed. 


Evidence—Preponderance v. Substantial 


Because proceedings by the United States General Accounting Office are not 
comparable to judicial proceedings, the Office does not settle claims and make 
determinations subject to a “preponderance of the evidence,” except as that term 
may be equated with clear and convincing evidence. Therefore, in the absence 
of plain and convincing proof beyond reasonable controversy that the records 
prepared by the Army at a port of origin in the United States of a shipment of 
rice to an overseas destination was in error, the prima facie case in favor of 
the Government has not been overcome and the ocean carrier is liable for the 
shortage oZ rice at the destination of the shipment. 


To the States Marine Lines, Inc., March 24, 1969: 


On November 29, 1967, Mr. Milton C. Grace, your attorney, requested 
reconsideration of our decision of September 21, 1967, B-147781, which 
declined to review on its merits, pursuant to your request of July 10, 
1967, the settlement certificate dated April 26, 1962. 

The certificate in question disallowed a claim filed with the Depart- 
ment of the Army on January 25, 1961, which was forwarded to the 
General Accounting Office for settlement on February 15, 1961. The 
claim was for $21,830.40 collected by the Department of the Army on 
October 5, 1953, from amounts otherwise due the States Marine Lines, 
Inc., because of a loss of 4,195 sacks of rice shipped under Government 
bill of lading No. WV-9698659. The rice was loaded aboard the SS. 
WESTPORT, which sailed from Stockton, California, on January 15, 
1950. The basis for the claim is that the bill of lading, the bridge 
log book and the Army manifest show that 45,696 bags of rice were 
loaded aboard at the Port of Stockton, and 41,501 bags were off-loaded 


at Kobe, Japan. 
Subsequent to the Army's deduction on October 5, 1953, a complete 
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investigation and survey was made of all available records pertaining 
to the loading and discharge of this cargo of rice. On August 12, 1955, 
the Army advised States Marine Lines in detail of the information 
on which reliance was placed in concluding the vessel was liable for 
the unexplained shortage of 4,195 bags of rice; it was emphasized that 
the records available at Stockton established that the amount of rice 
which the vessel acknowledged as having been loaded was actually 
put aboard. 

No further action was taken in this matter until January 25, 1961, 
when States Marine Lines, through Mr. Grace, presented its claim 
for $21,830.40. Mr. Grace supported the claim with two propositions: 
(1) that no setoff should have been made against unrelated accounts 
of the States Marine Lines, and (2) that the loading records of Stock- 
ton were not reliable and did not accurately reflect that 45,696 bags 
of rice were loaded. 

The settlement certificate of April 26, 1962, answers both proposi- 
tions and, with regard to the loading records at Stockton, indicates 
that the Army manifest, the bill of lading and the hatch clerk reports 
show that 45,696 bags of rice, weighing 2,055.3 long tons were loaded ; 
the vessel’s log and the hatch clerk reports again verified that 2,056 
long tons were loaded aboard the vessel. The disallowance in the settle- 
ment certificate is thus premised on the fact that the vessel has not 
rebutted the origin loading records which establish that 45,696 bags 
of rice were loaded. 

Five years later, on July 10, 1967, Mr. Grace requested review of 
the settlement certificate. The presentation made in support of this 
request for review was an extended discussion of the facts and argu- 
ment submitted in January 1961. As noted, the request for review was 
denied in our decision of September 21, 1967. On November 29, 1967, 
Mr. Grace requested reconsideration of that decision and again asked 
that review of the settlement certificate be undertaken. 

Mr. Grace had several conferences with representatives of our Office 
in April, May, June, July, and October 1968, and in February 1969. 
He filed additional briefs to support his position. We are still of the 
opinion that the evidence in the case does not justify favorable consid- 
eration of your company’s claim for refund of the money recovered 
by the Army in adjustment of the loss. 

As before stated, the bill of lading, signed for the Master on Janu- 
ary 16, 1950, recites that 45,696 bags of rice weighing 4,603,873 pounds 
(2,055.3 long tons) were delivered to the vessel. The Army ocean mani- 
fest shows that the same number of bags and weight were loaded by 
the Jones Stevedoring Company. The vessel’s Bridge Log Book recites 
the loading activities in detail, showing also the weight in tons loaded 
(1) 865 long tons during the day on January 14, (2) 1,172 long tons 
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during the night of January 14-15 and (3) 519 long tons to noon on 
January 15, the vessel getting under way at 1:00 p.m. on that day. 

Thus, the bill of lading, the Army manifest and the ship’s log are in 
agreement as to number and weight of the bags of rice loaded. Mr. 
Grace advances the argument, as in a memorandum of April 17, 1968, 
that these weights are not accurate; that the vessel did not tally the 
cargo into the holds; and that no hatch tally was made, and that the 
count to the vessel was made from “piles” of bags on the wharf, said 
to consist of 1,000 bags each. In short, it is contended that the number 
of bags reported as loaded to the vessel is only a “shipper’s count,” and 
that the vessel did not make its own tally or count of the bags of rice 
loaded at Stockton. It is contended further that the entries in the log 
regarding the weight of the cargo are not competent evidence. It is 
noted, however, that in The Georgian, 76 F. 2d 550 (5 Cir. 1935), it 
was stated at page 551: 

A vessel’s logbook is perhaps the most important document among her papers, 
and the owner is bound by entries made therein by the ship’s officers. 

Furthermore, assuming that the count of the number of bags and 
weight recited on the bill of lading and confirmed by the Master by 
virtue of his signature on the bill of lading, is the “shipper’s count and 
weight,” the presumption of correctness nevertheless arises, and the 


burden is on the vessel to bring itself within the bill of lading excep- 
tions or otherwise prove that it did not receive the count and weight 
stated on the bill of lading—in this case coinciding with the figures 
entered in the ship’s log. In Spanish-American Skin Compamy v. The 
M.S. Ferngulf, 143 F. Supp. 345 (1956), affirmed 242 F. 2d 551 (1957), 
the court stated, at page 350: 


A bill of lading may be a receipt for goods plus a contract for the carriage 
of goods and also a negotiable document of title. Knauth, Ocean Bills of Lad- 
ing (1958) pp. 184, 384. One of the purposes of the Carriage of Goods by Sea Act 
is to provide a prima facie description of the goods not merely as between the 
shipper and the carrier, but also for the benefit of any third party relying upon 
the bill of lading. Thus, if the carrier puts descriptive data in the bill of lading 
as to the weight of the shipment, he may not disavow liability therefor by stat- 
ing that it is the shipper’s weight. If there is any doubt in the mind of the 
ae as to the weight being accurate, he need not put the weight in the bill of 
ading. 

The argument in this instance is that the clerk’s daily hatch reports 
at origin, which, when totaled, show 45,696 bags, weighing 2,056 tons, 
may not be relied upon as supporting the bill of lading and ship’s log 
weight and count. Mr. Grace states that these reports are not in fact 
hatch tallies, and that they are not based upon hatch tallies. 

We understand that the hatch reports in the record are not the in- 
dividual stroke tally reports similar to those submitted to show the 
number of bags unloaded at Kobe. However, to say that these reports 


are not based on hatch tallies is to overlook the fact that they account 
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for all of the time that the stevedores were working the vessel. For 
example, the daily hatch report on hatch No. 5 for January 14, 1950, 
from 8:00 a.m. to 6:00 p.m. shows that from 8:00 a.m. to 10:00 a.m. 
the gang (14 men) was rigging gear, laying dunnage and lining the 
hold. From 10:00 to 12 noon, rice was being loaded ; from noon to 1:00 
p.m. time was taken for lunch; from 1:00 p.m. to 6:00 p.m, rice was 
being loaded. The summary shows that for the 9 hours on board, 
7 hours were spent loading 4,599 pieces (bags), 207 weight tons and 
253 measurement tons. 

The hatch reports for the night of the 14th and for the early hours 
of the 15th account for all the time the stevedores were working cargo 
until the lower hold was covered at 9:30 a.m. on the 15th, and 1,152 
pieces (bags) were loaded in the upper tween-deck. The hatch was 
covered and secured at 12 noon, the vessel getting under way at 1:00 
p.m. 

These activities can be verified by entries in the log book. For ex- 
ample, the log book entries on January 14 show the following: 
8 :00 a.m., two gangs on board begin loading the No. 1 and No. 5 holds; 
12 noon, knock off for lunch; 1:00 p.m., resume loading No. 5 hold and 
start loading No. 2 hold. On January 15 the log book shows: No. 5 
lower hold completed loading at 9:15 and began loading No. 5, tween- 
deck ; ceased loading No. 5 at 11:30 a.m.; all loading completed and sea 
watches set at 12 noon. 

Thus, it is clear that these daily hatch reports were summaries of. 
activities taken on deck and the number of pieces mentioned on each of 
these reports is a summary of tallies of slings as the rice came over 
the side. On January 4, 1954, States Marine Lines, by letter to the Army 
Finance Office, indicated that the San Francisco Port of Embarkation 
advised to the effect that the tally was by sling load. This information 
was given to States Marine Lines by the San Francisco Port of Em- 
barkation on July 18, 1952. The fact that a sling tally was made when 
the rice was loaded negates any agreement which contemplated a count 
derived from the number of piles of rice on the wharf and an agreed 
number of bags in each pile. 

We therefore believe that the correctness of the daily hatch reports 
and the supercargo summaries of the number of bags and weight as 
shown in the bill of lading and the log book have not been impeached 
on this record. Incidentally, we note that on July 3, 1952, States Marine 
Lines reported that the only loading records it saw were the three 
supercargo reports. Your company apparently did not receive copies 
of the 15 daily hatch reports in the present record. 

After sailing from Stockton, the vessel stopped at Oakland, Cali- 
fornia, Astoria, Oregon, and Seattle, Washington. Its first port of un- 
loading in Japan was Yokohama. The vessel arrived at Kobe on 
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Sunday, February 19, 1950, at 10:45 p.m. Stevedores commenced 
discharging all holds at 8 :30 a.m. on the 20th. 

The manner and record of unloading this rice at Kobe, where the 
shortage of 4,195 bags of rice was discovered, are said to establish the 
probability that the missing rice was not loaded aboard the vessel at 
Stockton. As support for this contention reference is made to statements 
from the stevedoring companies that no rice was unloaded at 
Yokohama and that the lower holds were not even opened at 
Yokohama. 

It is stated further that the rice was tallied by the Army and the 
vessel when off-loaded into barges, and again tallied on shore. The 
tally sheets of Senko Freight Clerk & Co., agents of the vessel, have 
been furnished by Mr. Grace and they do show a total of 41,501 bags of 
rice as being tallied into the barges. No stroke tally sheets prepared 
by the Nippon Tally Company, said to be acting tor the Army, have 
been furnished. A summary Report of Rechecked on Shore (Final) by 
the Japan Cargo-Tally Corporation allegedly the tally clerk for the 
consignee, shows 41,501 bags as having been unloaded from barges. 
Again, no stroke tally was furnished in this case. It is maintained 
that these papers help establish that there were only 41,501 bags of 
rice on board, notwithstanding the clear showing that 45,696 bags of 
rice were loaded aboard at Stockton. 

While the evidence concerning the off-loading at Kobe may be 
taken as showing the quantity of rice accounted for at that time, we do 
not believe such evidence rebuts the clear loading record. This is for the 
reason that (1) the tally slips purporting to be a tally of ali the rice on 
board are inconclusive because of unexplained time gaps in the con- 
tinuity of the unloading operation, and (2) the report of the recheck 
on. shore bears no identifiable relationship to the 20 barges apparently 
used in transporting the cargo from the vessel to shore ; the recheck re- 
port does not disclose the number of bags unloaded from each of the 
barges used. 

As for the Senko tally slips, the ship’s log shows that stevedores 
commenced discharging cargo from all holds at 8:30 a.m. However, 
none of the tally slips for any of the holds shows a tally beginning 
before 9:00 a.m., and the tally for No. 4 hold did not commence until 
9: 50 a.m. The log book shows that with the exception of lunch periods 
and minor winch or rigging repairs, the holds were worked con- 
tinuously until 5: 00 a.m. on the 2ist of February, with all holds being 
unloaded again at 8:15 a.m. There is no tally for hold No. 1 for the 
period 4:00 p.m. to 10:10 p.m. on February 20 although there is no 
notation in the log book that this hold was not being worked during 
this period, with the exception of the 1 hour lunch period. 

Furthermore, there is no indication on any of the tallies that any 
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rice was unloaded from holds 3 and 4 after 4: 30 a.m. on the 21st; after 
2:30 p.m. from hold No. 1; after 11:00 a.m. on the 21st from hold 
No. 2; and 11:30 p.m. on the 20th from hold No. 5. The log book first 
mentions discharging the lower holds containing phosphate at 
1:00 a.m. February 22. In other words, there are few tallies covering 
rice for the daytime period of the 21st, although the log book shows 
that stevedores were at work on that day. There are periods when the 
stevedores were working for which no tallies are shown, and in this 
connection there are no tallies for the 7,575 bags of wheat unloaded. 
While the unloading of wheat may account for the remainder of the 
time for which no tallies are available, it is also possible that some 
unauthorized unloading was taking place during that period of time. 

Reference to the tally sheets—33 in number—shows that the rice 
was loaded from the vessel into 20 barges on the 20th and 21st. The 
“Report of Rechecked on Shore” lumps into three figures the quantities 
of rice apparently unloaded from the 20 barges on February 21, 22 
and 23. Since no rice was unloaded from the vessel after 2: 30 p.m. on 
the 21st, the major portion having been unloaded on the 20th, question 
arises as to how the three figures—‘“21/2 21897, 22/2 18359, 23/2 
1245”—were produced. 

In reaching our conclusion that the settlement certificate of April 26, 
1962, disallowing your claim is not in error, we have given careful 
consideration to your memorandum of April 17, 1968, and later briefs, 
in which you undertake a review of the applicable law regarding the 
degree of proof which is required in this case. You point out that the 
decision of our Office on this claim “must, under settled law, be based 
upon probabilities, not possibilities.” You believe that the prima facie 
case which is established by the facts disclosed in the documentation 
at origin and the report of shortage at destination has been overcome 
by a “preponderance of the evidence” that all the rice which was loaded 
on the WESTPORT at Stockton was delivered to the consignee at 
Kobe, regardless of what was reported as the amount of rice delivered 
to the vessel at Stockton. 

We do not question the propriety of establishing a legal position 
based on indirect as well as direct evidence and on inferences drawn 
from the established facts that might be of sufficient strength to support 
a conclusion that the delivery of ald the cargo of rice placed on board 
for Kobe was “more likely or probable than its non-occurrence.” How- 
ever, we do not believe that a probability of failure to load at Stockton 
4,195 bags of rice, found short at Kobe, Japan, may be inferred from 
the evidence upon which you rely. This evidence consisting principally 
of the details furnished by the Senko Freight Clerk & Co., and the 
location of the rice, as loaded in the several holds of the vessel, is not 
acceptable as compelling a conclusion contrary to that reached in 
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previous considerations of this matter, because of the deficiencies which 
we have described above. 

It would seem that while the propriety of a claim such as the present 
one may be established by circumstantial evidence, we are of the opin- 
ion that the evidence which you furnish is insufficient to overcome the 
prima facie case in favor of the Government. But since our proceedings 
obviously are not comparable to judicial. proceedings, we do not settle 
claims and make determinations subject to a “preponderance of the 
evidence,” except as that term may be equated with clear and con- 
vincing proof. Such proof must be plain and convincing beyond 
reasonable controversy that the Army and the records prepared at 
the port of origin, Stockton, are in error. 

The evidence you have submitted does not, in our opinion, remove 
all reasonable doubt as to the propriety of reversing the action taken 
by the Army to recover the value of United States property almost 
16 years ago. Because of this doubt we decline now to substitute our 
judgment for that of the Army officials who were then in the best 
position to investigate and determine the rights and obligations of the 
parties, Our declination is predicated on a further review of the avail- 
able record, which we feel supports the setoff made by the Army in 
1953, and on the inadequacy of your theory of probabilities. 

In this respect we find support in the case of Hongkong & Shanghai 
Banking Corp. v. United States, 133 Ct. Cl. 753, 187 F. Supp. 425, 427 
(1956), where the United States Court of Claims said: “We cannot 
hold the Government liable on the theory of probabilities. We must 
have some proof either direct or circumstantial, to show not what the 
Army probably did, but what it actually did.” And, as said in a later 
case involving the Hongkong & Shanghai Banking Corp., the “plaintiff 
has failed to remove this case from the realm of conjecture, and for 
such failure its case must fail.” 135 Ct. Cl. 722, 145 F. Supp. 631 (1956). 

Accordingly, the settlement certificate of April 26, 1962, disallowing 
your claim for $21,830.40, is sustained. The vessel’s log books and the 
Senko tallies are returned herewith, as requested. 


[ B-164455 J 


Witnesses—Administrative Proceedings—Transportation and Per 
Diem Allowances 


Individuals who are not members of the uniformed services or Federal civilian 
employees may be called as witnesses in adverse administrative proceedings 
whether in behalf of the Government or in behalf of a member or employee and 
paid transportation and per diem allowances as “individuals serving without 
pay” within the scope of 5 U.S.C. 5708, if the presiding hearing officer determines 
that the member or employee reasonably has shown that the testimony of the 
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witness is substantial, material, and necessary, and that an affidavit would 
not be adequate. The Joint Travel Regulations may be amended accordingly, 
and any inconsistent prior decisions will no longer be followed. 


To the Secretary of the Army, March 24, 1969: 


Reference is made to letter dated January 13, 1969, from the Assist- 
ant Secretary of the Army (Manpower & Reserve Affairs) , requesting 
a decision as to whether the Joint Travel Regulations may be amended 
to provide for payment of transportation and per diem allowances 
to individuals, not members of the uniformed services (member) or 
civilian employees (employee) of the Federal Government, when 
called as witnesses in behalf of the Government or in behalf of a 
member or employee in administrative proceedings such as civilian 
employee grievance appeal hearings within a department and admin- 
istrative discharge proceedings against military personnel. The request 
was assigned PDTATAC Control No. 69-1 by the Per Diem, Travel 
and Transportation Allowance Committee. 

While the Assistant Secretary’s letter does not specifically so state, 
we understand that the employee grievance appeal hearings referred 
to in such letter are confined to hearings held in adverse action type 
cases, such as discharges, suspensions, demotions, etc., since such 
letter refers to “a civilian employee against whom administrative 
proceedings are directed” and an “employe or member subject to an 
adverse action.” Our decision, therefore, is predicated upon such 
understanding. 

The Assistant Secretary points out that in our decision of August 26, 
1968, 48 Comp. Gen. 110, we expressed the view that while the law 
may not grant to agencies holding certain types of hearings the power 
of subpoena, nevertheless where the attendance of Government wit- 
nesses at such hearings is considered to be necessary to protect the 
Government, the appropriations of the Federal agency involved rea- 
sonably may be regarded as available for the payment of expenses of 
travel—including expenses of lodging and subsistence—of witnesses 
attending such hearings. He states that it appears, however, that our 
decision would authorize payment of travel expenses only of witnesses 
for the Government, and not of witnesses who testify for the military 
member or civilian employee against whom the administrative pro- 
ceedings are directed. He expresses the view that an employee or 
military member subject to an adverse action could claim that this is 
discriminatory, comparable to giving a court in a criminal proceeding 
the authority to subpoena witnesses to testify for the Government and 
denying the court the authority to subpoena witnesses required by 
the defendant in his defense. For one thing—according to the Assistant 
Secretary—the employee or military member could claim that the 
Government is in a favored position since it could bring in a host 
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of live witnesses to support its case, but in contrast, the employee or 
military member would have to bear the expense of bringing in live 
witnesses in his behalf. If he did so, the Assistant Secretary feels that 
their testimony might be challenged on the ground that he paid them 
to appear; on the other hand, according to the Assistant Secretary, if 
the employee or member could not afford the cost, he could claim that 
being forced to rely on the use of affidavits prejudices his presentation 
of the case because affidavits are not as persuasive as testimony in 


person. 
The Assistant Secretary’s letter continues : 


It would seem to be in the interest of the Government, in many instances, to 
have authority to pay the travel and transportation expenses not only of wit- 
nesses who will testify for the Government but also of those witnesses who will 
testify in behalf of the military member or civilian employee against whom 
administrative action is being taken. However, the view expressed in the afore- 
mentioned decision appears to preclude application of the decision to non-Gov- 
ernment individuals when called as witnesses to testify in behalf of the military 
member or civilian employee. Yet, the construction in the decision placed on the 
language “persons serving without compensation” (now reading “an individual 
serving without pay”) in 5 U.S.C. 5703 could seemingly be applied to non-Govern- 
ment individuals who are called to testify in behalf of such member or employee. 

Since an element of doubt exists as to the legality of the proposed revision set 
forth herein, your decision is requested as to whether such a revision would be 
within the intent and scope of 5 U.S.C. 5708. 


As indicated in the Assistant Secretary’s letter our decision of 
August 26, 1968, would authorize payment of travel expenses—in- 
cluding lodging and subsistence—only of (non-Government employee) 
witnesses for the Government and not of (non-Government employee) 
witnesses who testify for the civilian employees or military member 
against whom the administrative proceedings are directed or who are 
the moving parties therein. We would point out, however, that prior 
to our decision of August 26, 1968, 48 Comp. Gen. 110, we held in 40 
Comp. Gen. 226 that—quoting the syllabus : 


The payment of travel expenses of individuals who are requested by the 
Department of Defense to appear as witnesses to testify in personal appearance 
proceedings before Industrial Personnel Access Authorization Field Boards, as 
authorized by Executive Order No. 10865, is in the interest of the United States 
and section 10 of the Administrative Bxpenses Act of 1946, which limits pay- 
ment of travel expenses of witnesses to proceedings to which they are called 
pursuant to a subpoena, need not be construed as precluding payment of such 
travel expenses, provided that the Executive order is amended to specifically 
authorize payment of travel expenses on an actual expense basis, limited to the 
maximum amount payable under the Standardized Government Travel 


Regulations. 
We pointed out in such decision that : 


* * * The Government’s concern in the matter is to reach sound and tenable 
decisions in these cases; and therefore it is equally in the Government's interest 
to grant clearance in proper cases to skilled employees working for Government 
contractors on national defense contracts as to deny clearance when it is estab- 
lished that their continued access to classified material would be contrary to our 
national security or interest. * * * 
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In administrative proceedings directed against a civilian employee 
or member of the uniformed service, in adverse action type cases, the 
Government has an interest similar to that which was present in the 
situation considered in 40 Comp. Gen. 226. Here, as in that case, the 
interest of the Government is more than just a desire to reach a fair 
and equitable decision. Adverse actions directed against competent 
employees or members of the uniformed services, if unfounded, could 
result in impairment of the work of the activity concerned, such as 
might be involved in recruiting and training of new personnel or 
detailing other personnel to unfamiliar work, and result in greater 
financial costs to the agency. 

The last-mentioned decision (40 Comp. Gen. 226) included within 
its scope the payment of travel expenses to non-Government employee 
witnesses called by the Department of Defense (in connection with its 
industrial personnel security clearance program) to testify on behalf 
of the person involved in the hearing, as well as to those witnesses 
called to testify on behalf of the Government. 

A reading of 40 Comp. Gen. 226 discloses that we were advised as 
follows concerning the calling of witnesses to testify on behalf of the 
person involved in the hearings: 


* * * While under paragraph IV.D.4 of the directive, the department counsel 
and the Chairman of the Field Board would have discretionary power to call 
witnesses for an applicant, that paragraph limits the discrction to cases in which 
the applicant can show that he needs specific assistance and that the desired 
witness is necessary for a proper disposition of the case. It is stated in the letter 
of September 29, 1960, that even when such assistance would be provided, it is 
expected that “with possibly very rare exception, expenses of producing the 
witness would be paid by the applicant.” * * * [Italic supplied.] 

We feel that—as in the case of hearings held in the industrial per- 
sonnel security program—in hearings involving adverse action type 
cases the presiding hearing officer should be given the discretionary 
authority to call witnesses for an employee or member, but that his 
discretion should be limited to cases in which the member or employee 
reasonably can show that the testimony of the witness is substantial, 
material and necessary for a proper disposition of the case, and in 
which the presiding hearing officer determines that an affidavit from 
the desired witness will not adequately accomplish the same objective. 

If in an agency administrative hearing of the type under discussion, 
the presiding hearing officer should determine that the testimony of a 
person not employed by the Government is necessary for a proper dis- 
position of the case, and the witness is called by the presiding hearing 
officer, it is our view that the witness may be considered as an “indi- 
vidual serving without pay” within the scope of 5 U.S.C. 5703, even 
though the witness is, in effect, to testify on behalf of the employee or 
member involved. 

Accordingly, we would not object to your Department amending the 
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Joint Travel Regulations in the manner proposed, provided, of course, 
that the proposed revision conforms to what is set forth herein. 

The question presented is answered accordingly. 

Insofar as the conclusions reached in any of our prior decisions may 
be inconsistent with the views expressed above, they will no longer 
be followed. 


[ B-166190 ] 


Bids—Unsigned—Evidence of Bidder’s Intent to be Bound 


A low unsigned bid evidencing in type the name of the corporation president 
as the person authorized to sign the bid, which was hand-delivered by the presi- 
dent who signed the sealed envelope to show delivery by him, the envelope also 
reflecting the time and date the bid was received and by whom, is for considera- 
tion pursuant to paragraph 2-405(iii) (B) of the Armed Services Procurement 
Regulation prescribing that an unsigned bid may be considered for award if 
accompanied by documentary evidence showing clear intent to submit a binding 
bid, and the president’s signature on the bid envelope constitutes evidence of 
such intent. Identification of the president as the person authorized to sign 
the bid, personal delivery of the bid by him, together with his signature on 
the bid envelope preclude the possibility of bid repudiation or avoidance of 
liability on a contract. 


To the Interstate Manufacturing Company, March 25, 1969: 


Reference is made to your telegram of February 14, 1969, and 
subsequent correspondence in which you protest against any award 
to Trenton Textile Engineering and Manufacturing Company, Inc., 
under invitation for bids (IFB) No. DSA-100-69-B-1145, issued on 
January 22, 1969, by the Defense Personnel Support Center, Phila- 
delphia, Pennsylvania. Trenton Textile submitted the lowest bid of 
the nine companies responding to the invitation. 

The lowest bid opened was one bearing the name “Trenton Textile 
Eng. & Mfg. Co., Inc.” typed in box 17 of the first page of the bid form, 
headed “Offeror Name & Address,” and the name “Mario R. D’Antonio, 
President” typed in box 18, headed “Name and Title of Person Author- 
ized to Sign Offer.” Block 19, “Signature,” was blank and no writ- 
ten signature appeared elsewhere on the bid form. This bid, however, 
was removed at the bid opening from a sealed envelope (which has 
been preserved with the bid) addressed to the procuring activity, 
bearing in the upper left hand corner the name “Trenton Textile 
Engineering & Manufacturing Co., Inc.” and its address, and in the 
lower left hand corner the words “Re: IFB DSA 100-69-B-1145 
Opening Date: 11 February 1969 Closing Time: 2:00 p.m. EST.” 

Across the face of the envelope there appeared the following: 

Time Rec'd 11:00 

Date Rec’d 11 Feb—69 

Rec’d By Amy Solipaca’ 

Delivered By M. R. D’Antonio 
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The time, date, and names were handwritten on the lines included 
on what appears to have been a rubber stamp impression of the rest 
of the quoted inscription. The names are established as handwritten 
signatures by the statement of Mrs. Solipaca, who was a Procurement 
Services Representative at the Center, on duty at the time shown at the 
place designated in the solicitation for receipt of hand-carried bids— 
namely, “Receptionist’s Desk, 2nd Floor, Bldg. 12.” Her statement is 
that the sealed envelope was handed to her by Mr. D’Antonio as a 
bid, that she stamped it as quoted above, filled in the hour and date 
and her signature, had Mr. D’Antonio sign his name, and deposited 
the envelope in the bid box. 

Solicitation Instructions and Conditions No. 2(b) provided as 
follows: 

Each offeror shall furnish the information required by the solicitation. The 
offeror shall sign the solicitation and print or type his name on the Schedule and 
each Continuation Sheet thereof on which he makes an entry. Erasures or other 
changes must be initialed by the person signing the offer. Offers signed by an 
agent are to be accompanied by evidence of his authority unless such evidence 
has been previously furnished to the issuing office. 

You maintain that Mr. D’Antonio’s failure to sign the offer should 
require rejection of the company’s bid as a material deviation render- 
ing the offer nonresponsive. 

Trenton Textile maintains that the personal delivery of its bid by 
Mr. D’Antonio to the procuring activity and his signature on the 
bid envelope, as witnessed by the installation’s Procurement Services 
Representative, constitutes sufficient evidence under Armed Services 
Procurement Regulation (ASPR) 2-405(iii) (B), quoted as follows, 
to allow the company to correct its failure to sign the bid: 

Minor Informatties or Irregularities in Bids. A minor informality or irregu- 
larity is one which is merely a matter of form or is some immaterial variation 
from the exact requirements of the invitation for bids, having no effect or 
merely a trivial or negligible effect on price, and no effect on quality, quantity, 
or delivery of the supplies or performance of the services being procured, and 
the correction or waiver of which would not affect the relative standing of, or 
be otherwise prejudicial to, bidder. The contracting officer shall either give 
to the bidder an opportunity to cure any deficiency resulting from a minor 
informality or irregularity in a bid, or, waive any such deficiency where it is to 


the advantage of the Government. Examples of minor informalities or irregu- 
larities include : 


* s * + ~ * * 
(iii) failure of a bidder to sign his bid, but only if— 


(A) the firm submitting the bid has formally adopted or authorized 
the execution of documents by typewritten, printed, or rubber 
stamped signature and submits evidence of such authoriza- 
tion and the bid carries such a signature, or 
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The above cited administrative regulation is in accord with the 
decisions of our Office in which we have held that unsigned bids may 
not be considered for award unless accompanied by some documentary 
evidence showing a clear intent to submit a binding bid, so that a 
valid contract would be effected upon the Government’s acceptance of 
the offer without resort to the bidder for confirmation of his intention. 
17 Comp. Gen. 497; 36 id. 523. Additionally, we have implied that 
there may be circumstances where the act of the individual submitting 
the bid unaccompanied by documentary evidence would constitute an 
adequate indication of an intent to offer a firm bid. B-148235, 
March 23, 1962. In the subject case we believe Mr. D’Antonio’s signa- 
ture on the bid envelope constitutes sufficient documentary evidence 
under ASPR 2-405 (iii) (B) to allow consideration of the company’s 
bid. Since Mr. D’Antonio was identified in block 18 as the corporate 
official authorized to sign Trenton’s bid, his personal delivery of the 
bid to the procuring activity, together with his signature on the enve- 
lope, would appear to be adequate evidence to preclude any possibility 
of the corporation being able to repudiate the bid or to avoid liability 
on the contract consummated by its acceptance. 

With respect to the recent ruling of the Court of Appeals in 
Superior Oil Company et al. v. Udall and Union Oil Company of 
California, C.A. D.C. Nos. 22,192 and 22,194, concerning the effect of 
the Union Oil Company’s failure to sign its bid, we believe this deci- 
sion is inapposite to the circumstances of the instant case. In the 
Superior Oil case the court held that an Interior Department procure- 
ment regulation governing the sale in question and requiring the 
manual signing of all bids prevented consideration of the company’s 
offer, notwithstanding the presence of other evidence indicating Union 
Oil’s intention to submit a firm bid. The court rejected the Secretary 
of Interior’s argument that certain decisions of the Federa] courts and 
our Office permitted consideration of such evidence, on the ground 
that the departmental regulation did not contain a provision author- 
izing admission of such data, unlike the regulations governing the cases 
cited by the Secretary. Furthermore, the principal thesis of the court’s 
decision appears to have been that the contracting officer’s rejection 
of the unsigned bid was final and not subject to review by the Secre- 
tary, and the Government’s deposit and retention of the next bidder’s 
bid deposit committed the Government to award to that bidder. In 
the present case the contracting officer has not rejected the Trenton 
bid, but proposes to waive the defect and accept it. 

Since in our view the facts fall within the terms of ASPR 2-405 
(iii) (B), we find no basis to disapprove the contracting officer’s 
proposed action, your protest must be denied. 
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[ B-166210 J 


Transportation—Household Effects—Transfers—Successive 
Changes 


An employee who before his immediate family and household effects were trans- 
ferred to a new duty station was transferred a second time to a station located 
at a greater distance from his old duty station than the first transfer point is 
entitled to mileage based on the greater distance from the old to the ultimate 
duty station for the movement of his family and in determining the commuted 
payment covering the transportation of the household effects under the principle 
formerly applied to the shipment of household effects, that is that the “cost 
to the Government shall not exceed the cost of shipment in one lot by the most 
economical route from the last official station to the new.” 


To Harold J. Farrall, United States Department of the Interior, 
April 2, 1969: 


We refer to your letter of February 14, 1969, reference 7-360, con- 
cerning the propriety of the travel expense claim of Mr. Forrest D. 
Doyle which was submitted and paid in connection with Mr. Doyle’s 
transfer of station from Torrington, Wyoming, to Casper, Wyoming, 
in March 1968. 

The pertinent facts giving rise to your doubt as to the propriety 
of payment of the mileage claimed for the transportation of Mr. 
Doyle’s immediate family and the mileage used in determining the 
commuted payment covering the transportation of his household effects 
are set forth in your letter as follows: 


We question the allowance of mileage for Mr. Doyle’s family claimed from 
Cheyenne, Wyoming to Casper, Wyoming, which is 52 more miles than the 
mileage from Torrington, Wyoming to Casper, Wyoming (the old to new duty 
statious). Also, we question the use of the commuted rate based on mileage 
Cheyenne—Casper rather than Torrington—Casper. 

On June 19, 1966, Mr. Doyle transferred from Cheyenne, Wyoming to Tor- 
rington, Wyoming, a distance of 90 miles. However, his wife and family con- 
tinued to live in Cheyenne. Mr. Doyle did not commute daily from Cheyenne to 
Torrington. He stayed in Torrington during the week days and drove to Chey- 
enne only on weekends. Before the family could move to Torrington, Mr. Doyle 
was transferred to Casper, Wyoming. 

The shortline mileage from Torrington, Wyoming to Oasper, Wyoming is 145 
miles. The shortline mileage from Cheyenne, Wyoming to Casper, Wyoming is 
197 miles. Mr. Doyle’s wife and children moved from Cheyenne to Casper on 
March 20, 1968. His household goods were moved from Cheyenne to Casper on 
March 17, 1968. 


The principle involved in your request for decision is not new. In 
our decision, 27 Comp. Gen. 267, we held as follows (quoting from 
the syllabus) : 


An employee who was ordered from one official station to another and who, 
before shipment of his household effects to such new station, was transferred to 
a third station to which shipment was made within the two-year allowable pe- 
riod is entitled, under Executive Order No. 9805 issued pursuant to the admin- 
istrative expense statute of August 2, 1946, to reimbursement on a commuted 
basis for shipment from the first to the third station, only, based upon the short- 


line distance between such points, irrespective of the actual cost of such single 
shipment. 
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You will note that Executive Order No. 9805 cited in the quoted 
syllabus contained language similar to that appearing in the present 
regulation in that it provided that the “cost to the Government shall 
not exceed the cost of shipment in one Jot by the most economical route 
from the last official station to the new.” We have consistently followed 
the above-quoted holding in subsequent cases. See decision of March 9, 
1965, B-156164 and decision of April 17, 1964, B-153732. 

We see no reason for applying any different rule here, either with 
respect to travel reimbursement payable on account of the transporta- 
tion of the employee’s household effects or his immediate family from 
Cheyenne, Wyoming, to Casper, Wyoming. Accordingly, the 197-mile 
distance—rather than the 144-mile distance—should be used in the 
computation of the benefits involved. 


[ B-166156 J 


Pay—Retired—Effective Date—Age and Service Requirements— 
Public Law 90-485 


Public Law 90-485, approved August 13, 1968 (10 U.S.C. 1331(e) ), intended only 
to exempt non-Regular retirees of the uniformed services from the provisions of 
the Uniform Retirement Date Act (5 U.S.C. 8301) with respect to the benefits of 
the Retired Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), the 
enactment does not affect the principle established in Seagrave v. United States, 
131 Ct. Cl. 790, and accepted in 37 Comp. Gen. 653 to the effect the right of a 
member retired under section 1331 accrues from the first day of the month fol- 
lowing the date the member qualifies by reason of meeting the age and service 
requirements of section 1331(a) without regard to the date of application for 
retirement, or accrues from the first day of any subsequent month stipulated by 
the member, and the principle applies even if a member meets the requirements 
of section 1331(a) prior to August 13, 1968 but delays application for retired 
pay until after that date. 


To the Secretary of Defense, April 3, 1969: 


Further reference is made to letter of February 7, 1969, from the 
Assistant Secretary of Defense (Comptroller) requesting decision 
on certain questions that have arisen in the administration of section 
2 of Public Law 90-485, 82 Stat. 751, 754, approved August 13, 1968, 
relating to date of entitlement to retired pay under 10 U.S.C. 1331. 
There was enclosed a copy of Committee Action No. 428 of the De- 
partment of Defense Military Pay and Allowance Committee, setting 
forth and discussing the several questions presented. 

Chapter 67 of Title 10, U.S. Code, contains the authority for the 
retirement of non-Regular members of a uniformed service. Under 
the provisions of section 1331(a), contained in chapter 67, a non-Reg- 
ular member is entitled, “upon application,” to retired pay if he meets 
the requirements enumerated in that section which provides in perti- 
nent part as follows: 


(a) Except as provided in subsection (c), a person is entitled, upon applica- 
tion, to retired pay computed finder section 1401 of this title, if— 


Cc 
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(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of service computed under section 
1332 of this title ; 

(3) he performed the last eight years of qualifying service while a member 
of any category named in section 1332(a) (1) of this title, but not while a mem- 
ber of a regular component, the Fleet Reserve, or the Fleet Marine Corps Re- 
serve ; and 

(4) he is not entitled, under any other provision of law, to retired pay from an 
armed force or retainer pay as a member of the Fleet Reserve or the Fleet Ma- 
rine Corps Reserve. 


Chapter 67 of Title 10 was amended by section 2 of Public Law 90-485, 
by adding a new subsection (e) to section 1331 as follows: 


(e) Notwithstanding section 8301 of title 5, United States Code, the date of 
entitlement to retired pay under this section shall be the date on which the re- 
quirements of subsection (a) have been completed. 


The questions presented in Committee Action No. 428 are as follows: 


1. What is the earliest date that entitlement to retired pay would commence in 
those cases where the requirements of 10 U.S.C. 1331(a) have been met on or 
after 13 August 1968— 

a. The date on which the law enumerated requirements of 10 U.S.C. 1831(a) 
were met ; or 

b. The date of submission of the application for retired pay? 

2. If the answer to 1b is affirmative what would be the effective date of the 
application; the date the member mails the application or date it was received 
by the servicing agency? 

3. Would the answer to 1 above be the same in the case.of a member who meets 
the requirements prior to 13 August 1968 but delays application for retired pay 
until after that date? 

4. May the member in questions 1 and 2 above elect to have his retired pay 
commence on any date that is on or after the date of initial eligibility for such 


pay 

5. If it is determined that the earliest date is 1b above and that a member 
could elect a later date for commencement of retired pay, would the service 
performed from the date the member meets the required service and age require- 
ments to the date his retired pay commences, be properly creditable in determin- 
ing amount of retired pay? 


Prior to the act of August 13, 1968, the right to retired pay under 
chapter 67 was subject to the provisions of the Uniform Retirement 
Date Act of 1930, 5 U.S.C. 47a (now codified in 5 U.S.C. 8301)—which 
requires that every retirement (unless otherwise provided by statute) 
take effect on the first day of the month following the month in which 
retirement would otherwise be effective. See the answer to question 2 
in 38 Comp. Gen. 146, 150, and 43 Comp. Gen. 425, 428 (pertaining to 
the cases of Colonel Selsor and Colonel MacDonald). 

In earlier decisions, this Office had taken the view that the filing of 
an application for retired pay under 10 U.S.C. 1331 was a condition 
precedent under the statute and that retired pay was not payable prior 
to the. first day of the month following the month in which applica- 
tion was filed, even though the other requirements of the statute had 
been met prior to that date, See decision dated April 10, 1956, 35 
Comp. Gen. 563 and the decisions there cited. However, as pointed out 
in the Committee Action, in the light of the holding in Seagrave v. 
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United States, 181 Ct. Cl. 790 (1955), and the action taken by the 
Court of Claims in similar cases, we held that the right of a member to 
retired pay under 10 U.S.C. 1331 accrues from the first day of the 
month following the date the member qualifies by reason of age and 
service for such pay or on the first day of any subsequent month stipu- 
lated by the member in his application, without regard to the date 
such application was filed. See decision dated April 1, 1958, 37 Comp. 
Gen. 653, and the answer to question 3 in decision of August 25, 1958, 
38 Comp. Gen. 146, 150. 

It is stated in the Committee Action that the words “the date on 
which the requirements of subsection (a) have been completed” ap- 
pearing in the new subsection (e) of 10 U.S.C. 1331, causes doubt in 
continuing to follow the rule in 37 Comp. Gen. 653 as to those who 
meet the enumerated requirements of section 1331(a) on and after 
August 13, 1968, or those who met the requirements prior to that date 
but who either did not file the application until on or after that date 
or filed prior to that date but elected that retired pay commence on or 
after August 13, 1968. The Committee Action states that in addition 
to the enumerated requirements of subsection (a), no entitlement to 
retired pay vests without an application. The view is expressed that 
if the new subsection is followed, giving literal meaning to each word, 
it would be interpreted to mean that retired pay under 10 U.S.C. 1331 
could start only on the effective date of application, resulting in a re- 
jection of the principle established in the Seagrave case and accepted 
by the Comptroller General in 37 Comp. Gen. 653. 

The legislative history of Public Law 90-485 shows that the over- 
all purpose of that law is to liberalize various provisions of the Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446) so as to 
encourage greater participation in that plan by retiring service per- 
sonnel. The RSFPP law requires that before coverage under the pro- 
gram accrues to an otherwise eligible beneficiary, the member must be 
entitled to retired pay. 

With respect to section 2 of Public Law 90-485, the legislative his- 
tory shows that it was the congressional desire to include within the 
coverage of chapter 67, Title 10, those Reserve retirees who attain age 
60 and who otherwise meet the requirements of that chapter but who 
die in the few days between their 60th birthday and the first day of 
the following month. 

The House version of section 2 would have amended section 1437 
of Title 10, by clause (8) of section 1 (H.R. 12323) to provide, among 
other things, for payment of the annuity if the person “(2) applied 
for retired pay under chapter 67 of this title, to be effective under 
section 8301 of Title 5 on the first day of the month following the month 
in which he first met all those [section 1331(a) age and service] 
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requirements; * * * but dies before that day * * *.” This language is 
substantially the same as that in S. 2021, 88th Congress, which passed 
the Senate on September 24, 1964. No further action apparently was 
taken on the latter bill. The Senate, however, amended the House ver- 
sion of section 2 (H.R. 12323) and the reasons for not adopting the 
House provision are set forth on page 21 of S. Rept. No. 1480 dated 
July 26, 1968 (to accompany H.R. 12323 which became Public Law 
90-485), as follows: 


Members of the Reserve components retiring under chapter 67 of title 10, 
United States Code (so-called title III retirees) become eligible for such retire- 
ment at age 60 if otherwise qualified. However, by virtue of 5 U.S.C. 8301 (the 
so-called uniform retirement law), their entitlement to retirement with pay is 
not effective until the first day of the month following the month in which they 
reach age 60. If death occurs in the few days between the member’s 60th birthday 
and the effective date of retirement with pay, RSFPP coverage does not accrue 
under existing law to otherwise eligible beneficiaries. The bill as now written 
(line 19, p. 8, through line 16, p. 9) would eliminate this problem, but in a cum- 
bersome fashion fraught with administrative difficulty. For clarity and to sim- 
plify administration, a more direct and uncomplicated remedy should be enacted. 
Both the entitlement to retirement with pay under chapter 67, and the effective 
date of coverage under RSFPP, should occur on the same date, and that date 
should be the date on which an otherwise eligible member attains age 60, assum- 
ing all other statutory requirements have been satisfied. The simplest way to 
proceed is to exempt chapter 67 retirements from the provisions of 5 U.S.C. 
6/8/301. Thus, in the event of death and assuming a valid election to partici- 
pate under RSFPP, survivor protection would be afforded to otherwise eligible 
chapter 67 retirees on attainment of age 60. [Italic supplied. ] 


The above objection to the House version was furnished by the De- 
partment of Defense in connection with letter dated April 9, 1968, to 
the Chairman, Senate Armed Services Committee. 

It seems clear from the legislative history of Public Law 90-485 
that Congress merely intended to exempt chapter 67 retirements (non- 
Regular retirees) from the provisions of the Uniform Retirement 
Date Act, 5 U.S.C. 8301. We find nothing in the law or its legislative 
history on which to impute to the Congress an intention to make any 
additional change to the long established rule which has been applied 
in cases of this type. Accordingly, question 1 is answered by stating 
that the date listed in paragraph a is the correct date and questions 3 
and 4 are answered in the affirmative. In the light of the answer to 
question 1, no answers are required for questions 2 and 5. 


[B-165911] 


Military Personnel—Reservists—Temporary Duty—Two Succes- 
sive Orders 


A naval reservist who travels from and to his home under orders providing for a 
63-day recruiting assignment at a temporary duty station and then under sub- 
sequent orders after a 1-day break in service returns to the temporary duty 
station for a 150-day similar assignment is considered to have had one continuous 
period of service for determining entitlement to a temporary duty allowance— 
per diem and monetary allowance in lieu of transportation—and under 37 U.S.C. 
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404(a) permitting payment of travel and transportation allowances to reservists 
ordered from home for short periods of active duty—less than 20 weeks—where 
mess and quarters are not provided, the member may not be paid on the basis 
that two periods of duty were authorized by the separate orders. 


To E. B. Jones, Department of the Navy, April 4, 1969: 


Further reference is made to your letter of July 26, 1968, file refer- 
ence (FOQ-1/dr), requesting a decision as to whether mileage allowance 
and per diem are payable to Chief Petty Officer Lee J. Lewis, 4763919, 
USNRE-R, incident to temporary active duty orders of March 29, 1968. 
The request was assigned Control No. 68-41 by the Per Diem, Travel 
and Transportation Allowance Committee. 

By orders dated March 29, 1968, Headquarters, Eighth Naval Dis- 
trict, New Orleans, Louisiana, the member was ordered to report to 
the Commanding Officer, Naval and Marine Corps Reserve Training 
Center, Dallas, Texas, for temporary active duty in connection with 
Naval Reserve Recruiting for 63 days commencing April 29, 1968. 
First endorsement dated June 30, 1968, to these orders shows that he 
completed his temporary duty on June 30, 1968, and was detached on 
that day. 

His itinerary shows that on April 29, 1968, he departed from his 
home, Coppell, Texas, and arrived at his duty station, Dallas, Texas, 
the same day. On June 30, 1968, he departed from his duty station, 
Dallas, and arrived at his home, Coppell, 12 miles from Dallas, the next 
day. By subsequent orders he was ordered to return to Dallas, for 150 
days’ temporary active duty commencing July 2, 1968. A copy of these 
orders was not received with your letter, but accompanying endorse- 
ments indicate that these orders were issued on June 14, 1968. 

In your letter it is stated that it was the intent of the order issuing 
activity to order members to temporary active duty for periods in 
excess of 20 weeks but that, in the case of Chief Lewis and numerous 
similar cases, there was no authority at the time of issuance of orders 
to order the member to temporary active duty for a period extending 
beyond June 30, 1968. Also, it is stated that it is presumed that payment 
of per diem is precluded for the period of 150 days’ temporary active 
duty commencing July 2, 1968. 

Your question is whether the member is entitled to payment of 
temporary duty allowances (per diem and monetary allowance in lieu 
of transportation) for the 63 days’ temporary additional active duty 
during the period April 29 to June 30, 1968, In this connection you 
say that while it was the original intent to order the member to 
temporary active duty beyond June 30, 1968, the temporary active duty 
commencing July 2, 1968, was authorized by separate orders and, being 


separated by a 1-day break in service, might be considered a separate 
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period of active duty so as to entitle the member to per diem and mile- 
age allowance for the prior 63-day period. 

Section 404(a) (2) and (3) of Title 37, United States Code, provides 
that under regulations prescribed by the Secretaries concerned, a 
member of the uniformed services is entitled to receive travel and 
transportation allowances for travel performed or to be performed 
under orders, including upon call to active duty from his home or from 
the place from which he was called or ordered to active duty, to his 
first station and return to that place. 

Section 404(a) of Title 37, United States Code, was amended 
effective January 1, 1968, by section 3 of the act of December 1, 1967, 
Public Law 90-168, 81 Stat. 525, by adding clause (4) thereto to pro- 
vide for payment, under regulations prescribed by the Secretaries con- 
cerned, or travel and transportation allowances to a member of a 
uniformed service: 


* * * when away from home to perform duty, including duty by a member 
of the Army National Guard of the United States or the Air National Guard of 
the United States, as the case may be, in his status as a member of the Na- 
tional Guard, for which he is entitled to, or has waived, pay under this title. 

We have consistently held that clause 4 permits the payment of per 
diem to reservists ordered from their homes for short periods (less 
than 20 weeks) of active duty while at the active duty station in cases 


where a mess and quarters are not provided for them on the same basis 
that per diem would be payable to members on continuous active duty 
who are ordered there from their permanent duty stations for the 
performance of temporary duty. We held that clause 4 provides for 
the payment of per diem on that basis even though such active duty 
stations in fact are the members’ permanent duty stations. See 48 Comp. 
Gen. 301; id. 517; id, 553. 

Paragraph M6001 of the Joint Travel Regulations provides that 
members of the Reserve components called (or ordered) to active duty 
(or active duty for training) with or without pay will be entitled to 
the travel and transportation allowances prescribed in chapter 4 of 
the regulations, as appropriate, for travel to and from the active duty 
station. 

Implementing regulations contained in paragraph 3, SECNAV In- 
struction 7220.62 dated February 26, 1968, provide for per diem entitle- 
ment in the case of a Reserve member ordered to active duty for a 
period of less than 20 weeks at a location away from the place from 
which he is ordered to such duty. The regulations further provide that 
when a Reserve member is called to active duty for a period of 20 weeks 
or more he is not entitled to per diem while at his primary duty station. 

Generally the question of whether a particular assignment is one 
for which per diem is authorized is a question of fact to be determined 
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by the orders under which the assignment is made, the character of 
the service and the circumstances under which it is performed. 24 
Comp. Gen. 667, 670. While an administrative evaluation of the char- 
acter of the assignment, as reflected in the orders directing its 
performance, ordinarily is given considerable weight in such a determi- 
nation, it is not conclusive in the matter when other available evidence 
is considered sufficient to indicate the existence of a contrary factual 
situation. B-139112, May 27, 1959. 

As indicated above, you state that it was the intent of the order 
issuing authority to order the member to temporary active duty for 
a period in excess of 20 weeks. However, you say that at the time his 
orders of March 29, 1968, were issued there was no authority to order 
him to temporary active duty for a period extending beyond June 30, 
1968. 

In a third endorsement of September 5, 1968, from the Commander, 
Naval Reserve Training Command, to the Chief of Naval Personnel, 
it was explained that the orders of March 29, 1968, were issued only 
for 63 days of temporary active duty on the basis of a letter of May 10, 
1967, to the Commandant, Eighth Naval District, authorizing tempo- 
rary active duty billets for two officers and fifty-seven enlisted men in 
support of Naval Reserve recruiting during the fiscal year 1968, the 
authorization for fiscal year 1969 not having been issued at that time. 

An authorization of the same number of active duty billets for fiscal 
year 1969, however, was contained in a letter of April 1, 1968, to the 
Commandant, Eighth Naval District. That official has reported that 
it clearly was the intent to retain YNC Lewis on active duty for not 
less than 140 days when the orders of March 29, 1968, were issued. 

Since the Commandant, Eighth Naval District, was notified by the 
above-mentioned letter of April 1, 1968, of the temporary active duty 
billets authorized for fiscal year 1969—the same number as for fiscal 
year 1968—before Lewis reported for duty on April 29, 1968, it would 
appear that his orders should have been modified before he reported 
for active duty to provide for a period of not less than 140 days, as 
intended, rather than issuing separate orders for a further period of 
active duty after a 1-day break in active service. Thus, Lewis’ addi- 
tional active duty under his orders of June 14, 1968, effective July 2, 
1968, did not arise from circumstances not foreseen at the time he 
reported for duty on April 29, but was merely an assignment to fur- 
ther active duty under the same circumstances, as originally intended. 
Cf.37 Comp. Gen. 637. 

In these circumstances and since it is clear that in Chief Lewis’ case 
the assignment was intended to be for a period in excess of 20 weeks 
when he reported for duty and that orders properly should have been 
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issued to accomplish this, it is our view that in his case and the other 
similar cases, the periods of duty authorized by the separate sets of 
orders should be considered as one continuous period in determining 
entitlement to per diem and mileage allowance. 

Accordingly, your question is answered in the negative. 


[ B-166382 J 


Contracts—Specifications—Descriptive Literature—Purpose 


The requirement for the inclusion of drawings and descriptive data in bids 
on dehumidifiers without defining its purpose and effect and without stating 
noncompliance would preclude bid consideration, and which had as its purpose 
determining whether the product offered will conceivably meet the specifications 
and to generally establish what the bidder proposed to furnish, is a requirement 
directed toward determining the responsibility of a bidder rather than the 
responsiveness of the bid and there is no valid basis for rejecting the low bid 
solely for failure to submit drawings and data. However, if an acceptable product 
cannot be procured without descriptive literature indicating exactly what the 
bidder proposes to furnish, the invitation should be canceled and reissued in 
compliance with section 1—2.202-5 of the Federal Procurement Regulations. 


To the Administrator, Maritime Administration, April 8, 1969: 


Reference is made to a protest by Electro Impulse Laboratory, Inc., 
to the proposed rejection of its low bid under Invitation for Bids No. 
BI-MA69-7, covering a quantity of dehumidifiers conforming to 
Maritime Administration Specification No. RF-MA-~+4. 

In a letter dated March 6, 1969, your Assistant Administrator for 
Administration has advised that four bids were received in this pro- 
curement and that the low bidder and one other failed to submit with 
their bids preliminary drawings and other descriptive data outlined 
in the specifications. 

The pertinent provisions of the Specifications are : 


D. REQUIREMENTS WITH BID 


D-1. PRELIMINARY DRAWINGS. Each bidder shall submit 
with his bid two (2) copies each of a drawing or drawings which 
show: 

(a) Plan, elevation and side views of each unit complete with 
approximate overall dimensions and weight ; 

(b) General arrangement and approximate dimensions of com- 
ponent parts of each unit; 

(c) General details of the manner in which the desiccant will be set 
up within the unit to dry the entering air and in turn, to be dried 
itself by the reactivation air ; 

(d) Wiring diagram, air flow schematic, and description of all 
controls; 

(e) Size and location of discharge and inlet openings; 
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(f) Calculations of the amount of air to be handled by the unit’s 
blowers (CFM) to produce the required moisture removing capacity 
of the unit (Subsection B-3). Or in lieu thereof, two copies each of 
performance data sheets which validate the volume regularly used by 
the contractor to obtain the given MRC; 

(g) The identification symbol of the Invitation to Bid and the size 
of the unit (Subsection B-2) to which the drawing applies. 

In addition to the above, each bidder shall furnish a statement which 
covers two (2) features of the unit he proposes to furnish : 

(1) The actual water removal rate and corresponding amount of 
air (CFM) which the unit will deliver at its rated back pressure 
measured in inches of water at the unit’s inside air outlet; 

(2) The actual energy consumption of the unit under the conditions 
noted in Subsection B-4, plus a curve which shows energy consumption 
per pounds of water absorbed for intermediate dry bulb conditions 
(between 30° F. and 70° F.) of entering air at 35% R.H. 

Your report of March 6 takes the position that the dehumidification 
machinery involved here is a highly specialized piece of equipment 
and that the required data “is necessary to determine, before award, 
whether the product offered will conceivably meet the specification re- 
quirements and to generally establish what the bidder proposes to 
furnish.” Accordingly, it is proposed that the low bid be rejected as 
nonresponsive to the invitation. 

It is the protestor’s position that the supporting literature is re- 
quired merely to establish technical capabilities and in view of the com- 
plete technical specifications which were a part of this invitation the 
drawings and design information are unnecessary to establish what is 
being offered. 

We have recognized that in procuring highly specialized equipment 
an administrative agency may require bidders to supply specific de- 
scriptive data on specific components of items being procured to enable 
it to conclude precisely what the bidder proposes to furnish and what 
the Government would be binding itself to purchase by making an 
award. 36 Comp. Gen. 415 and B-158740, May 3, 1966. However, from 
the earliest stages of the development of the present day usage of de- 
scriptive data requirements we have taken the position that, if such 
information must be submitted with the bid, the invitation should 
define the purpose and effect of the requirement, including the effect 
to be given to the required data in evaluation of bids and the extent 
to which it will be embodied in the contract ; should contain an affirma- 
tive statement to the effect that such material must describe items 
which would be in strict compliance with the specifications; and 
should declare that a failure to submit such material with the bid 
would preclude its consideration. 36 Comp. Gen. 376. 
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In December 1960, the substance of our views was incorporated in 
the Federal Procurement Regulations (FPR) at section 1-2.202-5(b), 
(c),and (d), which provide in pertinent part: 


(b) Policy. Bidders shall not be required to furnish descriptive literature as 
a part of their bids unless the contracting agency deems that such literature is 
needed to enable it to determine before award whether the products offered meet 
the specification requirements of the invitation for bids and to establish exactly 
what the bidder proposes to furnish. It may be appropriate to require descriptive 
literature in the procurement of highly technical or specialized equipment, or 
where considerations such as design or style are important in determining 
acceptability of the product. 

(c) Justification, The reasons why acceptable products cannot be procured 
without the submission of descriptive literature shall be set forth and filed in the 
case file, except where such submission is required by the formal specifications 
(Federal, military, departmental, etc.) applicable to the procurement. 

(d) Requirements of invitation for bids. When descriptive literature is re- 
quired, the invitation for bids shall clearly state what descriptive literature is 
to be furnished, the purpose for which it is required, the extent to which it will 
be considered in the evaluation of bids, and the rules which will apply if a bidder 
fails to furnish it before bid opening or if the literature furnished does not 
comply with the requirements of the invitation for bids. Where descriptive 
literature is not considered necessary and a waiver of the literature requirements 
of a specification has been authorized, a statement shall be included in the invita- 
tion for bids that notwithstanding the requirements of the specifications, descrip- 
tive literature will not be required. 

(1) Except as provided in (d)(2) of this section, if bidders are to furnish 
descriptive literature as a part of their bids, a provision substantially as follows 
(modified, if appropriate, in accordance with (e)(1) of this section) shall be 
included in the invitation for bids: 


REQUIREMENT FOR DESCRIPTIVE LITERATURE 


(a) Descriptive literature as specified in this Invitation for Bids must be fur- 
nished as a part of the bid and must be received before the time set for opening 
bids. The literature furnished must be identified to show the item in the bid 
to which it pertains. The descriptive literature is required to establish, for the 
purposes of bid evaluation and award, details of the products the bidder proposes 
to furnish as to /* yr 

* Contracting officer shall insert significant elements such as design, materials, 
components, or performance characteristics, or methods of manufacture, con- 
struction, assembly, or operation, as appropriate. 

(b) Failure of descriptive literature to show that the product offered con- 
forms to the specifications and other requirements of this Invitation for Bids 
will require rejection of the bid. Failure to furnish the descriptive literature by 
the time specified in the Invitation for Bids will require rejection of the bid 
except that if the material is transmitted by mail and is received late, it may 
be considered under the provisions for considering late bids, as set forth else- 
where in this Invitation for Bids. 


The invitation in the present case contains neither the clause pre- 
scribed by the quoted regulation, nor any other provision complying 
in any substantial measure with the cited regulation and our recom- 
mendation in 36 Comp. Gen. 376. Your report of March 6, however, 
takes the position that in this case bidders should readily have under- 
stood the purpose and the reasons for requiring submission of the data 
with the bid, and you have cited our decision B-154320, August 5, 
1964, in support of the proposition that the mandatory language of the 
specification clearly implies that the failure to comply will lead to 
rejection of bids. 


369-587 O - 70 - 44 
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While it does appear that in B-154320 the data provisions in the 
invitation employed mandatory language similar to that in the sub- 
ject invitation, but otherwise failed to comply in any respect with the 
requirement in FPR 1-2.202-5(d), the conclusion reached therein was 
supported only by citation of cases which arose prior to the effective 
date of the applicable regulation, and there is nothing in that decision 
to indicate that the regulation was taken into consideration. 

As indicated by the provisions of FPR 1-2.202-5(b) and (d), bid- 
ders should not be required to furnish descriptive literature with their 
bids unless it is necessary to know ewactly what the bidder proposes to 
furnish, and whether the item which the bidder proposes to furnish will 
meet the specification requirements. It is our opinion that a provision in 
the invitation which requires rejection of a bid which either fails to in- 
clude such literature or which includes literature that describes an item 
which does not meet the specification requirements, can be justified 
only in a procurement where the description in the bidder’s literature 
will operate to define or limit the bidder’s obligation under a contract 
awarded to that bidder. The provisions of FPR 1-2.202-5(d) requir- 
ing invitations to state the purpose for which the literature is required, 
the extent to which it will be considered in evaluating bids, and the 
result of either furnishing literature which does not comply with invi- 
tation requirements, such as the specifications, or the result of failing 
to furnish such literature, are clearly directed to that end. 

As noted above, your administrative report takes the position that 
the data referred to in this case was necessary to determine whether 
the product offered would “conceivably” meet the specification re- 
quirements and to “generally establish” what the bidder proposes to 
furnish. Such use would appear to be directed to determining the 
responsibility of the bidder, rather than the responsiveness of the bid 
to the specification requirements. Additionally, we note that Specifica- 
tion RF-MA-4 would appear to require that the successful bidder 
must comply with the specification requirements, rather than the pre- 
liminary drawings submitted with his bid, as indicated by the require- 
ment in section C for postaward submission of detailed drawings, 
and the requirement in section G for submission and approval of a 
preproduction sample which conforms to every requirement of the 
specification. In view thereof, it is our opinion the record presents no 
valid basis for rejecting bids solely for failure to submit preliminary 
drawings with the bid. 

If upon further analysis it is believed that an acceptable product 
could not be procured without descriptive literature indicating exactly 
what the bidder proposes to furnish, as opposed to the genera) justifi- 
cation given in your report, cancellation of the invitation and resolici- 
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tation under an invitation which complies fully with FPR 1-2.202-5 
would be in order. Otherwise, the low bid of Electro Impulse must be 
considered for award if otherwise proper. 

Electro Impulse is being furnished a copy of this decision. 

The documents forwarded with your letter of March 6 are returned. 


[ B-165084, B-165691 J 


Contracts—Negotiation—Competition—Discussion With All Of- 
ferors Requirement 


Action permitting a reduction in price and waiver of first article testing on the 
basis of previous product acceptability which made the high offer low under an 
amended request for proposals issued pursuant to the public exigency authority 
of 10 U.S.C. 2304(a) (2) in order to evaluate the two offers received on a common 
basis of first article testing is not “clarification” of the offer but negotiation that 
is not within the exceptions to discussion with all offerors contemplated by 
paragraph 3-805.1(a)(v) of the Armed Services Procurement Regulation and 
10 U.S.C. 2304(g). Although further negotiation was required with the low 
offeror under the amended proposal, notwithstanding that because of satisfying 
the first article testing requirement, the offeror possibly would not meet price 
reduction and delivery schedule, cancellation of the contract is not required due 
to the advanced stage of production. 


Contracts—Negotiation—Sole Source Basis—Additional Procure- 
ment 


The sole-source procurement and award of a letter contract for additional re- 
quirements to the contractor awarded the initial procurement under the public 
exigency authority of 10 U.S.C. 2304(a) (2) was not an unreasonable exercise 
of the contractor’s discretionary authority to determine the extent of negotiation 
in view of the emergency status of the procurement and the fact the only other 
offeror under the initial request for proposals would need time to comply with 
the first article testing requirement. However, in the future in order to deter- 
mine the possibility of procurement by competitive negotiation, elements of an 
anticipated delivery schedule should be formulated with more precision. 


To Burtek, Inc., April 11, 1969: 


Reference is made to your telegram of August 19, 1968, and subse- 
quent correspondence in which you protested against awards made 
to Link Group, General Precision Systems, Inc., Binghamton, New 
York, pursuant to request for proposals (RFP) No. F33657-68-R- 
0749 and proposed letter contract F33657-69-C—0471, issued by the 
Aeronautical Systems Division (ASD), Wright-Patterson Air Force 
Base, Ohio. 

The RFP was promulgated on March 18, 1968, pursuant to Deter- 
minations and Findings which cited the public exigency exception 
listed in 10 U.S.C. 2304(a) (2) as justifying negotiation of a require- 
ment for five Instrument Flight Trainers, Type A/F 37A-T-26A, util- 
izing solid state amplifiers in lieu of the traditional tube-type ampli- 
fiers specified under prior procurements of the 'T-26A trainers. 
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The RFP provided for submitting offers on either Bid “A” (first 
article test required) or Bid “B” (first article test not required) and 
called for delivery of all items within 330 days after receipt of notice 
of award on either basis. Link submitted a price of $1,094,250 on the 
basis of Bid “A,” which was nearly $99,000 higher than Burtek’s quota- 
tion of $995,455 on Bid “B.” Since Burtek had never delivered the 
T-26A trainers in the solid state amplifier configuration, the procuring 
activity considered it improper to consider its offer under Bid “B,” 
and amended the RFP to provide a common basis of evaluation by 
requiring all proposals to be based upon first article testing. 

The quotations received from Link and Burtek on May 16, 1968, 
under the amended RFP were $1,094,177 and $963,586, respectively. 
A Preaward Survey (PAS) was then conducted from June 24 through 
June 28, 1968, on Burtek, Inc., by two representatives of the Defense 
Contract Administration Services Office (DCASO) from Oklahoma 
City, augmented by four ASD technical personnel conversant in the 
fields of microelectronics and production. The addition of these per- 
sonnel was deemed necessary due to the requirement for the solid 
state configuration in the amplifiers which Burtek had never produced. 
The survey report furnished the contracting officer by DCASO was 
favorable as to Burtek’s capability of meeting the requirements of 
the schedule, and concluded with a recommendation for award to Bur- 
tek. All four of the members of the ASD team, however, submitted 
negative reports to the contracting officer in which they questioned 
Burtek’s capability of delivering the trainers in accord with the sched- 
ule requirements, for the reason that they were not satisfied with 
Burtek’s ability to accomplish the design of the solid state amplifiers 
within the time proposed. 

On the basis of these latter reports, the buying office prepared a 
Certificate of Non-Responsibility, notwithstanding the DCASO recom- 
mendation, and a Certificate of Urgency. These certificates appear to 
have been prepared on July 12, 1968, but neither was ever executed. 
At the same time, and apparently for the first time, ASD took note of 
Link’s suggestion contained in its first quotation that the require- 
ments for first article testing, and for reliability and maintainability 
testing, under the subject RFP could be deleted if approval of iden- 
tical trainers produced by Link under an existing contract (F33657- 
67-C-1676) was obtained. The contracting officer thereupon proceeded 
on July 18, 1968, to request “clarification” from Link concerning the 
price impact of the deletion of these requirements, since it was informed 
that this approval has been granted under contract No. F33657-67—C- 
1676. On July 22, 1968, Link submitted a new quotation of $961,810, re- 
flecting the impact of removing the requirement for first article testing, 
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and the maintainability and reliability testing, and on August 16, 
1968, an award was made to Link on the basis of the Company’s July 22 
quotation, with those requirements of the amended RFP deleted. A 
sole-source award for 10 additional T-26A flight trainers with the solid 
state configuration was made to Link on October 10, 1968, under pro- 
posed letter contract F33657-69-C-0471, issued pursuant to Deter- 
mination and Findings citing the requirement’s Priority Designator 03 
under the Uniform Materiel Movement and Issue Priority System as 
justifying negotiation of the procurement of the aircraft under 10 
U.S.C. 2304(a) (2). 

The contracting officer based the propriety of his August 16 award 
on Armed Services Procurement Regulation (ASPR) 3-805.1(a) (v), 
quoted as follows: 


3-805 SELECTION OF OFFERORS FOR NEGOTIATION AND AWARD. 
3-805.1 GENERAL 


(a) After receipt of initial proposals, written or oral discussions shall be con- 
ducted with all responsible offerors who submit proposals within a competitive 
range, price and other factors (including technical quality where technical 
proposals are requested) considered, except that this requirement need not 
necessarily be applied to: 

* * ie * * oe * 


(v) procurements in which it can be clearly demonstrated from the existence 
of adequate competition or accurate prior cost experience with the product or 
service that acceptance of the most favorable initial proposal without discussion 
would result in a fair and reasonable price. Provided, however, that in such 
procurements, the request for proposals shall notify all offerors of the possibility 
that award may be made without discussion of proposals received and hence, 
that proposals should be submitted initially on the most favorable terms from 
a price and technical standpoint which the offeror can submit to the Govern- 
ment. In any case where there is uncertainty as to the pricing or technical 
aspects of any proposals, the contracting officer shall not make award without 
further exploration and discussion prior to award. Also, when the proposal most 
advantageous to the Government involves a material departure from the stated 
requirements, consideration shall be given to offering the other firms which sub- 
mitted proposals an opportunity to submit new proposals on a technical basis 
which is comparable to that of the most advantageous proposal, provided that 
this can’be done without revealing to the other firms any information which is 
entitled to protection under 3-507.1. Paragraph 10(g) of the Solicitation In- 
structions and conditions (Standard Form 33A) advises offerors that the most 
favorable initial proposal may be accepted without discussion. [Italic supplied.] 


Apparently the contracting officer considered Link to be the lowest 
responsible offeror at the time “clarification” of its proposal was 
obtained, since the Air Force advised us the nonresponsibility of 
Burtek had been established preparatory to the override of the posi- 
tive Pre-Award Survey (PAS) issued by DCASO, and acted on the 
basis that he was making an award under the “without discussion” 
provision of ASPR 3-805.1(a) (v), after admittedly conducting a dis- 
cussion with Link. 

After you were furnished a copy of the December 3 Air Force report, 
you submitted additional comments on your protest which formed the 
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basis of our formal requests, dated December 17, 1968, and January 9, 
1969, to the Secretary of the Air Force for supplemental information 
in the matter. On February 18, 1969, the Air Force advised us that 
although no formal written determination of Burtek’s alleged non- 
responsibility had ever been prepared, as required by ASPR 1.9041, 
this defect was considered negligible since the contracting officer was 
able to award to Link on the basis of price alone. 

Further inquiries submitted to the Air Force as a result of confer- 
ences we held with representatives of your company on February 25 
and the Air Force on the succeeding day elicited the following replies: 

(1) On February 28, the Air Force advised us that it considered the 
contracting officer’s “clarification” with Link, concerning the price 
effect of a waiver of first article, reliability and maintainability test- 
ing requirements, to be proper, because Burtek was not eligible for 
waiver of the requirement, but it believed the resultant Link price 
reduction was excessive and that it would have been more consistent 
with the regulations to have given Burtek an opportunity to reduce 
its price. 

(2) The reliability and maintainability testing requirements for 
the aircraft and the amplifier could not be considered as severable, 
and therefore the testing requirements for the trainer could not be 
waived even though Burtek had successfully completed such a pro- 
gram for trainers utilizing the vacuum tube amplifiers. 

Your objections to the decisions described above are briefly sum- 
marized as follows: 

(1) The Department’s clarification of Link’s bid constituted nego- 
tiation, and therefore, the provisions of ASPR 3-805.1(a), quoted 
above, and 10 U.S.C. 2304(g), quoted below, required that the Air 
Force also conduct discussions with your company : 

(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals shall be solicited from the maximum number of qualified sources 
consistent with the nature and requirements of the supplies or services to be 
procured, and written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price, and other 
factors considered : Provided, however, That the requirements of this subsection 
with respect to written or oral discussions need not be applied to procurements 
in implementation of authorized set-aside programs or to procurements where 
it can be clearly demonstrated from the existence of adequate competition or 
accurate prior cost experience with the product that acceptance of an initial 
proposal without discussion would result in fair and reasonable prices and 
where the request for proposals notifies all offerors of the possibility that award 
may be made without discussion. 

(2) The decision of the contracting officer to waive the first article 
and reliability and maintainability programs with respect to Link’s 
amended proposal constituted a substantial change in the Govern- 
ment’s requirements and-therefore should have been the basis of an 
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amendment to the RFP in accord with ASPR 3-805.1(e), quoted as 
follows: 


(e) When, during negotiations, a substantial change occurs in the Govern- 
ment’s requirements or a decision is reached to relax, increase or otherwise 
modify the scope of the work or statement of requirements, such change or 
modification shall be made in writing as an amendment to the request for 
proposal or request for quotations, and a copy shall be furnished to each prospec- 
tive contractor. See 3-505 and 3-507. Oral advice of change or modification may 
be given if (i) the changes involved are not complex in nature, (ii) all prospec- 
tive contractors are notified simultaneously (preferably by a meeting with the 
contracting officer), and (iii) a record is made of the oral advice given. In such 
instances, however, the oral advice should be promptly followed by a written 
amendment verifying such oral advice previously given. The dissemination of 
oral advice of changes or modifications separately to each prospective bidder 
during individual negotiation sessions should be avoided unless preceded, ac- 
companied, or immediately followed by a written amendment to the request for 
proposal or request for quotations embodying such changes or modifications. 


(3) The Department’s citation of ASPR 3-805.1(a)(v) as justifi- 
cation for its award is improper as the section contemplates award to 
the company having submitted the most favorable initial proposal, 
and your initial proposal, not Link’s, was most favorable to the 
Government. 

When proposals were received on May 16, 1968, in response to.the 
subject RFP, as amended, the cost of your. proposal was nearly 
$130,000 lower than that proposed by Link, and since the Air Force 
has not forwarded any adverse data indicating your proposal was 
deficient in some other respect, it was obviously within the competi- 
tive price range of Link’s offer. Accordingly, ASPR 3-805.1(a) re- 
quired the Department to conduct discussions (i.e., negotiate) with 
you, unless your company was considered nonresponsible, or unless 
one of the exceptions to this requirement listed in ASPR 3-805.1(a) 
(i through v) could properly be employed. Although the contracting 
officer appeared to be convinced that your firm lacked the capacity to 
deliver the requirement in accord with the 10-month delivery schedule, 
notwithstanding the positive PAS certified by (DCASO), Okla- 
homa City, so as to render your company nonresponsible, he never 
documented such a determination as required by ASPR 1-904.1, nor 
did he refer this determination to the Small Business Administration 
(SBA), in accordance with ASPR 1-705.4(c) because of your small 
business status. Consequently your concern could not have been con- 
sidered nonresponsible for the purposes of this procurement at the time 
“clarification” was obtained from Link. 

In these circumstances we cannot agree with the Air Force position 
that the exception listed in ASPR 3-805.1(a) (v), justifies the action 
taken. In this regard we have maintained that 10 U.S.C. 2304(g) 
operates only to permit acceptance of a proposal exactly as it was 
initially received, and cannot be relied upon as justification for con- 
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ducting discussions with only one offeror where other offers within 
a competitive range, price and other factors considered, were received. 
46 Comp. Gen. 191; B-158528, April 26, 1967. In this context the price 
of Link’s proposal as initially received was considerably in excess of 
the price of your proposal and could not be considered most favorable 
to the Government, and the “clarification” requested by the Air Force 
from Link, thereafter, which resulted in a price reduction of nearly 
$140,000, clearly constituted “negotiation.” 45 Comp. Gen. 417, 427; 
47 id. 252, 262. Since Link’s proposal was not the most favorable pro- 
posal received, it therefore was not within the exception to the written 
or oral discussion requirement of 10 U.S.C. 2304(g). As accepted, 
the Link proposal differed from the proposal submitted both in price 
and in deleting the first article testing, which was specifically required 
by the RFP on which proposals were submitted. 

With respect to your contention that the RFP should have been 
amended pursuant to ASPR 3-805.1(e) in view of the Link “clarifica- 
tion” to indicate that offers would be accepted on the basis of first 
article and reliability testing originally required, we believe that, 
while such action would have been proper, it was not necessary if this 
information had been furnished to you by the Air Force during an 
appropriate discussion conducted pursuant to ASPR 3-805.1(a). In 
any event we do not believe it was proper to make award to Link on 
the basis of this modification without notice to you that Link was 
being offered an opportunity to bid on the basis of such modification, 
and without giving you an opportunity to modify your bid price in 
the light of such knowledge, notwithstanding that you may not have 
been eligible to submit a new price based upon waiver of first article 
testing or maintainability and reliability testing. B-166072(2), March 
27, 1969 ; 47 Comp. Gen. 778, June 25, 1968. 

Because of the advanced status of production under the August 16 
award to Link, we feel that it would not be in the interest of the Gov- 
ernment to cancel the contract ; however, we are advising the Secretary 
of the Air Force of our views as to the improprieties discussed 
above. 

With respect to the additional requirement of 10 T-26A trainers 
awarded to Link under letter contract F33657-69-C-0471, pursuant to 
a determination that the public exigency would not permit the delay 
incident to advertising, the contracting officer has advised us that the 
September 1969 required delivery date of the first installment of the 
trainers did not allow sufficient time to obtain the items in a competi- 
tively negotiated procurement. At the time the Determinations and 
Findings to negotiate noncompetitively were composed in September 
1968 the estimated time for delivery under a competitive procurement 
was considered to be 15 months, or 3 months later than the Septem- 
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ber 1969 due date, as follows: (1) 5 to 6 months administrative lead- 
time; (2) plus 8 months (or longer) for first article approval from 
a producer having a successful background experience in solid state 
development and production. (Your company, not having this experi- 
ence, would require a still longer period of time.) (3) 2 additional 
months before delivery of the first two trainers. 

You have cited several of our opinions to the effect that, while the 
public exigency justification gives a contracting officer a wide range 
of discretion in determining the extent of negotiation, the contracting 
officer’s exercise of that discretion is subject to our review to ascertain 
whether the selected basis is reasonable. 44 Comp. Gen. 590, You main- 
tain that unless credence is given to the 5 or 6 month administrative 
leadtime requirement cited by the Air Force, we should hold the con- 
tracting officer’s decision to conduct negotiations with Link on a sole- 
source basis as unreasonable. You contend that a leadtime of this dura- 
tion would not have been involved if ASD had requested a proposal 
from your concern in addition to the one obtained from Link, since you 
were familiar with all procurement requirements. 

Apparently, the 5 or 6-month administrative leadtime estimate was 
based on the 6-month period it took to effect an award under RFP 
F33657—-68—R-0749. This judgment is based on information contained 
in a letter dated February 26, 1969, from Colonel William J. Tipton, 
quoted as follows: 


The prior procurement for these trainers which was competed took approximately 
six (6) months before the award was made. The contracting officer, mindful of 
the delays incurred in the prior procurement, estimated that it would take be- 
tween five (5) and six (6) months to accomplish a competitive procurement for 
the new requirement. 

Although we believe the actual administrative leadtime incurred 
in a competitive procurement involving only your concern and Link 
would probably have been considerably less than the 6—month estimate 
suggested, in view of the possibility that additional discussions with 
the offerors would have been necessary before a contract could have 
been consummated with either concern we cannot maintain that a com- 
petitively negotiated procurement of this sort would not have taken 
any more time than that involved in a sole-source award. We are also 
aware that the Department failed to specify the “considerably longer 
period” for first article approval that your concern would allegedly 
need in excess of the 8-month approval period estimated for concerns 
having successful background experience in the solid state field. Appar- 
ently, this estimate was based on reports submitted by ASD technical 
personnel who participated in the preaward survey of your concern. 
In view thereof, and in view of the considerable range of discretion 
vested in contracting officers and the urgency status of the procurement, 
we do not feel that your statement that you could have delivered the 
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trainers within the 10-month time limitation as indicated by the Okla- 
homa City DCASO team can be considered an adequate basis for 
objecting to the letter contract award. 

Since we cannot hold that you would have been able to meet the 
required delivery schedule under a competitively negotiated procure- 
ment initiated in September or October of 1968, we believe the instant 
case is distinguishable from the circumstances present in 46 Comp. Gen. 
651 (February 6, 1967) in which we held that a sole-source procure- 
ment, which was effected upon cancellation of an invitation for bids be- 
cause of the need for accelerated delivery and awarded to other than the 
lowest bidder under the canceled IF B, was improper where the lowest 
bidder could have met the same delivery schedule eventually agreed 
upon in the sole-source award. We are advising the Secretary of the 
Air Force, however, that the contracting officer should be requested 
to formulate the elements of an anticipated delivery schedule with 
more precision in future urgent procurements in order to be certain 
that a given procurement could not be competitively negotiated. 


[ B-166350 J 


Fees—Bank Drafts, Money Orders, Ete.—Use of Collection 
Proceeds 

The use of collection proceeds to cover the cost of fees for money orders or bank 
drafts prior to mailing the balance of the collection to depositories with an appro- 
priate accounting adjustment as an optional method to an employee paying the 
fee from his personal funds and obtaining reimbursement from the appropria- 
tion will not contravene the requirements of 31 U.S.C. 484 that the gross amount 
of moneys received on behalf of the United States must be covered into the 
Treasury as miscellaneous receipts. The proposed procedure under which the cost 
of fees for money orders and bank drafts would be charged to the proper appro- 
priation without diminishing the gross amounts ultimately deposited in the 
Treasury may be adopted after detailed accounting procedures have been devel- 
oped and approved for promptly effecting the necessary accounting adjustments. 


To the Secretary of Agriculture, April 16, 1969: 


Reference is made to letter dated March 5, 1969, from your Assistant 
Secretary for Administration in which, as an optional procedure, it is 
proposed to utilize from the proceeds of collections amounts sufficient 
to cover the costs of fees for money orders or bank drafts prior to 
mailing the balance of the collections to depositories. The proposal 
contemplates an accounting adjustment during the same accounting 
period, which would charge avuilable appropriations with the costs of 
the fees and credit the receipt accounts which otherwise would have 
been initially credited with the amounts, including the amounts of 
those fees. 

It is stated that the Department has over 8,000 collection officers 
who receive funds from various sources for repayment of loans, use of 
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recreation areas, sale of forest products, etc. Many of the collection 
officers are not located near a Federal Depository and must use mail 
service to transmit collections. 

Before mailing these collections, cash receipts must be converted to 
a postal money order or a bank draft. Departmental instructions based 
upon 31 U.S.C. 484 provide that fees charged for these instruments 
cannot be paid from cash receipts. The employee is required to pay 
such fees from his personal funds and obtain reimbursement from 
appropriations. 

Because of the belief that employees, even though reimbursed, should 
not have to pay these fees from personal funds, and because economies 
in accounting operations could be accomplished, you would like to use 
the procedure as set out in the first paragraph of this decision as an 
optional procedure for use by your agencies. The letter states that the 
result of these transactions would be identical to that of the present 
procedure where the full amount of receipts are initially deposited 
in a depository and the employee reimbursed from appropriation ac- 
counts for fees paid from personal funds. Your question is whether 
the proposed procedure meets the requirements of 31 U.S.C. 484. 

Section 3617 of the Revised Statutes which has been codified as 31 
U.S.C. 484 provides: 

The gross amount of all moneys received from whatever source for the use of 
the United States, except as otherwise provided in section 487 of this title, shall 
be paid by the officer or agent receiving the same into the Treasury, at as early 
a day as practicable, without any abatement or deduction on account of salary, 
fees, costs, charges, expenses, or claim of any description whatever. But nothing 
herein shall affect any provision relating to the revenues of the Post Office 
Department. 

The accounting officers of the Government have consistently held 
that, in the absence of express statutory authority to the contrary, the 
provisions of that section require that the gross amount of moneys 
received by an officer on behalf of the United States be covered into the 
Treasury as miscellaneous receipts. See 45 Comp. Gen. 27; 27 id. 422; 
23 id. 564. 

Your proposed optional procedure would result in charging the cost 
of the fees for money orders and bank drafts to the appropriation 
Congress has provided for the purpose and would not result in dimin- 
ishing the gross amounts ultimately deposited into the Treasury. Ac- 
cordingly we have no objection to its adoption after detailed accounting 
procedures for promptly effecting the necessary accounting adjust- 
ments have been developed and have been found mutually satisfac- 
tory to your accountants and to the representatives of the General 
Accounting Office. Cf. 15 Comp. Gen. 993. 
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Contracts—Modification—Facilitation of Defense Effort—Review 
Jurisdiction of General Accounting Office 


Although a denial of relief under the authority to amend or modify contracts 
to facilitate the national defense (50 U.S.C. 1431-1435) is not subject to review, 
the suspicion of a mistake in the only offer made under a request for proposals 
in response to urging by the procurement office that was more than 50 percent 
less than the Government’s estimate and which the contracting officer failed to 
verify in accordance with paragraph 2-406 of the Armed Services Procurement 
Regulation but accepted on the basis of the conjectural manufacturing process 
guessed at by the Government engineer is a factual finding that is not final in 
connection with any other form of relief, and the contractor is entitled to a price 
adjustment based on an audit of actual contract costs, absent proof of what 
the offer would have been but for the error. 


To the Secretary of the Army, April 17, 1969: 


Reference is made to a letter, with enclosures, dated November 19, 
1968, AMCGC-B, from Headquarters, United States Army Materiel 
Command, in response to our letter to you of November 13, 1968, 
requesting a report relative to the claim of the Hamilton Watch Com- 
pany, Lancaster, Pennsylvania, for an increase in price under contract 
No. DA-360-38-A MC-3099A, based on a mistake in bid alleged after 
award. 

The claim in question was previously considered by the Army 
Munitions Command, Frankford Arsenal, on August 30, 1968, under 
Public Law 85-804, approved August 28, 1958, 50 U.S.C. 1431-1435, 
which authorizes amendment or modification of contract to facilitate 
the national defense. While denials of claims under that statute are 
not subject to review by this Office so far as entitlement to the reliet 
authorized by the statute is concerned, factual findings made in the 
course of considering such claims are not endowed by any contractual 
or statutory provision with any attribute of finality which would re- 
quire them to be considered as binding in connection with the con- 
sideration of any other form of remedy, and we therefore may consider 
the claim as we would any other claim based upon alleged mistake in 
bid. 

The contract involved was awarded on a proposal submitted by 
Hamilton in response to Request for Proposal (RFP) AMC(A) 
36038-66-100 (AON), issued by Frankford Arsenal on August 4, 1965, 
which invited prices for a requirements contract for the production 
of up to 840,000 Reduction Gears (Item 1) and 210,000 Pinion Shaft 
Gears (Item 2). The original RFP provided for a deadline of 
August 26, 1965, for the submission of proposals. In a letter of 
August 9, 1965, Hamilton replied to this request, “We regret that 
we will be unable to provide a quotation for the referenced request.” 
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As has been found, and these facts are not in dispute here, on the 
date set for receipt of proposals none of the companies, including 
Hamilton, had submitted proposals. The components described in the 
proposal were urgently needed by Frankford Arsenal to meet its pro- 
duction requirements. On August 23, 1965, the negotiator, by telephone, 
urged Hamilton to reconsider its prior “no bid” response and to sub- 
mit an immediate proposal. In order to accommodate the procurement 
office a proposal was submitted by Hamilton, the only offeror, on 
August 25, 1965. The amount of its bid was $.025 each for the Reduc- 
tion Gears (Item 1) and $.042 each for the Pinion Shaft Gears 
(Item 2). Prior to the solicitation of quotations an independent Gov- 
ernment estimate of $.06 for Item 1 and $.10 for Item 2 was furnished 
to the contracting officer by a Government technical representative. 
The Government negotiator, having noted that Hamilton’s prices 
were more than 50 percent below the Government estimate, referred 
the matter to the Government engineer who had earlier made the 
independent estimate for his consideration and recommendation, and, 
according to the findings made by the Army Munitions Command, 
“to reconsider his independent government estimate.” At paragraph 12 
of those findings, it is stated : 

Upon reviewing the figures the Government engineer advised that he had no 
prior personal experience with the type of gear being purchased. He advised that 
his estimate was based upon a multi-operation manufacture. He informed the 
contracting officer that the gear in question was a clock type gear and apparently 
the Hamilton engineers who estimated the proposal believed the gear could be 
blanked out in a one-step automatic stamping machine operation. He further 
advised that his experience, compared to Hamilton engineers involved in gear 
manufacture, was such that his independent estimate should be ignored. He 
advised that based upon a blanking operation the price offered by Hamilton was 
reasonable. 

Based upon the foregoing advice, the contracting officer awarded 
the contract to Hamilton on September 9, 1965, without requesting a 
confirmation of price, and immediately placed delivery order No. 1, 
covering 243,000 Reduction Gears and 61,000 Pinion Shaft Gears for 
a total price of $9,637, including the cost of initial setup. 

Hamilton itself has categorically and unequivocally denied that its 
proposal was based upon such a one-step stamping operation as sug- 
gested by the contracting officer’s advisor. Its specific allegations of 
error are perhaps best summarized, in nontechnical terms, in its coun- 
sel’s letter to our Office of November 4, 1968, where it is stated : 

As a result of the haste involved, and of having to by-pass standard review 
procedures, Hamilton’s methods engineer made several basic mistakes, including 
a failure to price certain work items and a gross underestimation of the require- 
ments of others. His largest and most fundamental mistake was in failing to 
include in the bid the cost of burr removal operations. 

Hamilton produces the gears involved in these contracts by first automatically 


stamping out flat blanks, having the appearance of an ordinary washer. Those 
blanks are then stacked on arbors, so that the gear teeth on the outside circum- 
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ference of several blanks can be cut or hobbed at the same time. The stamping 
process of such thick material leaves burrs, which have to be removed by second- 
ary operations such as grinding and tumbling. None of those secondary burr 
removal operations, which are described in earlier correspondence attached, 
were included in Hamilton’s bid, due wholly to the oversight of the methods 
engineer who prepared it. 


In addition, the bid failed to include the stacking operation, even though this 
was specified in the methods proposal. It also failed to make allowance for the 
additional inspection required by the contract and it substantially under- 
estimated the cost of necessary materials due to the lack of time to obtain a 
firm quote from prospective suppliers. These mistakes and the cost attributable 
to them are also set forth in detail in the attached correspondence. 

Bach of these mistakes or omissions was the direct result of the previously 
mentioned lack of time to prepare the bid in accordance with Hamilton’s stand- 
ard practices. They are the mistakes which we are confident would have been 
quickly discovered if a request for verification had been received. 

These mistakes made in the preparation of Hamilton’s bid were 
brought to the attention of Hamilton’s management by its technical 
personnel at about the time delivery order No. 1 was completed. 
Hamilton immediately advised Frankford Arsenal that a mistake had 
been made in its bid and that it was sustaining extreme financial hard- 
ship in performing the contract. A meeting was held at the Arsenal 
of June 7, 1966, at which time Frankford first informed Hamilton that 
its bid was the only one received and that its price was only one-half 
of the Government estimate. When Hamilton requested that its contract 
price be increased, the contracting officer advised Hamilton that it 
could file a claim for contract adjustment and that until such time 
as an adjustment was made it would have to complete the contract at 
the original price. As instructed, contractor completed performance 
under the contract, completing deliveries under delivery orders Nos. 2, 
3, and 4 in February 1967. 

On April 25, 1967, the contractor presented its formal request for 
relief under Public Law 85-804, in accordance with section 17-204.3 
of the Armed Services Procurement Regulation (ASPR). Hamilton’s 
claim, and its present request, is that the contract price be reformed or 
adjusted to pay to it an additional $53,147.31, which sum represents 
contractor’s costs omitted by the mistake in its bid, plus 10 percent 
profit, less the amounts already paid or payable. This sum is also the 
additional amount contractor would have been paid under this contract 
if its prices under this contract had been the same as its prices under a 
contract (DAAA25-67-C0564) later negotiated with it by the Arsenal 
for significant quantities of the same gears in March 1967, on a sole 
source basis, the prices for Items 1 and 2 being $.078 and $.083 respec- 
tively. It should also be noted that a Government technical evaluation 
was made of the two items on October 9, 1967, estimating the cost of 
the items if produced at Frankford. According to this study, the costs 
of the items would have been $.1205 and $.1339 respectively. 

We have consistently held that the responsibility for preparation of 
a bid rests with the bidder. Therefore, a bidder who makes a mistake 
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in a bid which has been accepted in good faith by the Government must 
bear the consequences unless the mistake was mutual or the contracting 
officer had either actual or constructive notice of the mistake prior to 
award. 17 Comp. Gen. 373 and 532; 20 id. 652; 23 id. 596. It is equally 
well established, however, that if a material mistake is made by one 
party to a contract and the mistake is known by the other party, or 
because of accompanying circumstances the other party had reason to 
know of the mistake, the latter party has no right to take advantage 
of the mistake and the party making the mistake has the right to 
rescission and restitution. See (. V. Monroe Manufacturing Com- 
pany v. United States, 143 F. Supp. 449, 451; Union Painting Com- 
pany v. United States, 198 F. Supp. 282; United States v. Metro 
Novelty Manufacturing Company, 125 F. Supp. 713. See also 44 Comp. 
Gen. 383, 386. 

We are satisfied from the record before us that Hamilton made an 
error in its proposal as alleged. The contracting officer himself ap- 
parently concedes this, and has stated, in effect, that the error was due 
to the accelerated manner in which the Government requested a pro- 
posal from Hamilton and the haste in which Hamilton responded to 
the request for proposals. Specifically, he stated “It offered a proposal 
under Government pressure.” He recommended that relief be granted 
to the contractor. 

The task of ascertaining what an official in charge of accepting offers 
should have known or suspected is not always an easy one. However, 
the test here must be that of reasonableness, i.e., whether under the 
facts and circumstances of this case there were any factors which 
reasonably should have raised the presumption of error in the mind of 
the contracting officer. The employment of such a test in this matter 
reveals that Hamilton’s offer was more than 50 percent less than the 
Government’s estimate, and the Government’s estimator offered only a 
conjecture as to a possible basis for such a low bid. In these circum- 
stances, even though only one bid was received, we believe that it was 
unreasonable for the contracting officer to assume that the bid must 
have been based on the process guessed at by the estimator ; the definite 
possibility of error was still present, and we believe verification of the 
bid should have been requested before award. See B-157742, Octo- 
ber 11, 1965. 

Where, as in the instant case, the contracting officer has reason to 
suspect a mistake, he must take action necessary to reasonably remove 
any such suspicion. This principle has been explicitly embodied in 
section 2-406 of ASPR. Section 2406.1 requires that : 


After the opening of bids, contracting officers shall examine all bids for mis- 
takes. In cases of apparent mistakes, and in cases where the contracting officer 
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has reason to believe that a mistake may have been made, he shall request from 
the bidder a verification of the bid, calling attention to the suspected mistake. 
[Italic supplied. ] 

In the instant case it is our opinion that an after the fact Govern- 
ment estimate based on a speculative method of manufacture could not 
dispel the contracting officer’s admitted initial suspicions of a mistake 
in Hamilton’s bid or justify his failure to follow the ASPR require- 
ment for verification. To rule otherwise would permit Government 
estimates to be rationalized away at any time a contractor made a 
substantial error, especially in a sole bidder situation, merely by 
evolving a possible hypothesis which might explain a lower bid. 

Since we conclude that the contracting officer was chargeable with 
notice of Hamilton’s error, it follows that Hamilton cannot legally be 
held to the contract price. In the absence of proof of what Hamilton’s 
bid would have been in the absence of error, we believe that the amount 
of the adjustment is best determined by an audit of the actual costs 
under the contract. As bearing on their reasonableness, the estimate 
made of the cost of producing these two items at Frankford Arsenal 
is helpful. Also, as stated earlier, contract DAAA-25-67-C0654 was 
awarded to Hamilton in March 1967 on a sole source basis, the nego- 
tiated prices for these identical items being $.078 and $.083 respectively. 
Applying the prices under that contract to the number of items de- 
livered under the instant contract would result in a price differential in 
excess of the claimed amount. In addition, Hamilton’s claim was 
audited by the Defense Contract Audit Agency, as well as by the 
Arsenal, and in both instances the audit reports verified the cost figures 
submitted by Hamilton. There were earlier attempts made to com- 
promise this matter, but since all such efforts proved: fruitless, they 
have no bearing now as to the amount of the adjustment previously 
found to be reasonable. 

Accordingly, we approve payment of the amount of $53,147.31, in 
addition to invoices we understand have not yet been paid in the sum of 
$2,103.68, as the balance due Hamilton as reasonable compensation for 
the articles delivered under the several purchase orders issued under 
the contract of September 9, 1965. Reference should be made to this 
decision in the voucher on which such payment is made. 


[ B-166032 J 
Leaves of Absence—Advances—Return to Duty Requirement 


The advancement of annual leave to an employee missing at sea at least a month 
contravenes the rule that an employee may not be advanced annual or sick 
leave if it is known at the time of the advance that he will not return to duty. 
While it may not have been known for a certainty at the time of approving the 
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advance of annual leave to the missing employee that he would return to duty, 
available information indicated his return was a remote possibility, and the 
court subsequently determining the employee was lost at sea, the presumption 
of life was conclusively rebutted and payment of salary for the period of annual 
leave advanced may not be certified. 


To T. R. MeVey, United States Department of Transportation, 
April 17, 1969: 


We refer to your letter of February 14, 1969, your reference 24-21, 
which requests our views concerning the propriety of advancing annual 
leave to Mr. Russell A. Potter covering the period January 12 to 25, 
1969. 

Mr. Potter, an employee of the National Transportation Safety 
Board, Department of Transportation, was lost at sea while on a 
vacation cruise aboard the Lisa Ann II which departed Newport, 
Rhode Island, for St. Thomas, V.I., on or about December 2 or 3, 
1968. The vessel failed to report for refueling at Bermuda on De- 
cember 10 and has not since been heard from. 

We held in our decision of February 11, 1969, 48 Comp. Gen. 527, 
that missing persons benefits would not be payable in Mr. Potter’s 
case unless an administrative determination is made that the-status 
otherwise giving rise to missing persons benefits was the proximate 
result of Mr. Potter’s employment. While your letter does not so 
state we presume that no such administrative determination has been 
made in Mr. Potter’s case. 

As indicated above, Mr. Potter had been missing at sea for more 
than a month prior to January 12, 1969, the commencement of the 
period covered by the annual leave advance. While no positive evi- 
dence of Mr. Potter’s death had been found, a body believed to have 
been the skipper of the Lisa Ann II, was located at a position approxi- 
mately 550 miles ESE of Newport and 475 miles NE of Bermuda on 
January 6, 1969. Subsequently, the Coast Guard abandoned all fur- 
ther search for the missing vessel. Also, we understand that on 
April 3, 1969, the Corporation Court of Alexandria determined that 
as of December 5, 1968, the presumption of life in Mr. Potter’s case 
was conclusively rebutted. 

It long has been held that an employee may not be advanced annual 
or sick leave if it is known at the time that he will not return to duty. 
See 25 Comp. Gen. 874 and 23 zd. 837. Cf. FPM Supplement 990-2 
at page 630-9 (S2-5b). 

While it may not have been known for a certainty that Mr. Potter 
would not return to duty at the time annual leave for the period Jan- 
uary 12 to 25 was approved, the information available indicated that 
Mr. Potter’s return was at best a remote possibility. In view thereof 
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and of the court’s determination in the matter we may not authorize 
the proposed advance of annual leave. Therefore, certification for 
payment of salary for the period covered thereby should be withheld. 


[ B-166452 J 


Uniforms—Civilian Personnel—Allowances—Term 


An employee of the National Park Service who within 1 year after becoming 
eligible for and receiving full payment of the initial $60 annual uniform allow- 
ance provided for male maintenance nonsupervisory employees of the Service 
is promoted to a supervisory position in which an employee is allowed an annual 
uniform allowance of $125, if he was required to purchase a substantially differ- 
ent uniform he would be entitled to the $125 allowance from the date of promo- 
tion, nothwithstanding the year covered by the payment received had not expired, 
in view of the fact 5 U.S.C. 5901 and section 4c of the Bureau of the Budget 
Circular No. A-30 prescribing the $125 annual uniform allowance for supervisory 
employees contemplate that an employee will remain subject to substantially 
the same uniform requirements during the annual period to which the limitation 
applies. 


To Harold P. Danz, United States Department of the Interior, 
April 17, 1969: 


We refer to your letter of March 13, 1969, with enclosures, refer- 
ence S94(WR) AF, requesting our advance decision whether a voucher 
covering payment of a uniform allowance in favor of Mr. Robert D. 
Lake, an employee of the National Park Service, Western Region, 
may be certified for payment. 

You report that effective October 6, 1968, the National Park Service 
established a policy that all maintenance employees would be required 
to-wear uniforms in the performance of their official duties. In connec- 
tion with such policy administrative standards were prescribed pro- 
viding for the payment of uniform allowances in accordance with the 
provisions of 5 U.S.C. 5901-5903 and Bureau of the Budget Circular 
No. A-30, Revised, August 20, 1966. Under the administrative stand- 
ards all male maintenance employees in nonsupervisory positions are 
entitled to an initial uniform allowance of $60, and all employees in 
supervisory positions are entitled to an initial allowance of $125. 

On October 6, 1968, the effective date of the policy, Mr. Lake occu- 
pied a nonsupervisory position and, accordingly, was paid an initial 
uniform allowance of $60 covering the 1-year period from October 6, 
1968, to October 6, 1969. Such payment was made in accordance with 
section 6f of Bureau of the Budget Circular No. A-30, which author- 
izes payment of the full initial uniform allowance in advance of the 
year of service. 

On January 26, 1969, Mr. Lake was promoted to a supervisory posi- 
tion and, thus, became eligible for the higher uniform allowance of 
$125 applicable to supervisory employees. In view thereof, Mr. Lake’s 
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employing office submitted a voucher requesting payment of an initial 
allowance of $125 to Mr. Lake covering the period January 26, 1969, to 
January 26, 1970. You report, however, that such voucher was certified 
for payment in the amount of only $65 since an amount in excess of 
$65, together with the $60 allowance previously paid to Mr. Lake, 
would have resulted in his receiving a total payment in excess of $125 
for the 1-year period from October 6, 1968, to October 6, 1969. 

In protesting the suspension of $60 from his voucher Mr. Lake 
points out that after his promotion on January 26, 1969, he no longer 
was able to wear the uniforms which he purchased with the original 
$60 uniform allowance. Since he was required to purchase completely 
new uniforms upon his promotion to the supervisory position, Mr. 
Lake believes that he is entitled to receive the full $125 allowance 
whick: initially is authorized for supervisory employees. 

Section: 5901 of Title 5, United States Code, authorizes an amount 
not to exceed $125 to be appropriated annually for each employee who 
is required by law or regulation to wear a prescribed uniform in the 
performance of his official duties. The head of the agency concerned is 
required to (1) furnish to each such employee uniforms at a cost not 
to exceed $125 a year, or (2) pay to each such employee an allowance 
for uniforms not to exceed $125 a year. The allowances are required to 
be paid in accordance with regulations promulgated by the Director of 
the Bureau of the Budget pursuant to 5 U.S.C. 5903. 

In that regard section 4c of Bureau of the Budget Circular No. A-30 
provides as follows: 

Determining commencement of annual allowances or allotments. The annual 
period to which the limitation of $125 per employee applies shall begin with the 
date on which an employee first becomes eligible for a uniform or a uniform allow- 
ance under the Act. 

The regulations contain no provision covering the case of an em- 
ployee who within 1 year after becoming eligible for and receiving 
full payment of an initial uniform allowance is promoted or assigned 
to another position requiring a different uniform. However, we believe 
that both the statute and section 4c of the regulations, quoted above, 
must be construed as contemplating that the employee will remain 
subject to substantially the same uniform requirements during the 
annual period to which the $125 limitation applies. To hold otherwise 
would, in our opinion, constitute an unreasonable and illogical con- 
struction of the statute and regulations. 

Therefore, in the present case we believe that for purposes of apply- 
ing the annual limitation of $125 the employee may be regarded as 
having commenced a new 1-year period on the date (January 26, 1969) 
that he was promoted to the supervisory position and thereby became 
eligible for the uniform allowance applicable to supervisors. We em- 
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phasize, however, that the above ruling is predicated upon the fact 
that the employee here involved was required to purchase substantially 
different uniforms as a result of his promotion. 

The voucher is returned herewith and may be certified for payment 
in accordance with the foregoing. 


(B-165977] 


Customs—Brokers Fees—Government Shipments 


Although reimbursement of a $12 brokerage fee paid by an employee of the 
United States Forest Service to clear through customs a teledendrometer pur- 
chased from a foreign source by the Service may be made to the employee on 
the basis the Treasury Department, Bureau of Customs, procedure for clearing 
Government shipments from abroad through customs without incurring the 
expense of hiring outside customs brokers was misunderstood and the small 
amount of the fee involved, in the future the procedure of filing customs Form 
3461—“‘Application and Special Permit for Immediate Delivery”—either on 
an individual or yearly basis, should be followed to clear Government shipments 
without the expense of using brokers, and any duty payable billed to the agency 
concerned. 


ioe > W. Milot, United States Department of Agriculture, April 21, 
i 3 


This refers to your letter of December 26, 1968, reference 6540, 
requesting an advance decision from our Office whether you may 


certify for payment a reclaim voucher for $12 in favor of Mr. Russell 
R. Reynolds, an employee of the Forest Service, covering reimburse- 
ment of a broker’s fee paid by him from personal funds incident to 
having a teledendrometer purchased by the United States Forest 
Service cleared through the United States Customs at Dallas, Texas. 
The claim had been disallowed previously by Settlement Certificate 
of our Office dated October 16, 1967. 

The information of record shows that the United States Forest 
Service, Timber Management Laboratory, Crossett, Arkansas, was 
notified by the Bureau of Customs that a mail shipment had been 
received from Sweden and was at the Dallas, Texas, customhouse. The 
Bureau of Customs advised the Forest Service that the notice, together 
with invoice and other related papers, should be presented at the 
customhouse, Dallas, Texas, after arrival of the shipment by the con- 
signee or his duly authorized agent. The notice also stated that “If 
you are not familiar with customs requirements write or telephone 
the customs officer at the address indicated before proceeding to the 
customhouse.” Mr. Reynolds, a project leader at Crossett, hired the 
Railway Express Agency, Inc., of Dallas as an agent to handle the 
shipment through customs on the basis of Bureau of Customs advice 
that “If it is not convenient for you to come to Dallas, there are four 
Customs brokers in this city who offer this service of clearing Customs 
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shipments, for which they charge a fee.” The Railway Express Agency 
charged $12 brokerage fee which Mr. Reynolds paid. Mr. Reynolds 
feels that the interest of the Government was better served by incur- 
ring an obligation of $12 to take care of entry of the shipment into 
the United States rather than to incur approximately $60 expenses 
for a Government employee to travel to the customs office in person. 

Government departments and agencies having shipments from 
abroad should make arrangements to clear their shipments through 
United States Customs without incurring the expense of hiring out- 
side customs brokers (non-Government employees). We have been 
advised by the Treasury Department, Bureau of Customs, that when 
a Government agency receives notice that a Government shipment 
such as here involved has arrived at the customhouse they should 
request a customs Form 3461 (Application and Special Permit for 
Immediate Delivery) from the collector of customs. The Form 3461 
may be filled out on an individual or yearly basis upon compliance 
with the customs requirements. When the original customs Form 3461 
is filed, we understand the collector of customs will furnish the agency 
the necessary instructions to follow. Upon receipt of the completed 
Form 3461 and the absence of other objection the collector of customs 
will then clear the shipment and if there is any duty payable a bill 
will be forwarded to the agency concerned. 19 CFR 8.28(c), 8.59. 
From the foregoing it would appear appropriate that the procedures 
outlined in the customs regulations should be followed in the future 
in similar situations in clearing Government shipments through the 
United States Customs. In that regard, see generally 19 CFR 8.6, 8.8, 
8.15(c) (12), 9.4 and 10.103. 

You indicate in your letter that authority exists under 28 Comp. 
Gen. 172 for payment of the claim. That decision involved the ex- 
penses of hiring customs brokers to clear shipments of an employee’s 
household effects through foreign customs which are administratively 
approved as necessary and unavoidable expenses incident to the trans- 
portation of the effects. The shipment here in question neither con- 
sisted of an employee’s household effects nor involved the clearance 
of such effects through foreign customs. 

In this instance, however, in view of the misunderstanding as to 
applicable procedures and the small amount involved, the voucher, 
returned herewith, may be certified for payment if otherwise correct. 


[B-166217] 


Fees—Physicians—Court Appointed—Examine Narcotics Addicts 


When a Federal court authorized to either appoint private physicians or use 
the Office of the Surgeon General of the Public Health Service, Department of 
Health, Education, and Welfare (HEW) to examine persons who are voluntarily 
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committed as narcotics addicts under title III of the Narcotic Addict Rehabil- 
itation Act of 1966 (42 U.S.C. 3411-3426), appoints and selects private physi- 
cians, the compensation of the court appointed private physicians is payable 
from the appropriation appearing in annual Judiciary acts under the heading 
“Travel and Miscellaneous Expenses,” for although HEW bears the cost of 
examinations performed by regular or contract physicians of the Surgeon Gen- 
eral’s Office, their appropriations are not available for the payment of court 
selected private physicians over whom they have no control. 


To the Attorney General, April 21, 1969: 


Reference is made to letter dated February 13, 1969 (and enclo- 
sures), from the Director, Office of Budget and Accounts, Administra- 
tive Division, Department of Justice, requesting a decision as to what 
appropriation is available to pay physicians appointed by Federal 
courts to examine persons who may be voluntarily committed as nar- 
cotics addicts under title III of the Narcotic Addict Rehabilitation 
Act of 1966 (act), 80 Stat, 1444, 42 U.S.C. 3411-3426. 

Enclosed with the Director’s letter was a memorandum prepared 
by the Office of Legal Counsel setting forth your Department’s views 
in the matter. We have also received and considered the views of the 
Department of Health, Education, and Welfare (HEW) and the 
Administrative Office of the United States Courts. 

Each of the above mentioned Federal agencies has expressed the 
view that its appropriations are not available to pay private physi- 
cians appointed by Federal courts under title III of the above-cited 
act to examine persons who may be drug addicts. In your Depart- 
ment’s memorandum it is pointed out that the act provides that the 
examining physicians shall be paid “out of such funds as may be pro- 
vided by law,” but that there is no suggestion in the act or its legis- 
lative history as to which agency’s funds should be used for the pur- 
pose in question. 

The Administrative Office of the United States Courts appears to 
be of the view that HEW should bear the cost of the examination 
required by section 303 whether the examination is conducted by the 
Surgeon General or by court appointed private physicians. The De- 
partment of Justice expresses the view that while authority may be 
inferred from the appropriations for HEW and for the Administra- 
tive Office of the United States Courts, the latter agency’s appropria- 
tion may be the better source of funds. 

Title III of the Narcotic Addict Rehabilitation Act of 1966, relates 
to persons not charged with any offense who submit themselves (or 
are submitted by relatives) to Federal jurisdiction and request com- 
mitment for treatment of drug addiction. Section 303 of the act, 42 
U.S.C. 3413, reads as follows: 

The court shall immediately advise any patient appearing before it pursuant 


to an order issued under subsection (c) of section 3412 of his right to have (1) 
counsel at every stage of the judicial proceedings under this subchapter and 
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that, if he is unable because of financial reasons to obtain counsel, the court 
will, at the patient’s request, assign counsel to represent him; and (2) present 
for consultation during any examination conducted under this section, a qualified 
physician retained by such patient, but in no event shall such physician be 
entitled to participate in any such examination or in the making of any report 
required under this Section with respect to such examination. The court shall 
also advise such patient that if, after an examination and hearing as provided 
in this subchapter, he is found to be a narcotic addict who is likely to be rehabil- 
itated through treatment, he will be civilly committed to the Surgeon General 
for treatment; that he may not voluntarily withdraw from such treatment; 
that the treatment (including posthospitalization treatment and supervision) 
may last forty-two months; that during treatment he will be confined in an 
institution; that for a period of three years following his release from con- 
finement he will be under the care and custody of the Surgeon General for 
treatment and supervision under a posthospitalization program established by 
the Surgeon General; and that should he fail or refuse to cooperate in such 
posthospitalization program or be determined by the Surgeon General to have 
relapsed to the use of narcotic drugs, he may be recommitted for additional 
confinement in an institution followed by additional posthospitalization treat- 
ment and supervision. After so advising the patient, the court shall appoint two 
qualified physicians, one of whom shall be a psychiatrist, to eramine the patient. 
For the purpose of the examination, the court may order the patient committed 
for such reasonable period as it shall determine, not to exceed thirty days, to 
the custody of the Surgeon General for confinement in a@ suitable hospital or 
other facility designated by the court. Each physician appointed by the court 
shall, within such period so determined by the court, examine the patient and 
file with the court, a written report with respect to such examination. Each such 
report shall include a statement of the examining physician’s conclusions as to 
whether the patient examined is a narcotic addict and is likely to be rehabilitated 
through treatment. Upon the filing of such reports, the patient so examined 
shall be returned to the court for such further proceedings as it may direct 
under this subchapter. Copies of such reports shall be made available to the 
patient and his counsel. [Italic supplied. ] 


In your Department’s memorandum it is stated that the appoint- 
ment of physicians to conduct examinations under title III is a matter 
for the particular Federal court. It is further stated that it is the 
court which decides whether to utilize the services of the Surgeon 
General to conduct the examination or to appoint private physicians 
for that purpose and that it is the court which—if it decides on pri- 
vate physicians—selects the private physicians, Thus, it appears that 
section 303 is interpreted as authorizing the court to utilize the facil- 
ities and physicians of the Surgeon General’s Office (Public Health 
Service) of HEW for the purpose of conducting the examination 
required by section 303 or to appoint private physicians to conduct 
such examination. Also, we are advised that if physicians of the Sur- 
geon General’s Office are used to conduct the examination, HEW bears 
the cost thereof. However, as indicated above, in cases where the court 
appoints private physicians to conduct the required examination there 
is disagreement among the three agencies involved as to whose appro- 
priations are available to pay the fees of the private physicians. 

Section 313 of the act, 42 U.S.C. 3423, provides that : 

Physicians appointed by the court to examine any person pursuant to this 
subchapter and counsel assigned by the court to represent any person in judicial 
proceedings under this subchapter shall be entitled to reasonable compensation, 


in an amount to be determined by the court, to be paid, upon order of the court, 
out of such funds as may be provided by law. [Italic supplied.] 
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It is clear from section 313 that if private physicians are appointed 
by the court to conduct the examination required by section 303, the 
amount of compensation to be paid such physicians is to be determined 
by the court and that the Surgeon General would have no authority to 
fix such compensation. Moreover, while section 313 provides that the 
compensation authorized therein shall be paid “upon order of the 
court,” there is nothing in the statute involved, or its legislative his- 
tory, to indicate that the court may order the Surgeon General to make 
the required payment. 

It is clear from what is stated above that the decision whether to ap- 
point private physicians or utilize the Surgeon General’s Office to con- 
duct the examination required by section 303 rests with the court and 
not HEW. Further, while section 314(b) authorizes the Surgeon Gen- 
eral to enter into arrangements with any public or private agency or 
any person, on a reimbursable basis or otherwise, for the examination 
or treatment of individuals pursuant to title ITI, it is our view that sec- 
tion 314(b) is applicable only in cases where the Surgeon General is 
responsible for examining or treating the person involved, i.e., appli- 
cable only to the functions of the Surgeon General. In other words 
section 314(b) authorizes the Surgeon General to contract out services 
or functions which the Surgeon General would be responsible for per- 
forming or providing under title III. Also, while the current HEW 
appropriations act (Public Law 90-557, 82 Stat. 969, October 11, 1968) 
appropriates funds to HEW for expenses necessary for carrying out 
“* * * tothe extent not otherwise provided * * * the Narcotic Addict 
Rehabilitation Act of 1966 * * *,” it is again our view that this appro- 
priation is available only for expenses arising out of, or which are a 
necessary or proper incident of, the functions vested in the Surgeon 
General under title III of the act. 

As indicated above, it is the court which decides whether to utilize 
the services of the Surgeon General or private physicians to conduct 
the examination required by section 303, and, if the court decides on 
private physicians, it selects such physicians and (under section 313) 
determines the amount they are to be paid for the examination. Ac- 
cordingly, and in the absence of any statutory language indicating the 
appropriation to be used to pay the costs in question, it is our view that 
if the court appoints private physicians to conduct the examination re- 
quired by section 303, their compensation (for the examination) should 
be paid from the appropriation appearing in annual Judiciary Appro- 
priation Acts under the heading “Travel and Miscellaneous Expen- 
ses.” For the fiscal year 1969 this appropriation provision reads, in 
part, as follows: 


For necessary travel and miscellaneous expenses, not otherwise provided for, 
incurred by the Judiciary * * *. Judiciary Appropriation Act, 1969, Pub. L. 90- 
470, 82 Stat. 685. [Italic supplied.] 
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To hold that HEW should pay the compensation of the private physi- 
cians would require HEW to pay expenses over which it has no 
control. 

A copy of this letter is being furnished the Secretary of Health, 
Education, and Welfare, and the Director, Administrative Office of the 
United States Courts. 


[ B-164384 J 


Contracts—Specifications—Furnishing More Than _ Contract 
Requirements 


Under a Federal Supply Schedule contract for one-speed recorders awarded pur- 
suant to an invitation soliciting bids on four speed classes, the approval as ac- 
ceptable of a two-speed recorder preproduction sample, the delivery of the 
superior two-speed. equipment at no additional cost to the Government, and a 
subsequent price reduction under the terms of the contract to match the price 
of the successful bidder on two-speed recorders is not legally objectionable. Even 
though the two-speed equipment is superior to the one-speed recorder, if the bid- 
der had indicated intent to supply two-speed equipment for the one-speed equip- 
ment bid on, it would not have been entitled to an award at a bid price higher 
than that offered by the two-speed equipment bidder, and it is by virtue of the 
invitation and award that the bidder may be considered a contractor for two- 
speed equipment. 


To Hedrick and Lane, April 23, 1969: 


Reference is made to your letter of September 5, 1968, protesting on 
behalf of Fidelity Sound Company, Inc., that the 3M Company is be- 
ing permitted to furnish two-speed portable tape recorders under a 
Federal Supply Schedule contract when its bid under General Serv- 
ices Administration (GSA) invitation FPNHO-K-27628-A-5-10-68, 
upon which the contract is based, was for one-speed portable tape 
recorders. 

The invitation solicited bids for furnishing intercommunication sets 
and sound recording and reproducing equipment for the period July 1, 
1968, through June 30, 1969. Among the items upon which bids were 
solicited were semiprofessional, grade “B,” dual track, portable tape 
recorders in accordance with interim Federal specification W-R- 
00168a(GSA-FSS) of December 12, 1966, and interim amendment 
No. 2 of March 29, 1968. Paragraph 1.2.1 of the interim specification 
provides that the equipment furnished under the specification shall be 
of the following classes: 

Class 1—single speed 
Class 2—dual speed 
Class 3—three speed 
Class 4—four speed 
Paragraph 3.7.3 of the specification states : 


Tape Speeds. Unless otherwise specified (see 6.1) tape speeds shall be as follows: 
Grade B 
Class 1—7% 
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Class 2—3%, 74% 

Class 3—1%, 3%, 74% 

Class 4—1%¢, 1%, 3%, 7. 
Paragraph 6.1(f) provides that tape speed or speeds different from 
those set out in 3.7.3 may be specified by the Government. 

The invitation solicited bids on each of the four classes of tape 
recorders listed in the specification. The invitation specified the 
speeds provided in the specification for each class. 

The 3M Company bid the same price on class 1 and class 2 equip- 
ment, but did not bid on class 3 and class 4 equipment. The price was 
$144 per unit for delivery in the 48 contiguous States and the District 
of Columbia and $145.44 per unit for delivery to Alaska, Hawaii and 
Puerto Rico. The 3M Company stated no exception in its bid to the 
invitation requirements. 

Fidelity Sound Company, Inc., bid on class 2 and class 3 equip- 
ment. The respective prices were $118.25 and $118.95 per unit delivered 
to any of the places specified in the invitation. Fidelity Sound did 
not bid on class 1 and class 4 equipment. 

On June 19, 1968, a contract was awarded to the 3M Company for 
class 1 equipment and to Fidelity Sound for class 2 and class 3 
equipment. The award notices provided, as required in the invitation 
for bids, that the contractors furnish preproduction samples for in- 
spection and determination as to compliance with the specifications. 
The 3M Company furnished a preproduction sample of a two-speed 
tape recorder which was approved. Thereafter, it delivered two- 
speed equipment under its contract for class 1 equipment. 

In September 1968, after learning that the 3M Company was fur- 
nishing two-speed equipment in lieu of .one-speed equipment, you 
protested that the award should not have been made to that com- 
pany. You stated that the award was destructive of the competitive 
process in that the invitation solicited bids for four different re- 
corders and Fidelity was led into not bidding for class 1 equipment 
on the assumption that only a single-speed machine could meet that 
requirement. You stated further that the 3M Company bid under 
class 1 of a machine meeting the requirements of another class was 
nonresponsive and that the award to it was therefore illegal. 

GSA reported on the protest in a letter of March 14, 1969. GSA 
stated that the invitation requirement for a single-speed machine 
was a@ minimum requirement that could be exceeded by multiple- 
speed machines. In that connection, GSA refers to our decisions in 
38 Comp. Gen. 830 and B-155733, January 4, 1965, which held that 
a bidder is not precluded from offering a product superior to specifi- 
cation requirements. GSA recognized that the invitation was silent in 
this respect and states that this will be clarified in future invitations. 
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It is pointed out that it is unlikely that Fidelity Sound was not aware 
that it could furnish more speeds than were called for by the specifica- 
tion since it has construed a similar specification in the same manner 
as the 3M Company in that, under a previous contract and the imme- 
diate contract, it has furnished three-speed equipment for Federal 
stock No, 5835-895-1875 equipment that is described as two-speed 
equipment. Further, GSA stated that the 3M Company bid was 
responsive since it stated no exceptions to the invitation. However, 
GSA has indicated that after the situation came to its attention, 


it realized that a savings could accrue to the Government by purchasing 
Fidelity Sound equipment instead of the 3M Company equipment. 
Therefore, on December 26, 1968, it issued a notice pointing out such 
fact to ordering offices. Also, it requested the 3M Company to modify 
the equipment to operate at one speed. The 3M Company declined 
to do this and has proposed to match the Fidelity Sound price by 
furnishing class 2 equipment at $118.25 per unit. GSA proposes to 
accept the offer. 

In B-160318, February 16, 1967, it was stated : 

The test to be applied in determining the responsiveness of a bid is whether 
the bid as submitted is an offer to perform, without exception, the exact thing 
ealled for in the invitation, and upon acceptance will bind the contractor to 
perform in accordance with all the terms and conditions thereof. Unless some- 
thing on the face of the bid, or specifically a part thereof, either 'imits, reduces 


or modifies the obligation of the prospective contractor to perform in accord- 
ance with the terms of the invitation, it is responsive. * * * 


As noted above, the 3M Company bid did not vary from the terms of 
the invitation. It was, therefore, responsive and upon acceptance con- 
summated a valid contract. 

Under the contract, the 3M Company was required to furnish a 
preproduction sample for Government approval. The company fur- 
nished a two-speed machine which was approved as acceptable since it 
exceeded the specification requirement for one speed. The two-speed 
equipment apparently could do everything the one-speed equipment 
was required to do and more—it could operate at an additional speed. 
If a contractor chooses to furnish superior equipment at no additional 
charge to the Government and it is determined to be acceptable, it is 
certainly in the Government’s interest to accept it. Therefore, it was 
not objectionable from a legal standpoint to permit the 3M Company 
to furnish two-speed equipment in lieu of one-speed equipment at its 
bid price for class 1 equipment. Since Fidelity Sound two-speed equip- 
ment could be obtained at a lower price than the 3M Company equip- 
ment, it would not be practical to order such equipment from the 3M 
Company. However, as indicated above, the 3M Company has now 
offered to meet the Fidelity Sound price for two-speed machines, 
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Article 34, the price reduction clause of the supplemental provisions 
of the contract, GSA form 1424, provides as follows: 


** * (a) If at any time after the date of the bid or offer the Contractor 
makes a general price reduction in the comparable price of any article or service 
covered by the contract to customers generally, an equivalent price reduction 
based on similar quantities and/or considerations shall apply to the con- 
tract for the duration of the contract period (or until the price is further re- 
duced). Such price reduction shall be effective at the same time and in the 
same manner as the reduction in the price to customers generally. For purpose 
of this provision, a “general price reduction” shall mean any horizontal reduc- 
tion in the price of an article or service offered (1) to Contractor’s customers 
generally, or (2) in the Contractor's price schedule for the class of customers; 
i.e., wholesalers, jobbers, retailers, etc., which was used as the basis for bidding 
on this contract. (For purposes of determining a “general price reduction” 
under this clause, sales to States, including the District of Columbia, and other 
political subdivisions by a Contractor, or reductions in price schedules of the 
Contractor to such agencies, shall have no application.) An occasional sale at 
a lower price, or sale of distressed merchandise at a lower price, would not be 
considered a “general price reduction” under this provision. The Contractor shall 
invoice the ordering offices at such reduced prices indicating on the invoice that 
the reduction is pursuant to the “Price Reduction” article of the contract provis- 
ions. The contractor, in addition, shall within 10 days of any general price 
reduction notify the General Services Administration’s Contracting Officer of such 
reduction by letter. Failure to do so may require termination of the contract, as 
provided in the “Default” clause of the General Provisions. Upon receipt of any 
such notice of a general price reduction all ordering offices will be duly notified 
by the Contracting Officer. 


In B-148873, August 10, 1962, a similar clause was considered. Our 
Office stated : 

Each Federal Supply Schedule contract contains an appropriate price re- 
duction clause, such as is here involved, which requires a reduction in the con- 
tract price under the circumstances listed in the clause. The purpose of this clause 
is to assure that the Government receives the benefit of any general price re- 
duction that may occur during the contract period. Also, the contractor may make 


voluntary price reductions at any time and such reductions, in the case of mul- 
tiple awards, may improve the competitive position of the contractor. * * * 


+ e * s ey ° e 
* * * The fact that the reduction in contract prices may operate to the ad- 


vantage of one contractor should not be considered a sufficient reason for re- 
fusing to consider the applicability of these provisions. * * * 

Although the foregoing holding was stated with regard to multiple 
awards for the same item, we believe that it has equal application to 
the immediate situation. Under the contract clause, a contractor is en- 
titled to reduce its price for any article covered by the contract. 

The 3M Company has a valid contract and the price reduction ten- 
dered by the company is within the contemplation of that contract. 
Acceptance of the price reduction would be proper in the circum- 
stances. In notifying ordering officers of the price reduction, GSA 
should advise them that the equipment being offered by the 3M Com- 
pany is two-speed equipment as is the Fidelity Sound equipment 
in order that the ordering offices may be aware of the actual circum- 
stances in making a selection of equipment. We have so recommended 
to GSA today. 
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If the 3M Company had indicated in its bid that it intended to sup- 
ply two-speed equipment for one-speed equipment, it would not have 
been entitled to an award even though the two-speed equipment is 
superior to one-speed equipment since its bid price was higher than 
that offered by Fidelity Sound for similar equipment. However, it is 
by virtue of the invitation itself and the award thereunder that the 
3M Company may be considered as a contractor for two-speed 
equipment. 

Accordingly, in view of the foregoing, the protest is denied. 


[ B-165792 J 


Contracts—Awards—Cancellation—Erroneous Awards—Cancella- 
tion at no Cost to Government 


The cancellation in its entirety of a contract erroneously awarded to a non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point informa- 
tion is required rather than just the cancellation of the option directed in 48 
Comp. Gen. 598, where the cancellation will pose no problem respecting the 
emergency need for the procurement and the contingent liability of the Govern- 
ment under the canceled contract, in view of the fact the next lowest bidder is 
willing to purchase the inventory items involved in the canceled contract and 
to hold the Government harmless from any liability resulting from contract can- 
cellation, and has demonstrated ability to meet delivery requirements that 
refutes the contracting officer’s contrary determination. Upon the immediate 
cancellation of the entire contract, a prompt award should be made to the lowest 
bidder. 


Bids—Evaluation—Incorporation by Reference—Affirmative Ac- 
tion by Bidder Requirement 

The mere insertion by the Government of the symbol “X” in a particular box of 
an invitation not automatically incorporating the provision in a resulting con- 
tract, the identified bid term or condition requires some affirmative action on 
the part of the bidder to establish his agreement to comply with the bid term 
or condition and, therefore, the failure of a bidder to respond to a boxed “‘X” 
regarding f.o.b. origin shipping point information relating to the responsiveness 
of his bid, the failure must be treated as though the bidder had taken a deliber- 
ate exception to a material provision of the advertised invitation. 


To the Secretary of the Navy, April 23, 1969: 


Reference is made to letter dated April 4, 1969, with attachments, 
from the Assistant Secretary of the Navy (Installation and Logistics), 
reporting on the request for reconsideration of our decision of 
March 13, 1969, 48 Comp. Gen. 593, by the Admiral Corporation, 
wherein we sustained the corporation’s protest of the award of a 
contract to the Collins Radio Company on January 28, 1969, under 
Aviation Supply Office (ASO) invitation for bids N00383-69-B-0553. 
Supplementary information was informally furnished our Office on 
April 17, 1969, concerning the capabilities of Admiral to perform any 
contract which might result from our further consideration of its 
protest. 





690 DECISIONS OF THE COMPTROLLER GENERAL [48 


In our decision of March 13, 1969, we determined that Collins’ 
failure to furnish with its bid essential information required by sec- 
tion 422 of the invitation for bids, the f.o.b. origin delivery provisions, 
rendered its bid nonresponsive and that the resulting award to Collins 
was, therefore, improper and contrary to the well-established prin- 
ciples governing formal advertising. At pages 12 and 13 of our decision 
we quoted in part from a report from the procurement agency to the 
effect that, as of February 21, 1969, the estimated cost which the Gov- 
ernment might have to bear in the event of termination for con- 
venience could amount to $420,000. Also, prior to the time you 
submitted your original report to us in this case, we had been informed 
by your Department that it had been determined to be necessary to 
make the award of the contract without awaiting our decision because 
there was an emergency need for at least a portion of the radios 
covered by the procurement. On the basis of these representations, we 
concluded that the best interests of the Government would not be 
served by cancellation of the entire award but that the option portion 
of the contract should be canceled. 

The Assistant Secretary’s letter of April 4, in addition to reporting 
on Admiral’s request for reconsideration, separately requests recon- 
sideration of the March 13 decision on the ground that Collins’ bid 
was, in fact, completely responsive to all of the terms and conditions 
of the invitation for bids and that, therefore, the resulting award 
created a valid and binding contract for the basic and option quanti- 
ties. By letter of March 26, 1969, the attorneys for Collins requested 
reconsideration of the March 13 decision on the same basis. 

To iterate briefly, section 422(a) of the invitation entitled “PLACE 
OF DELIVERY: ORIGIN” provided in material part that the 
successful bidder shall deliver the advertised articles “free of expense 
to the Government and, at the Government’s option, (i) loaded, 
blocked, and braced on board carrier’s equipment, (ii) at the freight 
station * * * at or near Contractor’s plant at:.” Bidders were re- 
quired by the terms of section 422(a) (1) to insert the city or town in 
which its plant is located. The purpose for which this information was 
solicited of bidders as part of their sealed bids is almost self-evident 
in the context of formal competitive advertising. The competitive 
bidding statute codified at 10 U.S.C. 2305 requires that the award of 
a contract be made to that responsible bidder submitting the lowest 
responsive bid, “other factors considered.” 37 Comp. Gen. 550. One of 
the factors for consideration in the selection of a low bid submitted on 
an f.o.b. origin basis is the cost to the Government of transportation 
to destination. In such circumstances, the transportation facilities 
available to each bidder is an essential element in evaluating the 
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Government’s transportation costs applicable to each responsive bid- 
der’s offer. The purpose of such evaluation is to fix the exact cost of 
the item to the Government and to fix beyond question the bidder’s 
obligation to the Government to place the end items at the f.o.b. point 
selected and identified by him in his bid. 

The facesheet of the invitation required the contractor to furnish 
the procurement items “delivered at the designated point(s) ,” that is, 
the point to be identified by the bidder in the space provided by section 
422(a) (1). Also, the responsibility for supplies clause, incorporated 
by reference in the invitation, imposed on the contractor full responsi- 
bility for those supplies “until they are delivered to the designated 
delivery point, regardless of the point of inspection.” But Collins did 
not identify in section 422(a) (1) its f.0.b. origin point. 

Collins argued in the first instance that its failure in this regard 
was not a fatal defect in its bid since the f.o.b. origin point could be 
ascertained otherwise in its bid. Specifically, Collins argued that the 
information it supplied in section 511(b) of its bid regarding inspec- 
tion and acceptance, showing the name of the principal manufacturer 
and place of principal manufacture as the Collins Radio Company, 
Cedar Rapids, Iowa, satisfied the requirement in section 422 because 
for all practical purposes the only response that Collins could give 
under section 422(a)(1) would be synonymous with its responses to 
section 511(b). In addition, Collins argued that paragraphs 19-212 
and 2-201 (b) (xxxii) of the Armed Services Procurement Regulation 
(ASPR), even though not included in the invitation, required that 
Collins’ business address (Cedar Rapids) stated on the facesheet of 
the invitation be treated by the contracting officer as satisfying section 
422(a) (1). We rejected these arguments in our March 13 decision for 
the reasons detailed therein. 

In its request for reconsideration, Collins restates the arguments 
which we discussed in our March 13, 1969, decision. We have accord- 
ingly carefully reconsidered our opinion as to the nonresponsiveness of 
the Collins’ bid in the light of the various arguments advanced on its 
behalf but we remain of the view that no substantial legal basis exists 
for reaching a contrary conclusion. 

In its recent submissions, Collins contends that “it cannot be said 
* * * that the award to Collins is clearly or palpably illegal so as to 
make the award void ab initio,” citing B-158126, March 10, 1966. In 
that case we held: 

* * * the Court of Claims has recently concluded that applicable procurement 
statutes and regulations confer broad discretion on the contracting officer; that 
the award of a contract should be upheld if the contracting officer has acted in 
good faith and if such action is reasonable under the law and regulations; and 


that a contract should be cancelled as void ab initio only if its illegality is clear 
or palpable. See John Reiner 4 Company v. United States, 163 Ct. Cl. 381, 325 
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F. 2d 488 (1968) cert. denied, 377 U.S. 981 (1964) ; Brown ¢€ Son Electrical Com- 
pany v. United States, 163 Ct. Cl. 465, 325 F. 2d 466 (1963) ; Coastal Cargo Com- 
pany, Inc. v. United States, Ct. Cl. No. 467-50 (Oct 15, 1965); and Warren 
Brothers Roads Company v. United States, Ct. Cl. No. 302-61 (Dec. 17, 
1965), * * * 


Collins contends that its bid, read as a whole, offered to comply with 
the f.o.b. origin terms of the invitation. It points out that block 9 on 
the facesheet of the invitation made all bids submitted thereunder sub- 
ject to the attached solicitation instructions and conditions, the sched- 


ule, the general provisions incorporated by reference therein and other 
attached or referenced provisions, etc. Special reference is made to 
page 5 of the schedule which read in part: 


THE CLAUSES SET FORTH HEREINAFTER THAT ARE MARKED WITH 
AN “X” IN THE SPACE PROVIDED THPREFOR SHALL FORM A PART 
OF THIS SOLICITATION AND THE RESULTANT CONTRACT. 

NOTE TO BIDDERS—BIDDERS ARE CAUTIONED NOT TO INSERT AN 
“X” EIN ANY OF THE SPACES HERBPINAFTRPR PROVIDED FOR THE 
DESIGNATION OF CLAUSES APPLICABLE TO THIS INVITATION FOR 
BIDS AND ARE CAUTIONED NOT TO FURNISH ANY INFORMATION RE- 
QUBSTED BY CLAUSBS NOT CHECKED BY THIS ACTIVITY. ONLY SUCH 
CLAUSES THAT ARE MARKED WITH AN “X” BY THIS ACTIVITY SHALL 
BE DEEMED A PART OF THIS INVITATION FOR BIDS. THE INSERTION 
OF AN “X” BY THE BIDDER IN ANY SUCH SPACE OR THE FURNISH- 
ING OF INFORMATION NOT REQUEPSTED MAY RESULT IN REJECTION 
OF THE BID AS NON-RESPONSIVE. 

Collins contends that since section 422 was a part of the schedule and 
was marked with an “X” that provision automatically became a part 
of the contract awarded to Collins. The invitation clauses marked with 
an “X,” as stated above, form a part of the invitation for bids and that 
mark constituted notice to bidders that the terms and conditions so 
identified were applicable to the solicitation and should be taken into 
consideration in the preparation of their bids. In this regard, the 
invitation contained many other terms and conditions which were 
similarly preceded by a block but which were not identified by an “X” 
for inclusion in the invitation. It thus appears to us that the use of the 
symbol “X” merely served to identify those provisions which the 
bidders should take into consideration in the preparation of their bids 
and to ignore those terms and conditions not so identified. In this con- 
text, it may not be said that the mere insertion by the Government 
of an “X” in a particular box served to automatically incorporate that 
provision or term in a resulting contract where that identified bid term 
or condition required some affirmative action on the part of the bidder 
to establish his agreement to comply with that bid term or condition. 
In order to be included in the resulting contract those identified pro- 
visions must be a part of the successful bid. Where a section of the 
invitation requires an insertion of material information such as a 
price, descriptive data, point of origin, etc., relating to responsiveness 
of the bid, the failure of the bidder to so provide that information 
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must be treated the same as if the bidder had taken a deliberate excep- 
tion to a material advertised provision, thereby rendering its bid 
clearly nonresponsive. Any purported award made under such cir- 
cumstances would not be in full compliance with all of the terms and 
conditions stated in the invitation. The underlying rationale for this 
rule is that a bidder’s failure to supply the requested information, in 
the absence of a curing provision which is not present in this case, 
would indicate an intent by that bidder not to be bound to those terms 
and conditions. In such circumstances, those terms cannot be made a 
part of the resulting contract. 

In our decision of March 13 we concluded in part that the place of 
principal manufacture stated by Collins at section 511 of its bid could 
not properly be used to satisfy the mandatory requirements of section 
422 because ASPR 19-104.1(c) (1) states that the point of inspection 
and acceptance “shall not control the transportation term.” This point 
was made in response to two inconsistent statements contained in Col- 
lins’ brief of February 28, 1969, which we noted during our initial 
consideration of the case. On page 7 of its February 28 brief Collins 
affirmatively stated that a contracting officer should look to an inspec- 
tion clause stating the place of principal manufacture to determine 
the location of the bidder’s plant. However, simultaneously Collins 
stated that the regulation in question merely says that the f.o.b. point 
of origin may be different from the point of inspection. We agree with 
this latter contention. We are aware of no relationship between the 
points of inspection and/or acceptance and the delivery terms of the 
invitation. In fact ASPR 19-104.1(c) (1) makes this abundantly clear. 

More importantly, however, is the fact that the free choice informa- 
tion stated in section 511 as to the place of principal manufacture is, 
by prior decision of our Office cited in the March 13 decision, subject 
to change at the bidder’s option after the opening of bids. This is true 
even though bidders were specifically advised that the information 
requested in section 511 was for bid evaluation purposes and that bids 
may be rejected for failure to include such information. Our Office has 
held on numerous occasions that if, despite mandatory language used 
in a solicitation, the requested data or information is to be used to 
determine responsibility, or some other factor not related to responsive- 
ness, bids which fail to include that data or information may properly 
be considered for award. 41 Comp. Gen. 755. 

In B-155429, November 23, 1964, discussed in the March 13 decision, 
we agreed with the same Navy procuring activity as is involved in the 
present case that information as to the place of inspection and accept- 
ance does not relate to the responsiveness of a particular bid and, as 
such, may be supplied after the opening of bids. For these reasons, the 
statement in Collins’ bid at section 511 that its contemplated place of 
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principal manufacture was Cedar Rapids, Iowa, does not possess the 
requisite degree of certainty or permanency inherent in the firm bid 
rule to satisfy the requirement for similar information in section 422. 
That information cannot be used.to supply missing data required by 
section 422(a)(1) for to do so would permit a second opportunity to 
bid responsively after bids had been revealed. 

Collins also. contends in support of its request for reconsideration 
that our refusal to recognize that the effect of ASPR 19-212 and 2-201 
(b) (xxxii) is to render any bid failing to state on f.o.b. origin shipping 
point fully responsive, if the bidder identifies its plant at which the 
contract will be performed, is unsupportable and is in clear deroga- 
tion of the manifest intent of the procuring agency. Collins states spe- 
cifically that “even though ASPR clause 2-201(b) (xxxii) was not 
included in the invitation for bids, it together with ASPR 19-212 de- 
clared the contracting officer’s duty with respect to the determination 
of the Collins shipping point to the extent there was any doubt about 
that from the face of the Collins bid.” ASPR 19-212 states that the 
clause prescribed by ASPR 2-201 (b) (xxxii) shall be included in solic- 
itations in proper circumstances “to assure application of appropriate 
freight costs in evaluating bids.” Subparagraph “B” of 2-201(b) 
(xxxii) is a provision advising prospective bidders in part that if they 
fail to specify a shipping point “the Government will evaluate the bid 
(or proposal) on the basis of delivery from the plant at which the con- 
tract will be performed.” Collins concludes in this respect that al- 
though it failed to state a shipping point in section 422 (a) (1), but spec- 
ified in section 511 that the place of principal manufacture is Cedar 
Rapids, Iowa, the contracting officer was obligated by virtue of the reg- 
ulations to accept Collins’ bid based upon evaluation of transportation 
costs from Cedar Rapids. 

As stated, ASPR 2-201(b) (xxxii) is a mandatory bidding term for 
inclusion in solicitations of this nature (see ASPR 19-212) ; however, 
for the reasons stated in the March 13 decision, if that bidding term is 
inadvertently or intentionally omitted from the solicitation, it may not 
subsequently be incorporated therein by law under the “Christian Doc- 
trine” so as to make a nonresponsive bid responsive. See, in this respect, 
pages 5 and 6 of the March 13 decision. That regulation, like other bid- 
ding terms and conditions included in the solicitation, is to be con- 
sidered by bidders in preparing their bids and by the Government in 
evaluation if included in the solicitation and like the other terms and 
conditions would thereby be incorporated into the resulting contract. 
As such, subparagraph “B” thereof is not simply, as Collins contends, 
an instruction to the contracting officer to evaluate bids on a basis other 
than as specified in the invitation or as contemplated by competing bid- 
ders during preparation of their bids. In other words, we agree that the 
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import of the cited regulations would be to render a bid, like Collins in 
this instance, fully responsive to the delivery terms of the invitation, 
but by the clear language of those regulations and the applicable case 
law cited in our decision of March 13, the method of evaluation of bids 
presented therein is proper for application only in situations where 
ASPR 2-201(b) (xxxii) B is actually included or incorporated by ref- 
erence into the invitation. 

In a letter of March 17, 1969, the attorney for Admiral points out 
that our decision not to cancel the entire award was based on the fact 
that the Government might at some later date become liable for the 
costs described on pages 12 and 13 of the March 13 decision if the Col- 
lins’ contract is terminated for the convenience of the Government. In 
order to overcome these reasons for not canceling the entire contract, 
Admiral] has offered, if awarded the procurement, to hold the Govern- 
ment harmless from liability resulting from cancellation. In its letter 
of April 18, 1969, to the contracting officer, ASO, Admiral amplified its 
offer in the March 17 letter as follows: 


1. The Contracting Officer may change the delivery dates as specified in the bid 
for contract quantities to conform to delivery at the exact times specified in 
Contract N00383-69-C-2038 with Collins Radio Company. 

2. The Contracting Officer may amend the contract to provide for the Admiral’s 
assumption of the possible termination costs from cancellation of Contract 
N 


2088 with Collins Radio Company as hereinafter provided. 

Admiral Corporation agrees that, if this contract has been awarded to it fol- 
lowing the cancellation of Contract N00383—69-C-2088 awarded by ASO to Collins 
Radio Company, it is willing to assume the cost of all or any part, at Collins elec- 
tion, purchase orders placed by Collins Radio Company with vendors for me- 
chanical and electrical purchased parts totaling $2,371,835.00. Admiral further 
agrees to purchase from Collins, at Collins election, all or any part of the fabri- 
cated parts totaling $555,747.00 being made by Collins at its Cedar Rapids plant 
at fair and reasonable prices. Pre-Production Engineering Costs not to exceed 
$13,699.00 incurred up to the date of termination will be paid by Admiral to Col- 
lins within 10 days after notification by Collins to Admiral of the vendor orders 
and in house fabricated parts it wishes to transfer to Admiral Corporation. The 
amount payable by Admiral will not exceed $2,941,281.00 listed as total costs 
committed as of 4 April 1969 in Collins’ letter to the Comptroller General of 
March 26, 1969, except that Admiral will indemnify the Government for an ad- 
ditional $35,000.00 to cover any claims by Collins for purchasing, G&A, and 
profit on vendor materials received by it prior to notice of cancellation. 

In the event that Collins transfers or sells all or any part of the material spec- 
ified above to Admiral, the Government shall not be responsible for any failures 
or deficiencies in this material, and it shall be Admiral’s sole responsibility to 
deliver acceptable equipments under the contract. Any dispute covering this spe- 
cial provision shall be decided by the Contracting Officer in accordance with 
the provision of the contract entitled “Disputes.” 


On March 19, 1969, a copy of Admiral’s letter of March 17 was for- 


warded to your Department for comment. In the contracting officer’s 
“Third Supplement to Statement of Facts” dated April 1, 1969, at- 


tached to and made a part of the Assistant Secretary’s April 4, 1969, 
report to us, the contracting officer concluded that Admiral could not, 
because of practical considerations, possibly meet Collins’ contract de- 
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livery schedule, using Collins’ inventory. In this regard, the contract- 
ing officer concludes that : 


* * * Tt has been reported by the DCAS [Defense Contract Administration Serv- 
ice) that Admiral has advised that it has on hand a quantity of ARC-51 com- 
ponents sufficient to fabricate 200 radios and that it should, therefore, have no 
difficulty in assembling 200 radios in time to meet the July delivery requirements. 
Admiral has further advised that if award were made to it prior to 11 April, it 
could exercise options on existing purchase orders with its vendors. It has been 
asserted by Admiral that even the “long-lead-time” castings could be procured 
in 60 days (or by mid-June), that it could machine the castings within 30 days 
and that it, thus, should be able to meet the balance of the July delivery require- 
ments. The DCAS has advised that based upon the above representations it con- 
siders that delivery could be made by Admiral as indicated. 

6. The prediction made by Admiral that it can meet the entire July delivery 
requirement (313 sets )is based upon (1) procurement of material in the short- 
est possible time, (2) the machining of castings in less than the normal time (30 
to 45 days), (3) no allowance for normal assembly time after receipt and ma- 
chining of the castings, (4) no apparent allowance of time for reliability testing 
following assembly, and (5) most importantly, no allowance of time for correc- 
tion of defects uncovered in testing or for the retesting of such corrected articles, 
a common requirement in the fabrication of complex gear such as ARC-51 radios. 
It is, therefore, not realistic to expect deliveries of the July quantities in excess 
of 200 or the delivery of the complete quantity required in August. The risk of 
slippage of delivery in these extremely urgently required radios—many of which 
are already required—is a risk that the Government should not be required to 
assume. For these reasons, it is the Contracting Officer’s opinion that Admiral’s 
prediction of its ability to meet such delivery requirements and the DCAS con- 
currence are both overly optimistic and the Contracting Officer cannot make the 
positive determination of responsibility requisite to an award. 


By letter of April 9, 1969, the attorney for Admiral responded to 
the statements of the contracting officer, quoted above, by stating 
that those conclusions must have been based on an absence of factual 
information, error, or as a result of arbitrary action. He further stated 
that Admiral has sufficient time, if awarded the contract by April 11, 
1969—now extended to April 24—to insure delivery of the July re- 
quirement (313 sets) without utilization of the components for 200 of 
the radio sets it currently has in inventory. 

The question thus posed by Admiral’s offer is whether, under the 
circumstances, cancellation of the Collins’ contract and award of the 
entire procurement to Admiral would be appropriate and feasible. 

Any determination as to Admiral’s ability to meet the Collins’ con- 
tract delivery schedule is necessarily a question of fact. It is a respon- 
sibility of our Office to insure that Government procurements are made 
in accordance with applicable law, and this necessarily involves review 
of the administrative discretion to the extent necessary to insure that 
such discretion has been exercised within proper limits. It is our duty 
to determine from all of the facts and ciroumstances surrounding the 
present controversy whether the contracting officer’s determination 
that Admiral is not capable of meeting the delivery schedule in this 
instance is reasonably supported by the record. In this regard, we have 
adopted the general rule that we will not substitute our judgment for 
that of the contracting officer, unless it is shown by convincing evidence 
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that a determination was arbitrary, or not based on substantial evi- 
dence. 43 Comp. Gen. 257, 258 ; 38 id. 778. 

Any decision regarding the contracting officer’s determination that 
Admiral cannot meet the established delivery schedule must be based 
upon full consideration of the data and information available to 
and relied on by him. In this respect, on April 10, 1969, subsequent to 
receipt of Admiral’s letter of April 9 and the Assistant Secretary’s 
letter of April 4, we met with the attorney for Admiral and the Coun- 
sel for Naval Supply Systems Command Headquarters to discuss the 
import of both letters. At that meeting, the contention made by 
Admiral in its April 9 letter, that the contracting officer’s decision is 
unsupportable, was discussed in considerable detail. Because we felt 
at the conclusion of the meeting that further information relative to 
the .Defense Contract Administration Services Region, Chicago (DC 
ASR), recommendation was necessary a representative of our Office 
visited the DCASR office on April 11, 1969, to develop all pertinent 
facts relating to Admiral’s capacity to meet the Collins’ delivery 
schedule. 

The facts, as disclosed by our visit, showed that initially ASO never 
asked for a recommendation by DCASR as.to Admiral’s ability to 
meet Collins’ delivery schedule and that neither an affirmative nor a 
negative recommendation was given at that time. On March 29, 1969, 
ASO by teletype asked DCASR to review the required contract de- 
livery schedule and determine whether Admiral could meet it in whole 
or in part. Since Admiral’s letter of March 17 stated that it could meet 
the delivery schedule and requested total or partial cancellation of the 
award to Collins, and a copy of that letter was made available to the 
procuring activity shortly before March 29, 1969, it is evident that 
ASO’s teletype message of March 29 to DCASR was generated by 
receipt of Admiral’s request for reconsideration and consideration of 
the statement made therein. 

By teletype message, dated April 3, 1969, substantiating a telephone 
call on April 2 from DCASR to ASO, DCASR advised that Admiral : 
1. * * * CAN DELIVER THE COMPLETE SCHEDULE IN ACCORDANCE 
WITH REQUIRED DATES USING CURRENT PRODUCTION PERSONNEL, 
FACILITIES AND TEST EQUIPMENT. BIDDER CURRENTLY HAS IN 
STOCK APPROXIMATELY 200 UNITS LONG LEAD ITEMS AND REQUIRES 


NOTICE OF AWARD, IF AWARD IS TO BE MADE, NOT LATER THAN 
11 APRIL 1969 IN ORDER TO EXERCISE OPTIONS WITH SUPPLIERS. 


* « + * * + + 
4. DTA SUPPLIED BY CONTRACTOR REPRESENTATIVES CONSIDERED 
TO BE CONSERVATIVE AND REALISTIC. 
Other results of our investigation show also that Admiral’s history 
of timely deliveries of the radio sets involved here under contracts 
performed during the past few years has been good. 





698 DECISIONS OF THE COMPTROLLER GENERAL [48 


In addition, our investigation of the DCASR files evidenced, with 
respect to the argument presented by the contracting officer in support 
of his negative determination, that the five points specified by him 
were not supported by the records at DCASR. Specifically, we found : 

1. Admiral’s vendors for the long lead items have guaranteed de- 
livery of those components clearly in sufficient time for Admiral to 
meet the July delivery schedule of 313 units; that there never has 
been a problem with respect to the delivery of other components; and 
that Admiral has a cushion of 200 components and long leadtime cast- 
ings currently in-house that can be utilized immediately ; 

2. the casting machining vendor has guaranteed shipment of 500 
finished castings to Admiral by the end of the first month after date of 
award and 600 per month thereafter, but because of the 200 machined 
castings already available, Admiral only needs 113 to meet the end-of- 
July delivery ; 

3. using its current work force, Admiral now manufactures 15 sets 
a day, totaling 300 per month, but because subassembly can begin the 
day award is made and can be incorporated immediately into the 
longer leadtime items when they become available, Admiral should 
produce by July 27—counting the 200 cushion—345 sets, leaving 232 
sets to allow for slippage and rejection ; 

4. 14 days is the normal reliability test time and runs concurrently 
with production so that no identifiable separate time period is required 
for this phase of manufacture ; 

5. contrary to the contracting officer’s statement that “most impor- 
tantly” Admiral has allotted no time for the “common requirement” 
of correction of defects discovered during testing, we found that no 
fixed period of corrective time is necessary because operational failure 
over the last 6 months has averaged only 3.2 percent and 1.1 percent 
for defects discovered in final electrical testing. 

Subsequent to our visit to DCASR, the Assistant Secretary of the 
Navy sent a team of production experts to DCASR and the Admiral 
plant for the purpose of “Production Review of Admiral Corporation, 
Government Electronics Division, Production Capabilities Concern- 
ing Current ARC-51 Military Requirements.” The results of its review 
are contained in a report addressed to the Director of Procurement, 
Office of ASTSECNAV (INSLOG), dated April 15, 1969. The report 
concludes in pertinent part as follows: 

2. As a result of discussions with DCASR personnel administering contracts 
with Admiral, Admiral management personnel, review of pertinent documents, 
and an on-site review of Admiral’s facilities and actual operations, it is the con- 
sensus of the team that Admiral can produce the required quantities of items as 
scheduled in Collins-Radio Company, Contract No. N00383-69—C-—2083 if awarded 
a contract by 18 April 1969. In the event Admiral assumes all or part of Collins- 


Radio purchased or produced parts, Admiral must recognize and assume the 
risks involved, and, of course, be held to the contract to which they, Admiral, 
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We are aware that a contracting officer is not bound to accept the 
findings or conclusions reached by DCASR, but is free to consider 
other sources of information in making his determination. However, 
we are of the opinion that an affirmative determination of capability 
made by technical personnel of the Department of Defense who are 
intimately familiar with the day-to-day operations and abilities of 
the company under scrutiny—and confirmed by Navy production 
personnel—should be utilized by the contracting officer to the maximum 
extent practicable. 

The entire matter has been carefully considered by our Office with 
due regard for the weight which generally should be accorded admin- 
istrative discretion in determining a bidder’s capabilities to perform in 
accordance with the stated requirements of the Government. However, 
the present record fails to establish an adequate factual basis for the 
contracting officer’s determination that Admiral does not have the 
production capability of meeting the delivery schedule established in 
the Collins’ contract. 

Relating all of the foregoing to the quoted information on pages 12 
and 13 of our decision of March 13, it now appears that the practical 
effect of complete cancellation of the Collins’ contract should pose no 
real problem with respect to the emergency need for the radios and 
the contingent liability of the Government for termination costs aris- 
ing out of that action. 

Accordingly, we conclude that the entire Collins’ contract should 
be immediately canceled and a prompt award of the procurement 
should be made to the Admiral Corporation under the stipulations 
and conditions contained in the Admiral letter of April 19, 1969. 


[ B-166142 J 


Pay—Retired—Foreign Citizenship or Service Effect—Non- 
Regular Service Members 


The retired pay benefits authorized for non-Regular service members of the 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as a pension, 
entitlement to retired pay under 10 U.S.C. 1331 is not dependent on the continua- 
tion of military status. Therefore a person eligible to retired pay at age 60 as 
provided in section 1331 who prior to attaining age 60 acquires foreign citizenship 
and/or status in a foreign military service does not lose his entitlement to retired 
pay at age 60, nor is a person in receipt of retired pay pursuant to section 1331 
required to forfeit such pay if he becomes a citizen of a foreign country and/or 
enters the armed forces of the foreign country, provided the foreign country is 
not one that is engaged in hostile military operations against the United States. 


To the Secretary of Defense, April 24, 1969: 


Further reference is made to letter dated February 7, 1969, from 
the Assistant Secretary of Defense (Comptroller), requesting a deci- 
sion as to the effect, if any, of acquisition of foreign citizenship and/or 
status in a foreign military service by a person who would be eligible 
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to receive or is presently in receipt of retired pay under the provisions 
of 10 U.S.C. 1331 et seg. A copy of Department of Defense, Military 
Pay and Allowance Committee Action No. 427 setting forth and dis- 
cussing the several questions was attached. 

The specific questions asked are as follows: 


a. Would a person otherwise eligible to receive retired pay at age 60 as pro- 
vided in 10 U.S.C. 1331 lose entitlement to such pay if, prior to attaining age 60, 
the person (1) becomes a citizen of a foreign country or (2) enters the armed 
forces of a foreign country or (3) becomes a citizen of a foreign country and also 
enters the armed forces of that country? 


b. Would a person in receipt of retired pay awarded as provided in 10 U.S.C. 
1331, be required to forfeit such pay if he (1) becomes a citizen of a foreign 
country or (2) enters the armed forces of a foreign country or (3) becomes a 
citizen of a foreign country and also enters the armed forces of that country? 

In the Committee Action discussion it is stated that unlike other 
military retirement programs, there is no requirement that a person 
receiving retired pay benefits authorized by chapter 67, Title 10, U.S. 
Code, continue to serve in any capacity, citing 28 Comp. Gen. 510. The 
view is expressed that even though acquisition of foreign citizenship 
and/or military status in a foreign country would require termination 
of a member’s Reserve status, such termination would not affect entitle- 
ment to retired pay already established. 

Chapter 67 of Title 10, U.S. Code, entitled “RETIRED PAY FOR 
NON-REGULAR SERVICE,” sets forth the eligibility and service 


requirements which must be met by persons before they shall become 
entitled to receive retired pay. Section 1331, provides in pertinent 
part: 


(a) Except as provided in subsection (c), a person is entitled, upon applica- 
tion, to retired pay computed under section 1401 of this title, if—— 

(1) he is at least 60 years of age; 

(2) he has performed at least 20 years of service computed under section 1332 
of this title ; 

(3) he performed the last eight years of qualifying service while a member 
of any category named in section 1332(a)(1) of this title, but not while a 
member of the regular component, the Fleet Reserve, or the Fleet Marine Corps 
Reserve ; and 

(4) he is not entitled, under any other provision of law, to retire? pay from 
an armed force or retainer pay as a member of the Fleet Reserve or the Fleet 
Marine Corps Reserve. 

. . . * . ” 

(d) The Secretary concerned shall provide for notifying each person who has 
completed the years of service required for eligibility for retired pay under this 
chapter. The notice must be sent, in writing, to the person concerned within one 
year after he has completed that service. 

(e) Notwithstanding section 8301 of title 5, United States Code, the date 
of entitlement to retired pay under this section shall be the date on which the 
requirements of subsection (a) have been completed. 


In a decision of October 19, 1943, 23 Comp. Gen. 284, we held that 
retired pay paid to officers of the Regular Army based upon years of 
service is deemed to be compensation or pay for their continued 
service as officers after retirement and payment thereof is authorized 
only while they remain in the service. Later, a similar conclusion 
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was reached with respect to retired pay to enlisted members of the 
Regular Navy (38 Comp. Gen. 523), as well as retired pay received 
by Reserve members under certain provisions of law, viz., 10 U.S.C. 
3911, 6323, 8911 and 14 U.S.C. 232. See 41 Comp. Gen. 715. In each 
of these cases, entitlement to retired pay was deemed to be contingent 
upon the member remaining in the military service with the at- 
tendant obligation to conform to prescribed rules and regulations 
and to remain subject to recall to active duty. Therefore, the termi- 
nation of such military status in those cases would operate to de- 
prive a member of entitlement to retired pay. 

In contrast, it was concluded in 37 Comp. Gen. 207—which in- 
volved a Marine Corps Reserve officer retired for disability under 
section 4 of the act of August 27, 1940, 54 Stat. 864, as amended, 34 
U.S.C. 855c-1 (1946 ed.)—that since a right to retired pay under 
the law there involved was not dependent on the existence of a 
military status, the termination of such status could not affect that 
right and it would not terminate upon acquisition of foreign citi- 
zenship. Such retired pay was viewed as being in the nature of a 
pension. While a disability retirement was there involved, the same 
rule appears to be applicable in the present case. 

A right to retired pay under chapter 67, Title 10, U.S. Code, for 
non-Regular service accrues to a “person” who meets the statutory 
conditions and service requirements therein set forth. Like the re- 
tired pay mentioned in the preceding paragraph payable under the 
laws there considered, the retired pay here involved is viewed as 
being in the nature of a pension. See 29 Comp. Gen. 220; id. 424. The 
termination of the Reserve status of a person otherwise qualified by 
virtue of the service requirements specified in no way affects his right 
to receive retired pay upon reaching age 60 since his continued service 
as a Reservist is not one of the conditions specified by the statute. 
See 28 Comp. Geni. 510, and 41 Comp. Gen. 131, 134. While it appears 
that a member may not be permitted to retain a Reserve status having 
a continued military obligation, in the event that he acquires a mili- 
tary status in a foreign country, neither that action nor the assump- 
tion of foreign citizenship by a person qualified under chapter 67, 
of Title 10, U.S. Code, would terminate his right to retired pay. 

Accordingly, your questions are answered in the negative. It is 
assumed that your questions do not relate to citizenship in, or mem- 
bership in the military forces of, a foreign country engaged in hostile 
military operations against the United States and nothing said herein 
is to be considered as deciding the rights of a person so situated. 
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[ B-165794 J 


Contractors—Conflicts of Interest—Developmental or Prototype 
Items 


The fact that the low bidder under an invitation for a Terminal, Telegraph- 
Telephone system had in the development of the system furnished under contract 
productive drawings used in the preparation of the applicable military specifica- 
tions does not require that the bidder be barred under Rule 2—‘“Restrictions 
on Future Procurements”—of Department of Defense Directive 5500.10 govern- 
ing the conflicts of interest of contractors who furnish the Government with 
engineering or technical services in connection with the initiation of new systems, 
programs, or specifications. The bidder not only did not furnish the “complete 
specifications” restricted by Rule 2, but the drawings obtained under a produc- 
tion contract awarded by competitive bidding, their use is within the exception 
to Rule 2 of the Directive relating to “contracts for developmental or prototype 
items.” 


Contractors—Conflicts of Interest—Avoidance 


Department of Defense Directive 5500.10 (Appendix G of the Armed Services 
Procurement Regulation) promulgated to avoid conflicts of interest on the part 
of contractors is not a self-executing regulation but requires notice of its appli- 
cability in the solicitation and in the contract, and the exercise of judgment 
or discretion by the contracting officer, subject to review, and, therefore, the 
doctrine of G. L. Christian and Associates v. United States, 312 F. 2d 418, may 
not be invoked to give the Directive the force and effect of law and to read into 
the contract mandatory clauses of ASPR that were not included. 


Contracts—Awards—Advantage to Government—Award Pro- 
tested 


When a contracting officer determines under paragraph 2-407.9(b) (3) (iii) of 
the Armed Services Procurement Regulation that a prompt award would be 
advantageous to the Government, and the award is properly authorized by 
higher authority, there is no requirement that the award be held up pending 
a decision by the United States General Accounting Office in accordance with 
par“.graph 2-407.9(b) (2) of the regulation. 


To Isidore H. Wachtel, April 25, 1969: 


Further reference is made to your telegram of December 11, 1968, 
and subsequent correspondence, relative to the protest you filed on 
behalf of Sentinel Electronics, Inc. (Sentinel), against award of a 
contract to another bidder under invitation for bids (IFB) No. 
DAAB05-69-B-0657. 

The subject invitation sought prices for the manufacture and deliv- 
ery of various ranges of quantities for the Terminal, Telegraph-Tele- 
phone AN/TCC-29 and three major subassemblies. The IFB was 
issued on October 22, 1968, by the Procurement and Production Direc- 
torate, United States Army Electronics Command (USAECOM), 
which was opened on December 2, 1968. Sixty-one firms were solicited 
and 68 other firms requested and were furnished copies of the solicita- 
tion. Of the 23 responsive bids which were received, Stelma Inc., 
Stamford, Connecticut, was low with a net total price of $601,589.15 
and Sentinel was the second low bidder with a net total price of 
$727,936.33. 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 703 


The expiration date for Stelma’s bid was originally January 2, 1969, 
which subsequently was extended by it to January 6, 1969. Stelma 
indicated that their bid prices were based on firm vendor and sub- 
contractor commitments and that an extension beyond the January 6 
date would work a financial hardship on it. Therefore, in accordance 
with section 2-407.9(b) (3) (iii) of the Armed Services Procurement 
Regulation (ASPR), the contracting officer determined that under 
the circumstances, a prompt award would be advantageous to the 
Government, and award of a contract to Stelma was authorized by 
the Office of the Assistant Secretary of the Army (I&L). 

The basis for your protest on behalf of Sentinel is that the failure 
to prohibit Stelma from bidding or to reject.its bid violated the “Rules 
for the Avoidance of Organizational Conflict of Interest,” Depart- 
ment of Defense (DOD) Directive 5500.10, Appendix G, of ASPR. 
You also complain that the contracting officer should not have made 
the award without waiting for a decision of our Office in accordance 
with ASPR 2-407.9(b) (2). 

You suggest that the threshold question presented in this protest is 
“whether Stelma, by its relationship in the AN/TCC-29 program, 
has an ‘unfair competitive advantage’ so that it should have been 
eliminated as a bidder in the above-referenced IFB.” A brief review 
of the procurement history of this item, as reported to our Office by 
the Department of the Army, is as follows: 


The Terminal, Telegraph-Telephone AN/TCC-—29 is a transistorized telephone- 
telegraph carrier terminal, which converts teletypewriter signals to audio sig- 
nals, thus permitting transmissions through multiplex and radio circuits, and 
also permits simultaneous voice and teletype transmissions over the same chan- 
nel. There are three major sub-assemblies of the AN/TCC-29, namely, TH-22/TG 
Telegraph Terminal, CV-425/U Telegraph-Telephone Signal Converter, and 
F-316/U Electrical Filter Assembly. 

The AN/TCC-29, which replaced the AN/TCC-14 (the non-transistorized pred- 
ecessor), was originally developed under the auspices of Coles Signal Labora- 
tory, Fort Monmouth, New Jersey, by Kellogg Switchboard. Subsequently, Con- 
tracts Nos. DA-36-089-SC-64741, dated 17 June 1955, and DA-36-089-SC-—87188, 
dated 27 March 1961, were placed with Stelma, Inc., the former as an R & D 
contract for the AN/TCC-29 and the latter to secure 14 each service test models 
of the TH-22/TG. Neither contract contained any restrictive notification per 
DOD Directive 5500.10, dated 1 June 1963, ASPR Appendix G, as none were 
deemed applicable. 

The AN/TCC-29 performance specification, MIL~T-55255 dated 20 February 
1964, was developed independently by the USAECOM Laboratory. 

Manufacturer’s Drawings were procured from Stelma, Inc., on Contract No. 
DA-36—039-SC-—87188 ; however, these drawings could not be used for a production 
contract due to the many requirement changes and to the fact that these drawings 
represented production techniques peculiar only to Stelma, Inc. 

The first competitive procurement of the AN/TCC-29 was made by USAECOM 
on 26 June 1964 under Contract No. DA-36—-089-AMC-04898(E) to Stelma, Inc. 
The competitive procurement data package consisted of Specification MIL—T- 
55255 with seven (7) minor exceptions, AN/TCC—29 model (from Stelma Contract 
No. DA-36-039-SC-64741), and thirty-six (36) Government specified exceptions 
to the model. The manufacturer’s drawings procured on Contract No. DA-36-039-— 
SC-87188 were not used since they did not represent the item to be delivered. 
The IFB covered a two-year multi-year requirement. Eighty-two firms were 
solicited and 37 other firms requested and were furnished copies of the solicita- 
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tion. Twenty-four responsive bids were received, including bids from Stelma and 
Sentinel. Stelma was the first low bidder at $576.64 and Sentinel third low bidder 
at $699.00. 

Between June 1964 and December 1968, Stelma produced for the Government 
in excess of 15,000 each AN/TCC-29’s, either as a result of the first production 
contract and modifications thereto, or as the result of Contract No. DA-36-039- 
AMC-09016, awarded to Stelma on 25 March 1966, and modifications thereto. 

As the result of a contractual requirement on the first production contract, 
Stelma furnished production drawings for the AN/TCC-29. These drawings were 
first submitted for acceptance in January 1968 and finally accepted by the Govern- 
ment in November 1968. 

These production drawings, Specification MIL—-T-55255(EL) with Amendment 
No. 2, and a procurement model of the AN/TCC-—29 from Contract No. DA-36-039- 


AMC-09016 constituted the procurement data package for the protested formally 
advertised procurement. * * * 


DOD Directive 5500.10, issued on June 1, 1963 (which is now found 
in Appendix G of ASPR), was an attempt to write a “Code of Con- 
duct” for industrial contractors in certain kinds of technical work to 
avoid organizational conflicts of interest. It was inspired, in part, by 
the report of an interdepartmental committee on Government contract- 
ing for Research and Development, headed by David E. Bell, then 
Director of the Bureau of the Budget. The DOD Directive contains 
four basic rules, with specified exceptions, supplemented by specific 
examples, governing potential conflicts of interest on the part of con- 
tractors who furnish the Government with engineering or technical 
services in connection with the initiation of new systems or programs 
or specifications. Broadly speaking, the rules laid down in the code fall 
into two categories: “Restrictions on Future Procurements (Rules 1, 
2, and .3);” and “Restrictions on the Use of Proprietary Data 
(Rule 4).” 

Specifically, you assert that the award to Stelma violated Rule 2, 
which provides: 

2. If a contractor agrees to prepare and furnish complete specifications cover- 
ing nondevelopmental items to be used in competitive procurement, that contractor 
shall not be allowed to furnish such items, either as a prime or subcontractor, for 
a reasonable period of time including, at least, the initial procurement. 

Your contention is based upon the allegation that Stelma furnished 
drawings which were used in the competitive procurement, and had 
previously participated in development of the item. While you recog- 
nize that ASPR 1-113.2 imposes upon the contracting officer the obliga- 
tion and responsibility for applying the rules of the Directive, you 
question whether such authority should be supreme and not subject to 
review. You also urge that under the doctrine of G@. L. Christian and 
Associates v. United States, 160 Ct. Cl. 1, 312 F. 2d 418, the ASPR 
provisions in Appendix G have the force and effect of law, so that 
clauses made mandatory by ASPR would be read into a contract if not 
physically included, and the question of whether it is being correctly 
followed is within the jurisdiction of our Office. 
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Rule 2 is subject to three exceptions, the first of which, considered 
by the Army to be applicable here, reads as follows: 

a. Contractors who furnish at Government request specifications or data with 
respect to the product they furnished, even though the specifications or data may 
have been paid for separately or in the price of the product. 

The “specifications” in question, while composed in part of Stelma 
production drawings, are reported to be military specifications which 
were prepared by Government personnel and are considered mandatory 
for procurement purposes. The Stelma drawings included in the 
bidding documents are reported to be production drawings obtained 
from Stelma under a production contract which was awarded as the 
result of competitive bidding on which 24 bids were received, including 
one from your client. Under these circumstances we feel that Stelma 
was clearly within the quoted exception to Rule 2, and could not 
properly have been barred from bidding on the current procurement. 

With respect to your contention that the contracting officer’s state- 
ment, that any competitive advantage enjoyed by Stelma was unavoid- 
able, indicates a misconception of the requirements of the Directive 
and his responsibilities thereunder, we believe that his position is com- 
pletely in accord with the following statement in the second paragraph 
of the “Explanation” under Rule 2 in the Directive: 

In development work it is normal to seiect firms which have done the most 
advanced work in the field. It is to be expected that these firms will design and 
develop around their own prior knowledge. Development contractors can fre- 
quently start production earlier and more knowledgeably than firms which did 
not participate in the development, and this affects the time and quality of pro- 
duction, both of which are important to the Department of Defense. In many 
instances the Government may have financed such development. Thus, the devel- 
opment contractor may have an unavoidable competitive advantage which is not 
considered unfair and no prohibition should be imposed. 

In the light of this explanation we must conclude that Stelma’s 
developmental contracts fall within exception C to Rule 2, which covers 
“contracts for developmental or prototype items.” 

In fact, even without the exception, Rule 2 would appear to be in- 
applicable, since Stelma did not “prepare and furnish complete 
specifications.” 

As to your attempt to invoke the Christian doctrine, the Directive 
is not self-executing, but specifically states in the last sentence of 
paragraph 2 of the Preamble, that prospective contractors will be 
advised of the applicability of the rules by a notice in solicitations and 
by a clause in resulting contracts. The Directive also clearly indicates 
that the rules established are general and that their applicability in 
particular cases is to be determined by the contracting officer. The con- 
cluding section of the Directive, “Review and Waiver,” provides that 
if a prospective contractor disagrees with a decision reached by the 
contracting officer in this regard, the contracting officer shall report his 
decision and the contractor’s contentions, through channels, to superior 
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authority for final determination. Since we do not interpret the 
Christian decision as applying to a regulation the applicability of 
which is dependent upon the exercise of judgment or discretion, we 
do not feel that it can properly be applied in this case. In the record 
before us, we must therefore answer in the negative your question, “In 
other words, can the Directive come in play to prevent a contractor 
from receiving the award ?” 

Concerning your complaint that the award should have been held 
up pending a decision of your protest in accordance with ASPR 
2-407.9(b) (2), it was determined by the contracting officer in accord- 
ance with ASPR 2-407.9(b) (3) (iii) that prompt award would be 
advantageous to the Government, and the award was properly au- 
thorized by higher authority. 

For the reasons stated, we see no legal basis to object to the award to 
Stelma, and your protest is therefore denied. 


[ B-166605 J 


Pay—Missing, Interned, Etc., Persons—Retired Pay 


The retired pay checks of an Army master sergeant retired under 10 U.S.C. 3914 
that during his employment outside the continental United States by a private 
firm are to be sent to a bank in the United States, upon his alleged capture by 
enemy forces may not be issued to the bank or any other person on his behalf 
for the support of his family. The right of a retired member of the uniformed 
services terminates upon his death and a power of attorney executed by him 
is automatically revoked by his death, whether or not the fact of death is 
known, and in the absence of statutory authority providing otherwise, and be- 
cause the presumption of death after a lapse of 7 years rule is not applicable, the 
payment of retired pay on behalf of the missing sergeant must be held in abey- 
ance until it is established that he is not dead. 


a Lieutenant Colonel J. E. Farr, Department of the Army, April 25, 
1969: 


Reference is made to your letter of March 11, 1969, requesting a 
decision concerning the continued payment of retired pay in the case 
of Master Sergeant E-7 Jack D. Erskine, U.S. Army (retired). Your 
request for decision has been assigned D. O. Number A-1032 by the 
Department of Defense Military Pay and Allowance Committee. 

Sergeant Erskine was placed on the retired list under the provisions 
of 10 U.S.C. 3914 on May 1, 1966. He has accepted employment with 
the Geotronics Company working outside the continental limits of the 
United States. An official notice addressed to the Department of State 
from the American Embassy, Saigon, states that he was allegedly 
captured on November 13, 1968, and was last seen alive on that date 
being led away by his captors. You say that there has been no accurate 
confirmation that he is alive and a prisoner of the Viet Cong, although 
continuing efforts are being made to establish some type of exchange 
for Americans being held pfisoner or confirmation of identities. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 707 


You also say that, when the copy of the official report of his capture 
was received, action was taken to withhold payment of his retired pay 
beginning January 1, 1969, except for two allotments for life insur- 
ance; that his wife is unable to provide proper support for their three 
dependent children and she is in need of funds; and that his employer 
has put aside his wages in a special fund and eventually a portion will 
be released to his wife. 

You call attention to the case of Acosta v. United States, 162 Ct. Cl. 
631 (1963), where the Court of Claims held that the death of a retired 
member of the Navy was presumed to have occurred at the expiration 
of 7 years after he disappeared, there being a presumption that he 
remained alive for 7 years. You say that, if the presumption that a 
missing person remains alive for 7 years is effective, there is no legal 
basis to cut off retired pay; that if the presumption of death cannot 
be effective so as to enable the court to render a decree of death imme- 
diately upon a person’s disappearance, it is hard to justify the adminis- 
trators of the Government doing so, which you say “would be the case 
if retired pay is immediately cut off.” 

Payment of retired pay to or for a retired member of the armed. serv- 
ices is authorized only during the lifetime of the retired member. 
Where the continued existence of a retired member of the armed serv- 
ices is in question, it has been the consistent practice of the Government 
not to issue retired pay checks. It has been held that a Government 
check drawn payable to a person who has died is void. United States v. 
First National Bank of Coffeyville, 82 F. 410 (1897). 

Where the United States disburses its funds or pays its debts, it is 
exercising a constitutional function or power and the rights and duties 
of the United States on commercial paper are governed by Federal 
rather than local law. Clearfield Trust Co. v. United States, 318 U.S. 
363, 366 (1943). Federal regulations provide that “Powers of attorney 
are revoked by the death of the grantor * * *.” 31 CFR 360.12(e). 

Since the right to retired pay of a member of the armed services 
terminates upon his death and a power of attorney is revoked by death 
whether the fact of death is known to the United States or not, the 
protection of the interests of the Government would seem to require 
that, in the absence of statutory authorization providing otherwise, 
payment of retired pay to a retired member captured by a hostile force 
be held in abeyance until such time as it is established that he is not 
dead. 

The presumptions concerning death and time of death in the case 
of persons whose continued existence is unknown to interested persons 
and the Government are applied by the courts in the absence of statute 
only when, after the lapse of 7 years or more, an action is brought in 
a court of competent jurisdiction which can then decide the matter on 
the basis of all the circumstances and evidence. The reasoning and 
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holdings of the courts in such cases are not for application at this time 
in circumstances such as are present in this case. 

You say that at the time of his disappearance Sergeant Erskine had 
authorized the sending of his retired pay check to him in care of the 
United States National Bank of Portland, Oregon. You state further 
that the Comptroller General of the United States in decision A-3551, 
February 3, 1964, abolished in certain cases the submission of reports 
of existence required for the protection of the Government to prevent 
the issuance of retired pay checks after the death of the retired mem- 
ber; that he approved the delivery of retired pay checks drawn to 
the retired member and mailed to responsible banks under a special 
power of attorney of not more than 12 months’ duration; and that no 
objection was made to the issuance of checks in the retired member’s 
name where they are negotiated under a special power of attorney in 
fact, limited to a period not exceeding 12 months and reciting that it is 
not given to carry into effect an assignment of the right to receive pay- 
ment, either to the attorney in fact or to any other person. 

It should be noted, however, that our decision of February 3, 1964, 
A-3551, did not consider a situation such as is here involved and that 
the actual death of the grantor of a power of attorney automatically 
revokes the power of attorney without regard to whether the person 
or institution granted the power of attorney has notice of the grantor’s 
death. Likewise, it should be noted that in our decision authorization 
for delivery of a retired pay check to a bank for credit to the account 
of a retired officer of the Army who has made an assignment thereof 
under 37 U.S.C. 701 was limited to cases where the retired pay check 
carries an appropriate legend to the effect that the check is payable 
only during the life of the retired officer, that the check is not subject 
to deposit in a joint account, and the bank is appropriately notified 
that the crediting of the check to a joint account will be at its risk. 
In addition it should be noted that section 701(c) of Title 37, U.S. 
Code, specifically prohibits assignment of pay by an enlisted member 
of the Army and further provides that, if he does so, the assignment 
is void. 

You have furnished no information as to the disposition which has 
been made of the retired pay checks drawn to the order of Sergeant 
Erskine which have been mailed to the Portland bank. Presumably, 
they were endorsed by the bank under a power of attorney and de- 
posited in Sergeant Erskine’s bank account from which only he could 
make withdrawals. If that is so, it is not understood how a continuance 
of that practice would aid Mrs. Erskine in solving her financial 
problem since she could not withdraw any funds from that account. 

The effect of the foregoing is that, if a retired enlisted member of 
the Army is in fact dead, the payment of his retired pay is not author- 
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ized and a power of attorney previously executed by him is auto- 
matically revoked by his death. If a retired member such as Sergeant 
Erskine is alive but missing, we know of no authority of law for the 
issuance of retired pay checks to a bank or other person on his behalf 
for the purpose of support of his family. See Melville v. United States, 
23 Ct. Cl. 74 (1888). In our opinion, if authority is desired to issue 
retired pay checks for such purposes in circumstances such as exist 
in this case, it will be necessary to obtain legislative authorization 
therefor such as is contained in 37 U.S.C. 551-557 for members of the 
uniformed services who become missing while on active duty. 
Your question is answered accordingly. 


[ B-166610 J 
Vesselse—Construction—Foreign Shipyards—Prohibition 


The subcontracting with a Canadian firm of the welding and assembly services 
for submarine hull cylinders under a prime fixed-price incentive contract that 
contains a restriction on the construction of major vessel components in a foreign 
shipyard pursuant to the Tollefson Amendment in the Defense Department 
Appropriation Acts, as well as the Byrnes Amendment barring the complete con- 
struction of naval vessels in foreign shipyards, is not prohibited. The hull com- 
ponents constituting less than 10 percent of the total value of the submarine, 
and the work to be performed in the foreign shipyard but 39 percent of the value 
of the hull, the welding and assembly services proposed are not considered the 
vessel construction contemplated by the appropriation act prohibitions and, 
therefore, the Navy may consent to the subcontracting of the services to the 
Canadian firm. 


To the Secretary of the Navy, April 28, 1969: 


Reference is made to letter dated April 4, 1969 (reference 
“OOJ:SP: gw N00024-68-C-0232 Ser 32”), from the Vice Com- 
mander, Naval Ship Systems Command, concerning the propriety of 
the Navy’s consenting to a proposed subcontract by Ingalls Shipbuild- 
ing Corporation with Canadian Vickers, Ltd. (Vickers), for welding 
and assembly services for submarine hull cylinders. 

The facts and circumstances concerning the matter, as disclosed by 
the letter, are set forth below. 

Ingalls Shipbuilding Corporation has requested the Navy’s consent 
to place the subcontract hereafter described under Contract N00024- 
68-C-0232, which was entered into on June 25, 1968, with the Depart- 
ment of the Navy for the construction of three SS(N) 637 Class 
nuclear submarines, SS(N) 680, 682, and 683. 

The proposed subcontract is for weldment and assembly services 
for four additional hull cylinders for the SS(N) 680 (nine such cylin- 
ders having previously been subcontracted to Vickers) and nine hull 
cylinders each for the SS(N) 682 and 683. Each hull cylinder requires 
the assembly and welding together of three prerolled HY 80-steel 
plates and preformed frames. The basic steel plates are furnished to 
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Ingalls by the Navy as Government-furnished material under the 
prime contract and are rolled by Ingalls. The framing is also supplied 
as Government-furnished material and is preformed by the Ports- 
mouth Naval Shipyard under a contract with Ingalls. The preshaped 
plates and frames are shipped by rail to Vickers for the necessary 
welding and assembly. After the completion of this work, the welded 
hull cylinders will be shipped by freighter to Ingalls where they will 
be joined together by Ingalls to form a pro tanto portion of the 
pressure hull of the vessel, exclusive of decks, compartments, piping, 
etc., which, thereafter, will be installed by Ingalls. Each pressure hull 
is composed of twenty-nine such cylinders. 

The prime contract is a fixed-price incentive contract and provides, 
among other things, in Clause 67(g) of the General Provisions that 
“the Contractor shall not enter into any subcontracts in excess of 
$100,000 or expected to exceed $100,000 without the prior written 
consent of the Contracting Officer.” It further provides in Clause 66 
that: “In furtherance of the Shipbuilding and Conversion, Navy 
appropriation requirement of the Department of Defense Appropri- 
ation Act, the hull, midbody or other major fixed structural component 
of the vessels shall not be constructed in a foreign shipyard.” Ques- 
tions have arisen as to (1) whether the proposed subcontracting to 
Vickers would contravene this clause or the statute on which it is 
based, and (2) if it is objectionable to consent to a subcontract for 
more than nine cylinders on one vessel, whether an exception could be 
made in the case of the SS(N) 680 on which the materials for four 
additional cylinders have already been shipped to Vickers. 

Pursuant to the requirement for subcontract consent, Ingalls hes 
previously requested and received the necessary consent to subcontract 
with Vickers for the welding and assembly services for nine hull 
cylinders of the SS(N) 680, and thereafter on January 6, 1969, 
entered into the implementing subcontract. Before doing so, it solicited 
bids from Bath Iron Works, General Dynamics Corporation/Electric 
Boat Division, and Newport News Shipbuilding and Drydock Com- 
pany. Only Bath Iron Works responded to the solicitation, but its bid 
was not fully responsive as it lacked the capacity to perform part of 
the work. In addition, its estimate for performing a lesser amount of 
work was substantially higher than Vickers’ firm fixed-price for all of 
the work covered by the solicitation. 

On March 12, 1969, Ingalls requested further consent from the Navy 
to subcontract with Vickers for similar welding services on sixteen. 
additional hull cylinders of the SS(N) 680 and twenty-five hull cylin- 
ders of the SS(N) 682. In view of its earlier experience, Ingalls did 
not request bids from other firms. The Navy did not consent to this 
proposed subcontract. Thereafter, on March 21, 1969, Ingalls submit- 
ted the alternative proposal referred to above. 
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Ingalls asserts that if it is not permitted to subcontract, it will have 
to lay off 500 submarine outfitters because its in-house welding capa- 
bility is not adequate to turn out welded cylinders at a sufficient rate 
to provide productive work for all the outfitters currently employed. 
In that event, Ingalls has predicted that there will be an increase of 
approximately $6 million in the cost of performing the contract. To 
the extent that all or any part of this increase would be an allowable 
cost of performing the contract, the cost would be shared by the Gov- 
ernment and Ingalls in the cost sharing ratio provided in the incen- 
tive contract which is 80-20 for costs under target and 60-40 for costs 
over target. Any allowable cost that Ingalls may incur to Vickers by 
not going ahead with the contemplated subcontracting may be simi- 
larily charged to the contract in this ratio, subject to any claim Ingalls 
may assert against the Government for improperly withholding its 
consent to subcontract. 

When the Navy entered into the prime contract with Ingalls, the 
Navy did not contemplate any subcontracting of the welding and 
assembly of hull cylinders. It is recognized that Vickers is technically 
qualified to perform the proposed subcontract, that its facilities are 
adequate for the purpose, that its price is the lowest obtainable, and 
that there would be a substantial economic advantage both to Ingalls 
and the Government in having the work performed by Vickers. 


The letter states that inasmuch as the prime contract obligates Ship- 
building and Conversion, Navy (SCN) appropriation, consideration 
must be given to the application of Clause 66 of the contract and of 
the following provisos in the Department of Defense Appropriation 
Act, 1968. 


Provided, That none of the funds herein provided for the construction and con- 
version of any naval vessel to be constructed in shipyards in the United States 
shall be expended in foreign shipyards for the construction of major components 
of the hull or superstructure of such vessel; Provided further, That none of the 
funds herein provided shall be used for the construction of any naval vessel in 
foreign shipyards. 

The former proviso was first included in the Department of De- 
fense Appropriation Act, 1965, and is known as the Tollefson Amend- 
ment; the latter proviso was first included in the Department of 
Defense Appropriation Act, 1968, and is known as the Byrnes 
Amendment. 

Our opinion is requested as to whether under the circumstances out- 
lined above the Navy may properly consent to the subcontracting of 
four hull cylinders for SS(N) 680 (in addition to the nine already 
approved for that vessel) and nine hull cylinders each for the SS(N) 
682 and 683. 

Insofar as the Tollefson Amendment (first of the above-quoted pro- 
visos) is concerned, its legislative history discloses that the amendment 
was aimed specifically at the practice of having a ship midbody con- 
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structed in a foreign shipyard, then towed by water to a domestic ship- 
yard where the bow and stern would be affixed thereto. In offering the 
amendment on the floor of the House, Mr. Tollefson made the follow- 
ing pertinent statements concerning the amendment and its purpose 
(110 Cong. Rec. 8782, 8783, 8803 and 8804) : 


Mr. TOLLEFSON. * * *. 

* 7 + a * a. € 

As most of you know, if an American vessel wants to carry an American flag, 
it must be built in an American shipyard; otherwise it cannot carry an American 
flag. Somebody discovered a loophole in the law and found that there could be 
built the entire hull of the vessel, leaving off only the bow and the stern, 
in a foreign shipyard, in Europe. This was done on a number of occasions before 
it was brought to the attention of our committee. They sought to get around 
the provision of the law that ships must be built in American shipyards in order 
to fly the American flag. 

On two occasions our committee propounded legislation which finally closed 
that loophole, but that legislation applied only to commercial ships and could 
not apply to naval vessels. 

These shipyard operators are intelligent. They found a similar loophole in the 
laws governing the construction and conversion of naval vessels, and onc 
of the shipyards bid on two vessels about a year ago and submitted a low bid 
because they had in mind following the practice of some of the yards that had 
midsections of commercial vessels built in foreign shipyards. So two of these 
midsections of naval vessels actually were built in a Japancse shipyard and 
towed across the Pacific Occan and finishcd in a shipyard on the west coast. 

It was this sort of practice which I sought to prevent last year by my amend- 
ment. As I say, because of the assurance given by the committee and the 
Department of the Navy that it would not happen again, I did nothing. 

About a month ago I heard a rumor to the effect the same thing was 
going to take place with respect to an invitation to bid submitted by the Navy 
Bureau of Ships. I called the Navy Bureau of Ships and asked them if they 
knew anything about it, and they said, “No,” so far as they knew, there was 
nothing to the rumor. But the next morning I got a call from the Chief of the 
Bureau of Ships, and he said, “Congressman TOLLEFSON, there is something 
to this. One of the yards, we undcrstand, is now preparing to submit a bid under 
which the mid-body sections, as we call them, will be built in a foreign shipyard.” 

So they are ready to take advantage of this loophole again. 

I am aware of the fact that the Navy, on some occasions, for good reasons, 
wishes to build ships in foreign yards. This they did last year in a Scandinavian 
yard. My amendment would not prevent that. 

I am aware of the fact that emergency repairs must be made in foreign ship- 
yards at times. My amendment would not prevent that. 

The only thing my amendment would do is to prevent the construction of what 
we call these midbody sections in forcign shipyards. That is all it would do. 

I hope that the chairman of the subcommittee will not make a point of order 
against the amendment. I believe he is in accord with what I am trying to do. 
I am trying to put the provision into the law so that the Bureau of Ships will not 
commit the same error it almost committed a few weeks ago. I must say that the 
Bureau of Ships is in accord with what I am trying to do. They have told me 
so. They only neglected to bear in mind the admonition or the assurance of the 
Under Secretary of the Navy last year that it would not happen again. When they 
put out invitations to bids, their specifications were such that the shipyard 
operator saw the loophole. They are perfectly willing, so they tell me, to have 
this kind of prohibition in the legislation, so that the midbody sections will not 
be built in foreign yards at the expense of our private yards that might wish to 
bid on the work. 

. * + * +. . = 


Mr. MAHON. The gentleman from Washington (Mr. TOLLEFSON ), showed me 
a proposed amendment yesterday which I believe read as follows: 

Provided that not more than 10 percent of the funds expended in the con- 
struction or conversion of any naval vessel shall be expended in foreign countries. 

This proposal was submitted to the Navy, and the impression we got from 
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officials of the Department of the Navy was that the provision would have no 
adverse budgetary effect. It would have permitted a 10-percent leeway in foreign 
ports for the construction or conversion of naval vessels in foreign countries. This 
new amendment has no reference to 10 percent. It just prohibits the construction 
in foreign ports of any major component or any part thereof or any portion of 
the superstructure, as I understand it. So I am not sure what it means. I cer- 
tainly believe in the “Buy American” Act, and I want to see ship construction 
and conversion take place in our own yards rather than overseas. 

I do realize that at times oversea construction is mandatory, particularly when 
a ship gets into serious difficulty in faraway waters. 

Mr. TOLLEFSON. Mr. Chairman, will the gentleman yield? 

Mr. MAHON. I yield to the gentleman from Washington. 

Mr. TOLLEFSON. At the time I was trying to explain the amendment I noticed 
the gentleman from Texas was engaged in conversation with somebody and did 
not hear my full explanation. This amendment, as I said a moment ago, will not 
prohibit the Navy from building ships in foreign yards if for good reason it 
thinks it ought to, and I agree with them in some cases they should. This will 
not precude them from repairing ships abroad. Originally I limited it to 10 
percent, but I understand in conversation with people on this side that that 
amendment was subject to a point of order, and it was for that reason I changed 
the wording. 

Let me say again to the gentleman all it does is it applies only to the midbody 
section. That is all. It has nothing to do with repair of ships abroad or construc- 
tion there. It affects only, as does the language of the Merchant Marine Act, the 
construction of what we call midbodies or midsections in foreign lands and 
towing them across the ocean and finishing them in our yards. 

* * + s * . * 


Mr. TOLLEFSON, I had thought yesterday that that amendment would take 
care of the problem, but upon further consideration, I am convinced it will not, 
because the 10-percent figure I had mentioned in the. original intended amend- 
ment would not cover the ship-by-ship contracts of construction but would only 
apply to the overall figure. In other words, in my original amendment I referred 
to 10 percent of the total amount, or 10 percent of $1.9 billion. That would 
result in an item of $190 million-plus which could be used abroad in any way 
whatsoever. That would not prevent the construction of these midbody sections 
in foreign lands. All I am trying to get at is the midsection practice which has 
been followed in the last several years. 

. * * + * a ” 

Mr. FORD. Mr. Chairman, I move to strike out the requisite number of words. 

Mr. Chairman, let me ask the gentleman from Washington if he would agree 
to an amendment to the amendment to provide the N-percent limitation that he 
originally proposed on yesterday. 

Mr. TOLLEFSON. If it could be properly worded so that the 10-percent limita- 
tion would be applied ship by ship, that would be acceptable. But in a short 
time I would not be able to draft language accordingly and that is why I 
offered the amendment that I did offer. 

. * + * * & @ 

Mr. MAHON. Mr. Chairman, this matter was discussed earlier in the after- 
noon. We have had an opportunity to confer briefly with offctals of the Navy 
about it. We are convinced that the amendment is appropriate. I have no objec- 
tion to it, and I do not believe anyone on this side has. 

Mr. TOLLEFSON. May I ask the gentleman from Michigan if the amendment 
is acceptable to this side? 

Mr. FORD. Mr. Chairman, I concur in the observations of the gentleman from 
Texas [Mr. Mahon] on this amendment. [Italic supplied.] 


Also, the Senate Hearings on the Department of Defense Appro- 
priation Act, 1965, disclose that Mr. Cyrus Vance, the then Deputy 
Secretary of Defense, testified during the Hearings as follows concern- 
ing the Tollefson amendment (pages 779, 780, Part 2 of Senate 
Hearings) : 

Mr. VANCE. One final matter: A new provision was added to the “Shipbuilding 


and conversion, Navy” appropriation by amendment on the floor of the House. 
This provision reads as follows: 








714 DECISIONS OF THE COMPTROLLER GENERAL [48 


“That none of the funds herein provided for the construction or conversion of 
any naval vessel to be constructed in shipyards in the United States shall be 
expended in foreign shipyards for the construction of major components of the 
hull or superstructure of such vessel.” 

It is our understanding, from a reading of the House debates on the Defense 
appropriation bill, that the intention of the House, with regard to this provision, 
is solely to preclude the subcontracting to a forcign shipyard of an entire 
“midbody section” of a naval vessel awarded on a prime contract to a U.S. 
shipyard, Congressman Tollefson, the author of the amendment, stated very 
clearly— 

“The only thing my amendment would do is prevent the construction of what 
we call these midbody sections in foreign shipyards. That is all it would do.” 

On the basis of this understanding, Chairman Mahon and Congressman Ford 
agreed to the amendment. And, on the same basis, we have no objection to the 
provision, [Italic supplied.] 

It is clear from the above-quoted legislative history of the Tollefson 
amendment that it was intended to affect only the construction of a 
substantial part of a vessel in a foreign shipyard and transporting 
such part to the United States for incorporation into a vessel being 
constructed in a shipyard here. Note for example Mr. Tollefson’s 
repeated references to “midbody” and “midsection,” as well as his 
reference to the building of “the entire hull of the vessel, leaving off 
only the bow and stern, in a foreign shipyard * * *.” It is also clear 
from the same legislative history that Mr. Tollefson would have 
accepted an amendment which would have permitted ship construction 
work in foreign shipyards in an amount not to exceed 10 percent of 
the construction cost of the vessel involved ; but that he felt he did not 
have sufficient time to draft language so providing. 

It is difficult to draw a clear line as to what does or what does not 
constitute major components of the hull or superstructure of a vessel, 
or construction thereof. Without attempting to define precisely the 
full extent of the application of the Tollefson proviso, we do not 
believe it reasonably can be applied in this case where the work is sub- 
stantially less than 10 percent of the overall construction cost of each 
vessel and where the work itself is significantly less than complete 
construction of the component involved. 

In the instant case, the three steel plates for the bull cylinder 
would be prerolled and the frames therefor preformed in the United 
States by the prime contractor (Ingalls) or one of his subcontractors 
and shipped to Vickers in Canada by rail. Vickers would assemble and 
weld together the three preshaped steel plates and frames into a 


cylinder after which the completed cylinder would be shipped back 
to Ingalls by freighter, and Ingalls would join the cylinders together 


to form a portion of the hull. Thus Vickers would perform only the 
welding and assembly operations in connection with the construction 
of the cylinders, 

We are advised that the work to be done on a cylinder by Vickers 


would constitute but 39 percent of the total value of the cylinder, 
before the cylinder is made part of the hull. Also, we have been in- 
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formally advised by the Department of the Navy that the work to be 
performed by Vickers on each of the three submarines involved would 
be substantially less than 10 percent of the total construction cost of 
the particular submarine. In other words on a ship-by-ship basis the 
cost of the welding and assembly work to be performed by Vickers 
would be less than 10 percent of the total construction cost of the 
ship involved. 

Inasmuch as the only work to be performed by Vickers on the cylin- 
ders for the submarine is the welding and assembly work, and since 
the cost of such work under the proposed subcontract would be sub- 
stantially less than 10 percent of the total construction cost of each 
vessel, we do not believe that such work would constitute “construction 
of major components of the hull” of the vessels involved within the 
intent of the Tollefson Amendment, as disclosed by its legislative 
history. 

In reaching the above conclusion, we have not overlooked somewhat 
similar language contained in the second proviso of section 27 of the 
Merchant Marine Act of 1920, as amended, 46 U.S.C. 883 (see also 46 
U.S.C. 883a). However, whatever construction may be placed on the 
language used in the Merchant Marine Act proviso would not neces- 
sarily be controlling in construing the appropriation proviso involved 
here. First, while both provisions of law (i.e., the section 27 proviso and 
the appropriation proviso) refer to the “construction of any major 
components of the hull or superstructure,” section 27 refers to “the 
entire rebuilding, including the construction of any major compo- 
nents of the hull or superstructure.” The appropriation proviso makes 
no reference to the “entire” construction or conversion of a vesscl. 
Second, the legislative history of the section 27 proviso discloses an 
intent to expand the interpretation of the language “major components 
of the hull or superstructure” to include, in addition to midbodies, 
“any component which relates to, or changes, the configuration of a 
vessel,” (see page 3, S. Rept. No. 1279, 86th Cong., 2d sess.), while no 
such specific intent is disclosed by the legislative history of the Tollef- 
son Amendment. Third, as indicated above, the legislative history of 
the Tollefson Amendment shows quite clearly that the Amendment is 
pointed at complete construction of midbodies abroad but it may also 
be reasonably implied from such legislative history that the Amend- 


ment was not necessarily intended to apply to minor construction on 


hull components where the cost of such minor construction is less than 
10 percent of the total construction cost of the vessel involved. 
Insofar as the Byrnes Amendment is concerned (the second of the 


provisos quoted above), it prohibits using any of the funds in the ap- 
propriation for “Shipbuilding and Conversion, Navy” for the con- 
struction of any naval vessel in foreign shipyards. In our opinion the 
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welding and assembly of the individual hull cylinders alone in the 
manner described in the letter of April 4, 1969, would not constitute 
the construction of a naval vessel, since the cylinders themselves are 
not vessels nor can the cylinders alone be used as such. Hence, the 
Byrnes Amendment would not prohibit the proposed subcontract. 

Insofar as Clause 66 of the prime contract is concerned, it appears 
from the language of the clause that it is based primarily on the 
Tollefson Amendment and that its intended purpose is to prohibit 
whatever the Amendment may be considered to prohibit. Therefore, 
in our opinion Clause 66 would not prohibit the proposed subcontract, 
if the proposed subcontract is not in contravention of the Tollefson 
Amendment. Hence, in view of what is stated above concerning the 
Tollefson Amendment, the proposed subcontract would not be in 
contravention of Clause 66. 

In light of the foregoing, it is our view that the Navy may properly 
consent to the subcontracting of four hull cylinders for SS(N) 680 
(in addition to the nine already approved for that vessel) and nine 
hull cylinders each for the SS(N) 682 and the SS(N) 683. 


[ B-166093 J 


Station Allowances—Military Personnel—Temporary Lodgings— 
Awaiting Arrival of Vessel 


A member of the uniformed services who incident to permanent change-of- 
station orders assigning him to duty on board a ship, occupies hotel or hotel-like 
accommodations with his family at the home port or is temporarily assigned to 
the off-ship crew of a two-crew nuclear-powered submarine, is not eligible to 
receive the temporary lodging allowances prescribed by 37 U.S.C. 405 as a perma- 
nent station allowance to partially reimburse a member for the more than normal 
expenses incurred upon arrival at a permanent station outside the United States. 
Therefore, as a member is not considered to be at a permanent duty station for 
the purposes of the temporary lodging allowance until he reports aboard the 
vessel to which assigned, the Joint Travel Regulations may not be amended 
to authorize payment of the allowance to a member prior to reporting aboard 
ship. 


To the Secretary of the Army, April 29, 1969: 


Further reference is made to letter dated January 13, 1969, from 
the Assistant Secretary of the Army (Manpower and Reserve A ffairs) 
requesting a decision whether the Joint Travel Regulations may be 
amended to authorize the payment of temporary lodging allowance 
to a member of the uniformed services assigned to duty on board a 
ship when he is required to occupy hotel or hotel-like accommodations 
at the home port in the circumstances described below. The request for 
decision was assigned Control No. 69-2 by the Per Diem, Travel and 
Transportation Allowance Committee. 

In the letter it is stated that under current regulations temporary 
lodging allowances are allowed only for dependents incident to the 
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arrival of the member and dependents at the home port of a vessel to 
which the member is assigned because the member is considered to be 
in a travel status until he reports on board the vessel in cases where 
the vessel is away from the home port at the time of arrival. However, 
the member is entitled to travel per diem allowance while at the home 
port awaiting arrival of the vessel, except in the case of a member 
assigned to a two-crew nuclear—powered submarine. In such case, it 
is stated, paragraph 4061, Navy Travel Instructions, appears to pro- 
hibit payment of per diem for temporary duty with the off-ship crew 
upon initial reporting prior to reporting aboard ship. 

The Assistant Secretary says that it is recognized that except for 
the restriction in paragraph 4061 Navy Travel Instructions, the 
member occupying private quarters at the home port prior to re- 
porting on board the vessel would have no need for temporary lodging 
allowance for himself because the travel per diem allowance would 
cover his living expenses. He says, however, that in determining the 
applicable amount of travel per diem payable, the availability of 
Government quarters and/or mess to the member in a travel status 
often results in a reduced per diem, and if the member occupies hotel 
accommodations with dependents he receives no allowance for his 
portion of the hotel expenses. 

The Assistant Secretary says that it has been proposed that the 
Joint Travel Regulations be amended to authorize the payment 
of temporary lodging allowance on behalf of a member in the fol- 
lowing situations when the member is required to occupy hotel or 
hotel-like accommodations at the home port of a vessel to which 
assigned : 

(1) when the vessel is away from the home port when the mem- 
ber arrives thereat under permanent-change-of-station orders. 

(2) when assigned to a two-crew nuclear-powered submarine and 
the member, upon arrival at the home port under permanent change- 
of-station orders, is temporarily assigned to the off-ship crew at the 
home port pending return of the submarine. 

Section 405 of Title 37, United States Code, provides that the Secre- 
taries of the uniformed services may authorize payment to members 
of the uniformed services on duty outside the continental United 
States or in Hawaii or Alaska, whether or not in a travel status, of 
a per diem considering all elements of the cost of living to members 
and their dependents, including the cost of quarters, subsistence, 
and other incidental expenses, except that dependents may not be 
considered in determining the per diem allowance for a member in 
a travel status, 

The purpose of those statutory provisions is to permit payment of 
allowances to cover the additional living expenses including cost of 
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quarters, subsistence and other incidental expenses a member is re- 
quired to meet while serving outside the United States. Under that 
authority, the pertinent provisions of paragraph M4303, Joint Travel 
Regulations, authorize temporary lodging allowance, at the rates 
prescribed, for the purpose of partially reimbursing a member for 
the more than normal expenses incurred upon arrival at a permanent 
duty station outside the United States. 

This allowance is authorized for periods not to exceed the maxi- 
mum number of days prescribed by the regulations when Government 
quarters are not furnished to the member, his dependents, or the 
member and his dependents, if with dependents, and the member is 
required to secure hotel or hotel-like accommodations and use public 
restaurants at personal expense. The allowance continues with the 
prescribed limitations pending assignment of Government quarters or 
completion of arrangements for other permanent living accommo- 
dations. The temporary lodging allowance thus provided is expressly 
prescribed as a permanent station allowance. 

In connection with an assignment to a vessel, the definition of “per- 
manent station” contained in paragraph M1150-10, Joint Travel 
Regulations, insofar as transportation of dependents and household 
goods is involved, includes the home port or home yard of the vessel. 
But as far as the member is concerned, the vessel is the permanent 
station. In the case of a vessel having two crews, such as a nuclear- 
powered submarine, the vessel is considered to be the permanent 
duty station of members of both crews. 45 Comp. Gen. 689. 

Consequently, while recognizing that temporary lodging allow- 
ance may accrue from the date of the dependents arrival at the home 
port, it has been held that such allowance, to the extent applicable 
to the member himself, may not be paid for any period he is in a 
travel status and prior to reporting aboard the vessel to which as- 
signed, his permanent station. 40 Comp. Gen. 271; 45 id. 689; 47 id. 
724. 

Since the permanent station of a member assigned on permanent 
change of station to a vessel, including two-crew nuclear-powered sub- 
marines, is the vessel itself, and entitlement to temporary lodging 
allowance on behalf of a member may not be considered to accrue 
prior to his actual reporting under the orders aboard the vessel, we 
are of the view that there is no legal basis for the proposed change 
in the Joint Travel Regulations in either of the situations indicated 
by the Assistant Secretary, but that any allowance of the nature 
contemplated properly would of necessity be the subject of author- 
ization as a travel allowance in the interest of the member. Cf. 48 
Comp. Gen. 480. 

The questions presented are answered in the negative. 


ee 
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[B-165493] 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Contract Term Extended 


When the authority of the Postmaster General prescribed in 39 U.S.C. 6407(a) 
to “continue in force” for a period not to exceed 6 months any contract for the 
transportation of mail until “a new contract is made” is exercised to extend con- 
tracts for star route mail service that are not subject to the Service Contract Act 
of 1965, new contracts are not created, the exercise of the authority merely oper- 
ating to extend the term of the original agreement, and the provisions of the act 
are not required to be incorporated to cover the extended period of the contract, 
nor new wage rates promulgated under the act imposed during the limited period 
while a new contract is being negotiated or advertised. 

Contracts—Labor Stipulations—Service Contract Act of 1965— 


Contract Modifications 

The modification of a star route service contract that is not subject to the Service 
Contract Act of 1965, to extend delivery routes or provide for additional services 
pursuant to 87 U.S.C. 6424, or to adjust under the authority in section 6423, the 
compensation prescribed in the contract, cannot be effected unilaterally but re- 
quiring the consensual agreement of both parties to the contract, the modification 
creates a new contract, and the contract should, therefore, incorporate the pro- 
visions of the act, or the wage rates in effect at the time the new contract is 
negotiated. 


To the Postmaster General, May 1, 1969: 


Reference is made to the letter of October 17, 1968, with enclosures, 
from your Deputy General Counsel, requesting our decision as to 
whether the Department of Labor by its regulations and interpreta- 
tions under the Service Contract Act of 1965, Public Law 89-286, 79 
Stat. 1034, 41 U.S.C. 351, et seg. (Supp. II), may properly impose the 
requirement to include current wage and fringe benefit determinations 
in Post Office Department contracts for star route mail service when 
the contracts are extended in time for a period not to exceed 6 months 
pursuant to 39 U.S.C. 6407(a) ; when the one way length of a route is 
extended during a contract term for not more than 100 miles under 
authority of 89 U.S.C. 6424 (a), (b), and (c) ; and when compensation 
is adjusted under authority of 39 U.S.C. 6423 (a). 

The relevant sections of Title 39 of the U.S. Code read, respectively, 
as follows: 


§ 6407. Extension of contracts. 


(a) The Postmaster General may continue in force beyond its express terms 
any regular contract for the transportation of mail until a new contract is made, 
but not longer than 6 months. 

+ e + o & 


* & 
§ 6423. Readjustment of compensation of contractors and mail messengers. 


(a) The Postmaster General with the consent of the contractor may readjust 
the compensation under a star route, motor vehicle service or water route con- 
tract for increased or decreased costs occasioned by changed conditions occurring 
during the contract term which could not reasonably have been anticipated at 
the time— 

(1) the original bid was made; or executed in accordance with section 
6416 of this title. 
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§ 6424. Additional compensation for extension of route or additional service. 

(a) The Postmaster General, in cases where the mail service would be im- 
proved, may obtain additional service or extend routes under contract. Extensions 
ordered during a contract term may not, in the aggregate, increase the one-way 
length of a route more than one hundred miles. 

(b) The Postmaster General may not allow additional compensation under 
this section at a rate proportionately greater than the rate established by the 
contract involved, 

(c) When additional service is ordered, the Postmaster General shall state 
the sum allowed therefor in the order, and enter it in the records of the Depart- 
ment. He may not pay compensation for additional regular service rendered 
before he issues the order. 

The pertinent Labor Department regulations 29 CFR 4.143 and 


4.145, respectively, published at 33 F.R. 9892 and 9893, read as follows: 


CHANGES IN CONTRACT COVERAGE 


§ 4.143. Effects of changes or extensions of contracts, generally. 


Sometimes an existing service contract is modified, amended, or extended in 
such @ manner or at such a time that, if originally entered into in its changed 
form at such time, the application of provisions of the Act to it would be different 
at such time from the application of the Act’s provisions to the original contract 
at the time it was entered into. One example is a contract to which the Act did 
not originally apply because invitations for bids thereon were issued prior to 
January 20, 1966, which is subsequently extended. Another example is a contract 
which, when originally executed, was exempted from the provisions of section 
2(a) of the Act and § 4.6 requiring specification in the contract of predetermined 
monetary wage rates and fringe benefits, because no wage determination had 
been made prior to the invitation for bids; and then, at a later time, contract 
amendments relative to the scope of the work are incorporated after prevailing 
wage and fringe benefit determinations have been made for classes of service 
employees in the locality which will be engaged in the contract work. The general 
rule with respect to such contracts is, that whenever changes are made in the 
terms of the contract, the provisions of the Act and the regulations thereunder 
will apply to the changed contract in the same manner and to the same extent 
as they would to a wholly new contract in the same terms if such a contract were 
entered into at the time of the change. Under this rule, the contract in the first 
example would become subject to the Act and regulations when the changes were 
effected in it, although it was not originally covered. Similarly, the specified 
monetary wages and fringe benefits would have to be incorporated in the amended 
contract in the second example, although not required in the contract originally 
entered into. However, contract modifications or amendments (other than con- 
tract extensions) that are unrelated to the labor requirements of a contract will 
not be deemed to create a new contract for purposes of the Act. In addition, only 
significant changes related to labor requirements will be considered as creating 
new contracts. This limitation on the application of the Act has been found to 
be a reasonable one and necessary and proper in the public interest and to avoid 
serious impairment of the conduct of Government business in accordance with 
the provisions of section 4(b) of the Act. Also, a contract will be deemed entered 
into when the term of an existing contract is extended, pursuant to an option 
clause or otherwise, so that the contractor furnishes services over an extended 
period of time, rather than being granted extra time to fulfill the original 
commitment. 


§ 4.145. Extended term contracts. 

Sometimes service contracts are entered into for a term of years; however, 
their continuation in effect is subject to the appropriation by Congress of funds 
for each new fiscal year. In such event, for purposes of this Act, a contract shall 
be deemed entered into at the beginning of each new fiscal year during which 
the terms of the original contract are made effective by an appropriation for 
the purpose. In other cases a service contract, entered into for a specified term 
by a Government agency, may contain a provision such as an option clause 
under which the agency miay unilaterally extend the contract for a period of 
the same length or other stipulated period. If a new appropriation is required to 
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finance such extension, the rule just stated will apply. In any event, however, 
since the exercise of the option results in the rendition of services for a new 
or different period not included in the term for which the contractor is obligated 
to furnish services or for which the Government is obligated to pay under the 
original contract in the absence of such action to extend it, the contract for the 
additional period is within the intendment of the Act in the same position as 
a wholly new contract with respect to application of the Act’s provisions and 
the regulations thereunder. 


The Service Contract Act, in pertinent part, provides as follows: 


Sec. 9. This Act shall apply to all contracts entered into pursuant to negotia- 
tions concluded or invitations for bids issued on or after ninety days from the 
date of enactment of this Act [January 20, 1966]. 


In the light of the quoted provision, the only basis upon which the 
act could be considered to become applicable to a contract not subject 
to it when made would be that the extension creates a new contract, 
which would upon its creation become subject to the act. See 42 Comp. 
Gen. 562. Incorporation of a new or different minimum wage schedule 
into a contract already including one would appear to be proper only 
on the same basis. 

In 17A C.J.S., Contracts, section 449, the rule is stated that “Gen- 
erally an option to renew a contract is the right to require the execu- 
tion of a new contract while an option to extend the time merely oper- 
ates to extend the term of the original agreement.” Under this rule we 
believe that exercise of the authority of the Postmaster General to 
“continue in force” any regular contract “until a new contract is made” 
could not be considered as creating a new contract. Both the words 
“continue in force” and the limitation “until a new contract is made” 
are completely inconsistent with such a view, and we do not believe 
that the exercise of this authority, intended only to insure the con- 
tinuity of service, for not more than 6 months while a new contract 
is being negotiated or advertised, could reasonably be considered to 
require the imposition of the Service Contract Act provisions, or new 
rates promulgated under that act, during that limited period. 

However, with respect to the authority of the Postmaster General 
to readjust the compensation of a contractor under 39 U.S.C. 6423, 
since such readjustment cannot be effected unilaterally but only with 
the consent of the contractor, the required consensual agreement of 
the parties must be regarded as a new contract which should therefore 
incorporate the Service Contract Act provisions or rates in effect at 
the time it is negotiated. 

As to extensions of routes or provisions for additional service pur- 
suant to the authority of 39 U.S.C. 6424, we do not construe the lan- 
guage of that section as vesting in the Postmaster General power to 
effect such modifications of contracts by unilateral action without 
the consent of the contractor. It appears rather that this provision 
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was intended to enable the postal authorities to negotiate limited mod- 
ifications of such contracts without the necessity of readvertising the 
entire service requirement, as might have been required in the absence 
of such authority. See H. Rept. No. 2270, 87th Congress, accompanying 
H.R. 10936, and testimony of Post Office Department officials at hear- 
ings before the Post Office and Civil Service Committee on June 28, 
1952, on that bill, the provisions of which were included in the act 
of October 23, 1952, Public Law 87-865, which increased the permis- 
sible lengthening of routes from 50 to 100 miles. Mr. Batrus, Deputy 
Assistant Postmaster General, Bureau of Transportation, in answer 
to a specific question, stated that an extension under 39 U.S.C. 6424 
would be “completely discretionary on our part, and it would have to 
be by mutual agreement on his [contractor’s] part.” We therefore 
reach the same conclusion with respect to extensions under that sec- 
tion as stated above with respect to adjustments under section 6423. 

We are transmitting a copy of this decision to the Secretary of 
Labor. 


[ B-165261 J 


Leases—Rent—Limitation—Fair Market Value Determination— 
Propriety of Procurement Procedure 


The failure to furnish an incumbent lessor with a request for proposals and to 
provide the opportunity to compete as required by section 1-8.101 (c) and (d) of 
the Federal Procurement Regulations because based on other than a then 
current property appraisal a previously proposed rental increase to cover com- 
pleting the air conditioning of the building occupied by the Veterans Adminis- 
tration would cause the rental to exceed the 15 pereent of the fair market value, at 
the date of the lease, limitation imposed by section 822 of the Dconomy Act, 40 
U.8.0. 278a, was not in accord with the procurement procedure envisioned by 
the regulations, for the lessor should have been informed the rent proposed due 
to the air conditioning improvement would exceed the statutory limitation and 
given an opportunity to negotiate the rental downward. The successful lessor 

having incurred substantial expenses, the award will not be disturbed, but a 
recurrence of a similar situation should be precluded. 


To the Administrator, General Services Administration, May 8, 
1969: 


Reference is made to letter of November 22, 1968, and subsequent 
correspondence from your General Counsel, reporting on the protest 
of Crowley, Milner and Company against the award of a lease to Mr. 
Raymond J. Biggs for office space in Detroit, Michigan, for the use 
of the Veterans Administration (VA). 

Crowley, Milner and Company (lessor) has been providing office 
space for VA in the east building and annex of the Crowley, Milner 
Building in Detroit, Michigan, since June 1960 under General Services 
Administration (GSA) lease GS-05B-7984 and supplements thereto. 
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The first two floors of the annex are the only air-conditioned floors. In 
March 1963, VA requested GSA to have the balance of the space oc- 
cupied by VA air conditioned, GSA solicited a proposal from the lessor 
to provide the additional air conditioning. No agreement was reached 
because the lessor required a 5-year lease extension at an increased 
annual rental and because GSA believed that VA could be quartered in 
a new Federal office building which would be constructed in Detroit 
in less than 5 years. The planned construction did not materialize 
and on May 9, 1967, GSA resolicited a proposal from Crowley, Milner 
for air conditioning the leased premises by letter of October 6, 1967, 
Mr. Robert T. Marquart of Crowley, Milner advised that, based upon 
information obtained from contractors and an engineering consultant, 
he estimated that the lessor could furnish air conditioning “at an addi- 
tional annual rental in the area of $1.12 sq. ft., based on a firm lease 
renewal from April 1, 1968 for 5 years with option privileges by year 
through December 31, 1974.” 

On January 10, 1966, an independent appraiser fixed the fair market 
value of the leased premises at $886,000. It was the opinion of the GSA 
Regional Director that on the basis of this appraisal the lessor’s pro- 
posal of October 6 would cause the rental to exceed the limitation in 
section 322 of the Economy Act, 40 U.S.C. 278a: The act provides that 
no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes 
at a rental in excess of the per annum rate of 15 percent of the fair 
market value of the rented premises at the date of the lease under 
which the premises are to be occupied by the Government. 

According to a memorandum prepared by the GSA Regional Direc- 
tor on September 20, 1968, there were telephone conversations with 
Mr. Marquart after the receipt of the October 6, 1967, letter. Mr. 
Marquart is stated to have commented that if any reduction from the 
$1.12 offer could be considered, it would represent only a few pennies 
and under no circumstances could it possibly exceed a reduction of 
$0.05 per square foot per annum. Such a reduction would not have 
qualified the rental consideration under the Economy Act based upon 
the $886,000 fair market value of the property. In an affidavit of 
November 8, 1968, Mr. Marquart denies that Crowley, Milner was 
asked if it could reduce the estimate for air conditioning. A representa- 
tive of our Office has examined the GSA regional files but he did not 
find any record of telephone conversations with Crowley, Milner 
concerning attempts to obtain a reduction of the $1.12 per square foot 
price. However, the absence of such records does not necessarily mean 
that such conversations did not occur since there may have been a 
failure to document the telephone calls. If there was an offer made by 
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the lessor to reduce the $1.12 price per square foot by $0.05, we note 
that, nevertheless, in determining whether the Economy Act limitation 
would be exceeded, $1.12 per square foot is treated as the offered price. 

It is stated in the November 22, 1968, report that the independent 
appraiser who appraised the property for the Government on Jan- 
uary 10, 1966, orally confirmed the appraisal for the property even 
though air conditioning might be added to the property. However, the 
GSA files examined by our representative do not contain any notation 
of such a verbal affirmation. In a written statement by the appraiser 
dated December 19, 1968, he denies that he ever made such a representa- 
tion. Our representative contacted the appraiser by telephone and he 
further denied ever making such a representation. 

A market survey was conducted by GSA to see if suitable air- 
conditioned space could be located for VA. As a result of the survey, a 
request for proposals was issued to Mr. Raymond J. Biggs who sub- 
mitted an offer to lease space which was accepted by GSA on May 29, 
1968. 

The award was protested to our Office by letter of September 11, 
1968, from the attorney for Crowley, Milner. The attorney protested 
on the basis that GSA did not negotiate with the company and that it 
had a legal obligation to negotiate with the company before negotiating 
a new lease with some other offeror for a different location. The at- 
torney contended that GSA was required to negotiate with the lessor 
alone in view of 41 CFR 101-18.102(a) which states: 

GSA will lease space in privately owned buildings and land only when needs 
cannot be satisfactorily met in Government-owned or presently leased space * * *. 

Your General Counsel has taken the position in the November 22 
report that the quoted provision applies when GSA has space avail- 
able in a Government-owned building or in space leased by the Govern- 
ment for which the Government already is under contract to pay rent, 
in order to prevent the making of new leases when space is available, 
and that the Government is not required to negotiate with a lessor 
whose lease is expiring. He further advised that GSA usually nego- 
tiates with such a lessor in order to obtain the maximum feasible com- 
petition, unless it is unable to use the space. 

To conclude that the quoted regulation gives the incumbent lessor 
a right to negotiate a lease extension to the exclusion of other possible 
lessors would virtually provide the lessor with a monopoly and pre- 
clude the Government from negotiating with other potential lessors 
who might be able to meet or exceed the Government’s requirements, 
all pertinent factors considered. In that connection, section 1-3.101(c) 
of the Federal Procurement Regulations (FPR) provides that when- 
ever property or services are to be procured by negotiation, proposals 
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shall be solicited from the maximum number of qualified sources, and 
FPR sec. 1-3.101(d) provides that negotiated procurement shall be 
on a competitive basis to the maximum practical extent. Accordingly, 
we agree that the quoted regulation should not be construed as giving 
the incumbent lessor an exclusive right to negotiate a lease extension. 
However, contrary to the General Counsel’s statement that no require- 
ment exists which would impose on the Government a duty to nego- 
tiate with a lessor whose lease is expiring, we believe that, under FPR 
sec. 1-3.101 (c) and (d), an incumbent lessor is required to be given 
an equal opportunity to compete to provide space meeting the Govern- 
ment’s needs. 

Crowley, Milner was not provided an opportunity to submit an of- 
fer in response to the request for proposals under which a lease has 
been awarded to another lessor. Apparently, the previous lessor was not ~ 
furnished a copy of the request for proposals because of the previous 
finding that its tendered rental could not come within the Economy 
Act limitation. However, regardless of the previous information fur- 
nished in the October 6, 1967, letter and by the January 1966 appraisal 
of the property, Crowley, Milner should have been furnished a copy 
of the request for proposals in keeping with the FPR requirement for 
maximum competition. While, from the previous appraisal, it might 
not have appeared that Crowley, Milner could have qualified under the 
Economy Act, it is noted that paragraph 2 of schedule “D” of the re- 
quest provided that offerors shall make available to the Government 
any pertinent information which would assist in a determination of 
fair market value for purposes of applying the Economy Act limita- 
tion. Crowley, Milner was deprived of this opportunity because it was 
not solicited under the request for proposals. This is significant since 
apparently the Crowley, Milner premises would have been acceptable 
to the Government if they could have been upgraded to meet the re- 
quirements in the request for proposals and also the Economy Act 
limitation. 

We further question whether there was effective negotiation with 
Crowley, Milner before the issuance of the request for proposals. As 
indicated above, there is some dispute as to whether Crowley, Milner 
was ever contacted to reduce its $1.12 offer. Even if we assume that 
the administrative version of the facts is correct, as we do as a gen- 
eral rule (B-163131, July 15, 1968), that Crowley, Milner was requested 
to reduce its $1.12 price and that it advised that it could reduce its offer 
only by about $0.05, such exchange of information did not represent 
meaningful bargaining which negotiation contemplates. We note that 
GSA estimated the cost for electricity and maintenance of the air 
conditioning at $0.226, yet no effort was made to ascertain the cost 
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of such items included in the $1.12 offer. It does not appear that any 
cost breakdown was obtained from Crowley, Milner to ascertain 
whether some basis existed for negotiating a price within the 15-percent 
statutory limit. Further, we believe that effective bargaining would 
have required GSA to indicate to such lessor that .ts price exceeded the 
estimated Economy Act limitation so that it could have taken that fact 
into consideration in revising its price or possibly could have estab- 
lished a basis for a different fair market value appraisal so as to affect 
the statutory limitation. 

Further, it is observed that in estimating the Economy Act limita- 
tion, GSA relied on estimates of cost of services and utilities furnished 
to GSA in January 1966 instead of obtaining current estimates. 

Our representative who examined the GSA files found no record 
showing the basis for the determination that a new appraisal of the 
Crowley, Milner premises would not have qualified the $1.12 price 
under the Economy Act. Although there are statements in the file after 
the protest was lodged to the effect that the 1966 appraisal would not 
change because of the location and the character of the building, we 
found no statements in the record to that effect prior to the date of 
the protest. Further, there exists a dispute whether the independent 
appraiser ever concurred in such a determination. Although we may 
not undertake an appraisal of the fair market value of the premises, 
we have ascertained that the January 1966 appraisal shows a higher 
fair rental value for air-conditioned space than it does for non-air-con- 
ditioned space. Also, the GSA Regional Appraiser estimated in 1963 
that air conditioning of the Crowley, Milner premises would increase 
the fair market value of the property by about 16 percent. Further, on 
June 15, 1967, just about 4 months prior to the receipt of the October 6 
letter from Crowley, Milner, the GSA Assistant Commissioner for 
Space Management prepared a memorandum which stated that “the 
value of the space will be enhanced by the air conditioning and un- 
doubtedly it will make the space more appealing to prospective tenants 
in the future.” Whether there were unusual circumstances which oc- 
curred in the short interval thereafter to affect the value of the prop- 
erty is not apparent, but all other indications are that the appraised 
value of the property should have increased by the addition of air con- 
ditioning. In any event, by not advising Crowley, Milner that its 
offer exceeded the Economy Act limitation, it was denied an oppor- 
tunity to show whether its offer could qualify under the Economy Act 
and to negotiate its price downward. 

We therefore conclude that proper procurement procedures as en- 
visaged by the regulations were not followed. However, since the lease 
was awarded in May 1968 and, as a consequence, the lessor had incurred 
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considerable expenses estimated at about $1,300,000, no action will be 
taken by our Office to disturb the award. We trust that appropriate 
steps will be taken to preclude the recurrence of a similar situation. 


[B-166008] 


Bids—Buy American Act—Foreign Product Determination—Com- 
parison of Foreign and Domestic Component Costs 


In determining whether cylinder liners to be manufactured in the United States 
from basic liner forging purchased in Japan constitute a foreign or domestic 
source end product under Wxecutive Order No. 10582, the cost of the United 
States operations may not include the cost of testing, production qualification 
evaluation, and packaging as these processes are not considered “manufacturing” 
or components of the end item within the contemplation of the Buy American 
Act. The domestic operations on the forging—hone boring, chrome plating, and 
machining—neither exceeding the cost of the foreign forging as required by 
paragraph 6-101(a) of the Armed Services Procurement Regulation, nor creat- 
ing a different article or effecting a fundamental change in the forging, the 
cylinder liner end product is considered a foreign source end product. 


To Matzkin & Day, May 9, 1969: 


Reference is made to your letters of February 7 and March 10, 1969, 
protesting on behalf of A. G. Schoonmaker Company, Inc., the 
determination by the Defense Supply Agency that the cylinder liners 
offered by your client under request for proposals (RFP) No. DSA- 
700-69-R-0782, as amended, should be evaluated as a foreign source 
end product under the Buy American Act, 41 U.S.C. 10a-d, as imple- 
mented by Executive Order No. 10582, and by section VI of the Armed 
Services Procurement Regulation (ASPR). 

Insofar as it concerns the subject procurement the pertinent pro- 
vision of the Buy American Act (41 U.S.C. 10a) requires that only 
such manufactured articles, materials and supplies as have been manu- 
factured in the United States substantially all from articles, materials, 
or supplies mined, produced, or manufactured in the United States 
shall be acquired for public use unless it is determined that the cost is 
unreasonable or that it is inconsistent with the public interest. Execu- 
tive Order No. 10582 provides that the materials to be acquired by the 
Government shall be considered to be of foreign origin if the cost of 
the foreign products used in such materials constitutes 50 percent or 
more of the cost of all the products used in those materials. To assist 
in determining whether articles, materials, and supplies to be acquired 
by the Government for public use (end products) are to be regarded 
as being of a foreign or a domestic source, the implementing regulation 
ASPR 6~-102.1 provides that only the end product and its components 
shall be considered. Components are defined by ASPR 6-001(b) as 
those articles, materials, and supplies which are directly incorporated 
into end products; and finally ASPR 6-101(a) defines a domestic 
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source end product as an end product manufactured in the United 
States if the cost of its components which are mined, produced, or 
manufactured in the United States exceeds 50 percent of the cost of all 
its components, 

While you say that the basic steel cylinder liner forging is pur- 
chased from a source in Japan and delivered in the United States 
at a cost of $135, all of the subsequent operations performed on that 
forging to make it into the product specified in the solicitation are 
performed by a subcontractor of Schoonmaker in the United States at 
a cost of $153.55. You describe such operations as manufacturing steps 
or phases and state that principally they consist of hone boring ($6), 
chrome plating ($56), machining ($70.48), testing and evaluation 
($12.20), and packaging ($8.87). 

You state that the first step in the manufacture of the end product 
is the purchase of the foreign forging, and that the subsequent manu- 
facturing operations materially alter the form and content of the 
forging. You note that such operations are necessary before the forg- 
ing becomes a useable article, and involve not only labor but the use 
of machine tools, machine tool equipment, and certain manufacturing 
materials which do not necessarily form a part of the end product but 
are necessary to create or manufacture the end product. You there- 
fore reason that in the overall manufacturing process each manufac- 
turing operation constitutes a component part to make up the end 
product, with its attendant cost, becoming a domestic component cost 
for consideration in determining whether the end item is foreign or 
domestic. While you observe that labor costs involved in combining 
previously manufactured components to form the end product may 
not be considered in determining whether the end product is of a 
domestic or a foreign source, 35 Comp. Gen. 7, you contend that the 
subject end product involves no operations to combine foreign com- 
ponents with domestic components since such product is manufactured 
by means of several consecutive, sequential manufacturing operations, 
all of which are performed to an item that entered the United States as 
an unfinished article, and are necessary to make that unfinished article 
into the finished manufactured article specified in the solicitation. 

Your position in this matter appears to be twofold—(1) that inas- 
much as the cost of the sequential manufacturing operations, includ- 
ing packaging, which you contend are components of the end product, 
exceeds the cost of the foreign forging, the finished cylinder liner 
offered by Schoonmaker is a domestic article under the 50 percent 
criterion in the definition of domestic source end product set out in 
ASPR 6-101 (a) ; and (2) that the foreign forging undergoes substan- 
tial changes in physical character during each of the manufacturing 
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operations, and that the penultimate operation should be considered 
as the manufacture of the sole component of the end product, and the 
ultimate operation as the manufacturing of the end product from that 
component. Since both of those operations would be performed in the 
United States you suggest that the finished cylinder liner, having 
been manufactured in the United States from a component which was 
manufactured in the United States, should be regarded as a domestic 
source end product under the rationale of our decision, 45 Comp. 
Gen. 658. 

Even if we were to agree with your theory, we could not accept 
your conclusion that the end product is domestic. In the first place, 
it is noted from the cost data included in your proposal that the en- 
tire processing cost of $141.35 represents the price to be paid by you 
under one or more subcontracts, and it seems obvious that a sub- 
stantial part thereof must represent labor costs, which are clearly 
excluded from consideration by 85 Comp. Gen. 7. In addition, you 
allocate $8.87 to packaging, which we do not consider to be manufac- 
turing, and deduction of that amount from the $141.35 would leave only 
$132.48 as the cost of the alleged “domestic components,” exclusive 
of testing and evaluation. 

The process of packaging, or packing, previously manufactured 
end items that are to be acquired by the Government, together with 
the materials used in that process, were fully considered by this Office 
in 46 Comp. Gen. 784, wherein we held that such process may not be 
regarded as an additional “manufacturing” process within the con- 
templation of the Buy American Act, and that the packaging materials 
likewise may not be considered as “components” in the application of 
that act and its implementing regulations. It was pointed out in that 
decision that the legislative history of the act afforded no basis for 
concluding that in the procurement of a manufactured article the term 
“manufactured” was intended to extend beyond the completion of the 
article in the form required for its use by the United States, or that 
the act was intended to protect any American industry or materials 
not theretofore involved in the production of the required article or its 
components. While that decision clearly precludes consideration of 
the packaging operation mentioned in your protest, we believe the 
rationale of such decision also has application to the testing and 
evaluation operation which would be performed on eight liners for pro- 
duction qualification, and that neither such operation nor its cost may 
be considered in determining whether the item offered by your client 
is a domestic or foreign source end product. As in the case of packag- 
ing, the testing and evaluation would be performed on completed 
articles, and it is noted that the purpose of the testing and evaluation is 
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not to construct or make the liners but is, instead, merely to determine 
whether those previously produced liners meet the specification 
requirements so that production runs of the articles could commence. 

Accordingly, since the cost of the packaging ($8.87) and the cost 
of the testing and evaluation ($12.20) may not be considered, the cost 
($132.48) of the remainder of the operations performed on the foreign 
forging does not exceed the cost of the forging ($135), even if the 
labor element is not excluded. Consequently the finished liner may not 
be considered as a domestic source end product under the 50 percent 
rule. 

Neither can we agree with your contention that the finished cylinder 
liner should be regarded as having been manufactured in the United 
States from a single component which was manufactured in the United 
States, and is therefore a domestic source end product under the 
definition set out in ASPR 6-101(a). While, as stated in 46 Comp. 
Gen. 784, the Buy American Act does not define the term “manufac- 
tured” and is silent as to the steps in the production or manufacturing 
process at which an end article may be regarded as having been manu- 
factured, the act is specific, nevertheless, concerning the requirement 
that articles manufactured in the United States be manufactured sub- 
stantially all from articles, materials, or supplies mined, produced, 
or manufactured, as the case may be, in the United States. Although 
it appears that the boring, plating, and machining operations may 
properly be classified as manufacturing operations, and we believe 
that such manufacturing operations, taken as a whole, which were 
necessary to make the unfinished cylinder liner forging into the finished 
liner required by the Government, may reasonably be regarded as ade- 
quate to establish that end product as an article manufactured in the 
United States, it is clear that the articles, materials, or supplies which 
were incorporated into the end product during the overall manufac- 
turing operation were substantially all foreign articles, materials, or 
supplies rather than domestic articles, materials, or supplies as 
required by the act. 

Further, we do not believe that each of the several boring, plating, 
or machining operations performed on the liner during the overall 
manufacturing process may be properly regarded as producing a 
basically new manufactured article or material at the end of any 
particular operation, which could be considered as a component 
manufactured in the United States, thereby circumventing the plain 
requirement of the act—that the end product be manufactured sub- 
stantially all from domestic articles, materials or supplies—through 
a strained application of the implementing regulations and definitions. 

Regarding your suggestion that the finished cylinder liner should 
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in 45 Comp. Gen. 658, we believe the circumstances of the two cases 
to be readily distinguishable. In 45 Comp. Gen. 658, the foreign 
material (ingot) was converted by the first manufacturing process 
performed within the United States into a basically new material 
(billet) having a different granular structure, greater tensile strength, 
and increased ductility, whereas in the case at hand it is our opinion 
that none of the individual boring, plating, or machining operations 
creates a basically different article, or results in such a fundamental 
change in the foreign article involved. In addition, it appeared in that 
case that normal practice in the industry was that the end product was 
manufactured from the billet rather than from the ingot. 

In view of the foregoing, we must conclude that the cylinder liner 
offered by A. G. Schoonmaker Company, Inc., was correctly evaluated 
by the Defense Supply Agency as a foreign source end product under 
the provisions of the Buy American Act and implementing regula- 
tions. Of. 48 Comp. Gen. 504. 

Accordingly, your protest is denied. 


[ B-166594 J 


Bids—Discarding All Bids—Readvertisement Justification— 
Lacking 


The cancellation of the invitation for bids on light and heavy diesel electric 
locomotives under a development loan to Pakistan and the resolicitation of the 
procurement is not justified where the same locomotives would be offered and 
only price competition between the two bidders would result and, therefore, 
an award should be made under the invitation. One bidder determined to be 
ineligible for award of the light locomotives, award on the heavy locomo- 
tives should be made on the basis the price clause in one of the bids to cover 
the eventuality of delivery delay does not affect bid responsiveness, certain 
technical deviations may be waived and post-opening specification changes 
considered, but not a post-award offer to extend warranty terms, and as the 
heavy locomotives tendered are acceptable as to experience and construction, 
there remains for administrative determination the question of compliance with 
the other specifications. 


To the Administrator, Agency for International Development, 
May 12, 1969: 


This refers to your letter dated April 1, 1969, with enclosures, 
requesting our advice with regard to a procurement of 65 diesel elec- 
tric locomotives by the Pakistan Western Railway (PWR) under 
a development loan to the Government of Pakistan. Under the terms 
of the loan agreement, ATID must approve the award. 

The invitation for tender was issued by PWR, an agency of the 
Government of Pakistan, in the Spring of 1968 for 42 locomotives 
in a 2000-2200 horsepower range (heavy diesels) and 23 locomotives 
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in a 1500-1600 horsepower range (light diesels), or a total of 65 
diesel electric locomotives. The traction motor specification applicable 
to both locomotives provided in part as follows: 

18.1 Traction motors shall be of robust and sturdy construction either fully 
suspended or nose suspended (preferably the former) and should be capable of 
running at high speed in dust conditions prevailing in Pakistan and have proved 
satisfactory in climatic conditions similar to Pakistan. Great care should be 
taken to prevent the entry into traction motors of dust, sand, water or wind- 
borne particles and migration of crater compound into the pinion and bearings. 
The suspension bearing shall incorporate sufficiently large oil reservoirs to 
enable the locomotives to run at least 5000 miles without replacement. 

18.2 The maximum safe speed should not be less than 75 m.p.h. based on 
wheel diameter with fully worn tires. * * * 

18.8 The traction motors should be amply rated and capable of sustaining 
their maximum continuous tractive effort for 48 hours continuously under 
the maximum ambient air temperature conditions, * * * 

184 The traction motors offered shall be those which have proved successful 
working locomotives in actual service at speeds at 75 miles per hour or higher 
and at the optimum load specified in these specifications in tropical countries 
with climatic conditions similar to those in Pakistan. The names of 
the Railways and the number of locomotives working should be given, [Italic 
supplied. ] 

Bids were opened on June 4, 1968, and three (3) firms responded: 
ALCO, General Electric and Genera] Motors. In September 1968 
PWR completed its evaluation and recommended to AID that the 42 
heavy locomotives be awarded to GM and the 23 light locomotives to 
ALOO. Although PWR had found that ALCO was the low bidder for 
both items, it ruled against ALCO on the ground that it offered 
to use a GE 761A-5 traction motor which PWR concluded was not 
technically acceptable for the heavy locomotives. GE was the second 
low bidder also on the basis of the 761A-5 motor, and therefore was 
also considered not acceptable. 

You report that PWR’s conclusion was based on its own experience 
with GE 761A-1 and A-3% traction motors on 1800 and 2000 horse- 
power locomotives used in high speed service in West Pakistan since 
1958, indicating many failures with these models. It was PWR’s 
opinion that the changes incorporated in the 761A-—5 model were not 
sufficient to correct the problems experienced with the 761A-1 and 
A-3 motors. ae tia 

Your Agency, however, decided to conduct a technical investigation 
of its own prior to approving the PWR award recommendations. 
An independent expert (Mr. William S. Garrett) was selected by your 
Agency to review the evaluation of the heavy diesel bids. He reported 
back on November 6, 1968, as follows : 

for the heavy locomotive is not responsive because the GH 
1014.8 teaction.2 motor is not quiielentix robust and sturdy and the armature 


bearings are inadequate to give satisfactory service with reasonable maintenance 
Rea Ne ees Tabs sine with the dimatie, load and apeed conditions 


specified. 
2 Both Alco and G their service personnel should have been 
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the continued dissatisfaction of the PWR through the various modifications of the 
761 motor from the A—1 to the A-5. GH may have acted on this information when 
they quoted the GH 752 motor as an alternate, although they claim otherwise. 

8. The PWR has followed the development of the GH 761 motor through its 
various stages of modification from the GH 761—A-1 to the GH 761-A-5. Their 
ownership of each class of motor; GH 761—A-1, GH 761-A-8 and GH 761-A-5 
is adequate to enable them to form a sound opinion as to the merits of the 
various modifications, Their top mechanical officials have followed these develop- 
ments and they have adequate engineering judgment to enable them to come 
to logical conclusions. 

4. Because of their ocean transportation and foreign exchange problems it 
seems important that the PWR be furnished original equipment of high quality. 


It can be noted from conclusion 2, above, that GE, in addition to 
bidding on its GE 761—A motor, offered an alternate bid on its heavier 
GE 752 motor, at a higher price (a price somewhat higher than the 
GE bid price). Mr. Garrett also recommended against award on the 
GM 761-A-5 motor for the 1500 horsepower locomotives as well. He 
reasoned as follows : 


It has been the practice of the PWR to purchase light locomotives for service 
on branch lines and to set up many small workshops at isolated locations for 
the maintenance of the light units. They specify a top speed of 75 miles per 
hour but it is plain that they do not intend to operate these units at more than 
40 miles per hour. 
We have tried to encourage the PWR to set up one or two well equipped work- 
shops to maintain all locomotives of 1000 HP and above, and to so pool these 
units on a system wide basis as to periodically bring all units into centralized 
workshops for maintenance at one month intervals. It is realized that the heavy 
locomotives cannot at present be operated on some branch lines because of load 
limitations but eventually these lines must be improved to raise the load 
limits and this should be done within the expected life of the locomotives now 
under consideration. 
The data herein presented strongly indicates that the 761 motor is not suitable 
for high speed operation and the purchase of 1500 HP units with this motor will 
not permit the regular operation of these units on the main line in pooled 
service fully loaded and at high speed. Therefore, if the PWR purchases these 
units with 761 motors they will be ignoring previous recommendations for 
eventual system-wide pooling. 
If it is claimed that 1000 HP and 1500 HP units are too light for main line 
og aa this can be readily overcome by multiple unit operation on the main 
e. 


In late October 1968, before Mr. Garrett’s report was filed, ALCO 
withdrew from the award competition by allowing its bid on the 
heavy and light locomotives to expire. 

GE argued to your Agency that PWR’s experience was solely with 
the GE 761 motor on ALCO trucks; and that differences in suspen- 
sion and in ventilation of the traction motor and in the sturdiness of 
the GE locomotive truck (the component which hold the axles, wheels, 
and traction motor) would eliminate the indicated problems. Based 
on discussions with Mr. Garrett, your Agency concluded (sometime in 
December 1968) that PWR’s difficulties with the 761 could be attribut- 
able to the ALCO trucks and that the GE improvements might elimi- 
nate the indicated problems. In short, your Agency advised PWR that 
the record did not support a rejection of the low GE bid and an award 
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on the higher GM bid. In reaching this conclusion, it was noted that 
the PWR bid tender incorporated schedules which specifically men- 
tioned the 761 model traction motor. At the same time, however, it 
was noted that the bid schedules listed the GE 752 (which brings its 
locomotive over axleload limitations) and the GM D-19, which PWR 
did not want, instead of the D-75, which GM bid. In any event, your 
Agency did not wish to recommend an award based on a locomotive 
which the user did not consider totally adequate for the job. 

Apparently, PWR became persuaded that the awards could be made 
to GE based on the 761 motor; but before any action was taken GM 
entered a protest that the 761 was not a suitable motor for the required 
job. 

In order to resolve the various contentions, your Agency called on 
another independent expert, Mr. Frank H. Moore, to offer his opinion 
on ‘he 761 motor and the PWR tender. He reported on March 19, 1969, 
to the effect that the way to determine if the GE 761—A-5 motor would 
prove satisfactory for the intended use was to apply a set of these 
motors to a locomotive and to test the operation over a period of several 
years. 

Question has also arisen as to the responsiveness of the GM bid. The 
specifications for the light diesels called for clasp brakes. GM did not 
offer these brakes, while GE did. Although PWR was prepared to 
waive the GM deviation in this respect, your Agency has concluded 
that it may not be waived because it affects both price and quality. On 
che heavy diesels GM offered its D-75 traction motor, which is a com- 
bination of the armature from the GM D-75 motor and the stator from 
the GM D-77 traction motor. Both the D-57 and the D-77 have been 
proven successful in mainline service at 75 miles per hour and over in 
the southwestern part of the United States. Your experts have advised 
that the combination proposed by GM is technically sound and the 
successful experience with the armature and the stator could reasonably 
be applied. Your Agency nevertheless questions whether this is an 
adequate showing of actual experience with the D-75. 

The following additional matters are reported: 

The GH bid included a printed “PRICH ADJUSTMENT OLAUSE,” which 
sets a formula for price escalation based on increases in labor and material 

indices. The invitation does not provide for escalation on account of 
increases in labor and materials costs, and the GM bid does not include a similar 
provision. No reference to the GE price adjustment clause was made in the 
PWR evaluation. A.I.D. asked GH ahoeut it, and we have been advised that it is 


to be read only as setting a formula for adjustment in case of delays caused by a 
force majewre within the meaning of the contract. 


Other Questions of Responsiveness and PWR Requirements. 
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(b) Oerlikon Safety Device 

The specifications required that the heavy and light diesels be delivered 
equipped with an Oerlikon safety device. GH offered to install the device only 
after delivery of the locomotives. While GH’s exception would normally be con- 
sidered a material deviation, A.I.D. concurred in PWR’s willingness to permit 
it because there appeared to be precedent for it under previous A.I.D.-financed 
procurements by PWR and there would be no effect on quality. 

(c) Overhaul 


The specifications called for traction motors that would run a minimum of 
750,000 miles before overhaul. There was general agreement that this was an 
unrealistic requirement and that 450,000 miles was reasonable. Both GM and 
GB said that their engines would meet the 450,000 miles requirement. In these 
circumstances A.I.D. agreed with the PWR that the bids should not be treated 
as nonresponsive on this point. 


GE Post Opening Offers 


As noted above, GE has offered to change the gear ratio offered in its bid 
so as to reduce the armature speeds of its traction motor. GE has also offered 
to make various improvements in the traction motor, which it believes will 
remedy the difficulties previously encountered by PWR. Many of these ideas were 
developed as a result of GH’s becoming aware of the results of tests run in 
Pakistan during a period from 1966 to 1968. (GE advises us that it first got this 
information in June 1968, after its bid had been prepared.) In addition, GH has 
offered to extend the term of the warranties called for in the tender. Without 
taking a position on the technical merit of the proposed post opening c 


hanges, 
A.D. has not considered them as part of the GE bid for purposes of bid 
evaluation. 


Deficiencies in the Invitation and Specifications 


The invitation and the specifications were discussed with the bidders and 
approved by A.I.D. before they were issued. It is now clear, however, that they 


left a great deal to be desired. They did not satisfactorily describe PWR’s real 
needs nor did they give a clear basis for evaluation. Because of its reluctance to 
call for cancellation of invitations and reprocurements after bids have been 
opened, A.I.D. was prepared to waive deviations and what might appear to be 
technicalities to the extent that could be done consistent with fairness and 
the needs of PWR. Because of the past record of performance on the PWR, how- 
ever, and the GE argument that that experience is not directly applicable to the 
locomotive actually offered, section 18.4 of the specifications, which was directly 
related to the experience of the product offered in similar conditions, became 
very important. GE did not meet this requirement. Construing the specification 
strictly, as urged by GM (GM letter, 7 Mar. 69), it does not appear that GM met 
the stated requirement either. Unlike the 750,000 mile overhaul requirement, 
where there was apparent agreement as to its impossibility and as to a reason- 
able interpretation for it, there is no agreement on an alternate interpretation 
which will show that the locomotive is satisfactory. 


A.1.D. Conclusion 


The GE bid does not show compliance with section 18.4 of the traction motor 
offered for the heavy and light diesels. This failure (given the PWR experience 
with the same model series, the difficulties which GM and GE both suggest with 
regard to motors that run at high operating speeds, and the actual operating 
speeds of the motor at the gear ratio offered) leaves doubt as to compliance with 
section 18.1, also. 

The GM bid for the light locomotives did not show compliance with the re- 
quirement for clasp brakes (section 23.4), and A.I.D. considers this deviation to 
be a material one. With regard to traction motors, GM offered different models for 
the light and for the heavy diesels. Because the bid was otherwise nonresponsive 
A.1.D, did not review the question of GM conformity to section 18.4 for the light 
diesels. On the other hand, the traction motor offered by GM for the heavy diesels 
does not comply with the requirement of section 18.4, 
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Based on the foregoing, you question whether either of the bids 
may be considered responsive to either 18.1 or 18.4 of the specifications. 
You suggest a cancellation of the invitation in order “to permit PWR 
to reprocure under documents which will more clearly state the user’s 
real needs and will permit a fair and proper competitive procurement.” 
Our views are requested. 

The reported facts simply do not allow us to respond to your request 
for advice with a definite answer. A reprocurement would ordinarily 
be appropriate if the user intended to revise his stated needs, either 
in terms of quantity or quality. It is our understanding in this case, 
however, that the locomotive offered by GM and the two locomotives 
offered by GE constitute the only locomotives which are available for 
the desired purpose. (We understand that, at least for the present, 
ALCO has discontinued manufacturing locomotives.) Bids have al- 
ready been made, therefore, on everything which would be offered 
under a resolicitation. In these circumstances, the only effect a re- 
solicitation would have would be to permit GE and GM to engage in 
a second price competition on the same items which have already been 
competed. Furthermore, both GE and GM, while strongly urging 
award on their respective tenders, have also argued against a resolici- 
tation. If our understanding is correct that any resolicitation would 
necessarily result in tenders on the same locomotives which have al- 
ready been tendered, we believe new tenders would not be justified 
and that award should be made under the present invitation for bids. 
In this connection, we offer the following comments. 

We do not think that the GE “PRICE ADJUSTMENT CLAUSE” 
affects the responsiveness of its bid. GE in its bid dated June 1, 1968, 
made its Price Adjustment Clause applicable for equipment delivered 
on or after June 30, 1969, or well beyond the 8 months delivery period 
specified for the GE equipment. The question arises whether the 
June 30, 1969, date has been extended along with the GE bid exten- 
sions. It is stated by GE that this is the case, since the clause is to be 
read only as setting a formula for adjustment in case of delays in de- 
livery beyond 5 months (13 months less 8 months specified delivery). 
On this basis we are satisfied that the specified June 1969 date has been 
extended along with the GE bid extensions. Therefore, the GE bid 
prices remain firm for a period of at least 18 months after an award. 

We also accept your analysis with regard to the clasp brakes, the 
Ocrlikon safety device and the motor overhaul. In other words, the 
GE and GM deviations on the motor overhaul may be waived; also 
the GE bid deviation on the safety device, but the GM deviation on 
the clasp brakes may not be waived. This means that GM is non- 
responsive on the light. locomotives because it failed to offer clasp 
brakes as specified. 
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On the GE post-opening offers, we believe that GE’s offer to change 
the gear ratio or to make various other improvements in its traction 
motor, may be considered in the evaluation. The bid tender documents 
did not specify any particular gear ratio. However, GE’s post-bid offer 
to extend the terms of its warranties beyond the time period specified 
in the invitation terms may not be considered in an evaluation of its 
bid. 

The remaining questions on which our advice has been specifically 
requested concern the responsiveness of the GE and GM bids to 
sections 18.1 and 18.4 of the specification. We have the following com- 
ments on these two sections. Compliance of both tenders with the 
remainder of the specification is, of course, a matter for your 
determination. 

You question the responsiveness of the GE and GM tenders to sec: 
tion 18.4 of the specification, expressing some doubt whether either the 
GE 761A-5 or the GM D-75 traction motor meets the experience re- 
quirement of that section. GE and GM vigorously contend that their 
respective motors do in fact meet the stated experience requirement. 
On the record before us, we do not believe there is sufficient basis to 
justify rejection of either bid for failure to meet the requirements of 
section 18.4. 

The requirement of section 18.1 that the traction motors be of “robust 
and sturdy construction” is, in our opinion, indefinite language of gen- 
eral description which is of doubtful validity as an evaluation stand- 
ard. It is evident that section 18.1 contemplated the submission of 
tenders on the 761 motor in view of the further admonition in the 
section that “great care” be taken to prevent migration of crater com- 
pound into the pinion and bearings. It seems to have been considered, 
therefore, that the 761 motor was “robust and sturdy” enough to meet 
the requirements for both the light and heavy locomotives if sufficient 
care were taken to solve the crater compound migration problem. If it 
is administratively determined that the present version of the 761 
motor will eliminate this problem, we believe the motor should not be 
considered lacking in robustness and sturdiness on that account. 

In summary, we are of the opinion that GM is not eligible for award 
of the light locomotives and that award should be made for the heavy 
locomotives on the basis of the conclusions reached herein and admin- 
istrative determination as to whether the tenders under consideration 
meet the requirements of the specification not specifically discussed. 
In this connection, we are enclosing copies of correspondence we re- 
ceived from GE and GM concerning the various matters discussed. We 
are also returning the administrative file under separate cover. 
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Contracte—Specifications—Failure to Furnish Something Re- 


quired—Addenda Acknowledgment—Certified Mail, Etc., Records 
in Lieu 

The cancellation of an award to the second low bidder under an invitation for 
bids that contained a small business set-aside for the alteration of a Veterans 
Administration hospital building and award to the low bidder initially denied 
the award for failing to acknowledge an addenda that affected a price increase 
in the space provided on the bid form for number and addenda date was proper 
where the invitation prescribed that certified mail and telegraph company records 
would be considered acknowledgment of an amendment and a certified mail 
receipt for the dddenda had been signed by an official of the low bidder and 
received prior to bid opening, Therefore, the receipt of the addenda having been 


acknowledged by the method specified in the invitation, the low bidder obligated 
to comply with its terms was entitled to the award under 41 U.S.C. 258(b) and 
section 1-—2.407.1 of the Federal Procurement Regulations. 


To Milling, Saal, Saunders, Benson & Woodward, May 12, 1969: 


We refer to your protest by telegram and letter dated April 18, 1969, 
on behalf of Bartley, Incorporated (Bartley), against the cancellation 
by the Veterans Administration (VA) of an award of contract V 629 
C-58 to Bartley and the making of a subsequent award for the same 
projects to Branch Construction Company (Branch). 

On March 5, 1969, the VA Hospital in New Orleans, Louisiana, is- 
sued an invitation for bids (IFB) on Standard Form 21 (BID FORM 
(CONSTRUCTION CONTRACT) ), soliciting bids on Projects 17- 
5105, 17-6106, and 17-5107 encompassing alterations to the fifth and 
sixth floors of the hospital building. A base bid was requested for the 
alteration work, and an alternate bid for installation of carpeting and 
jute backing in a particular area on the fifth floor. 

The procurement was set aside for small business, and a “small busi- 
ness concern” was defined as a concern certified as small business by the 
Small Business Administration (SBA) or a concern independently 
owned and operated, not dominant in the field of operation bid upon 
for Government contracts, and with average annual receipts for the 
preceding 8 fiscal years not in excess of $7.5 million or $9.375 million 
if located in Alaska. 

The minimum wage rate determination of the Solicitor of Labor, 
which was incorporated in the IF'B pursuant to the Davis-Bacon Act, 
40 U.S.C. 276a, had an expiration date of April 19, 1969. 

Page 2 of the bid form carried the following pertinent language : 
RECEIPT OF AMBNDMENTS: The undersigned acknowledges receipt of > 
eo amendments of the invitation for bboy wage tage and/or specifications, 

bidder also acknowledges 


ete. (Give number and date of each) : 
Se See nceetiey Rectidieene Gok aaa oaek aapeaie aefaaaein of tab 


graph company. 
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(The last sentence was added in typewriting to the printed language 
on the bid form.) 
Also pertinent to your protest are the provisions of paragraphs 1 


and 10 (a) and (b), Standard Form 22, INSTRUCTIONS TO BID- 
DERS (CONSTRUCTION CONTRACT), which read as follows: 


1. Explanations to Bidders. Any explanation desired by a bidder regarding the 
meaning or interpretation of the invitation for bids, drawings, specifications, 
etc., must be requested in writing and with sufficient time allowed for a reply 
to reach bidders before the submission of their bids. Any interpretation made 
will be in the form of an amendment of the invitation for bids, drawings, speci- 
fications, etc., and will be furnished to all prospective bidders. Its receipt by the 
bidder must be acknowledged in the space provided on the Bid Form (Standard 
Form 21) or by letter or telegram received before the time set for opening of 
bids. Oral explanations or instructions given before the award of the contract 


will not be binding. 
‘ * . * . * + 


10. Award of Contract. (a) Award of contract will be made to that responsible 
bidder whose bid, conforming to the invitation for bids, is most advantageous to 
the Government, price and other factors considered. 

(b) The Government may, when in its interest, reject any or all bids or waive 


any informality in bids received. 


On March 25, 1969, the hospital issued an amendment designated as 
Addenda No. 1, which made changes in the specifications and draw- 
ings and extended the bid opening by 4 days to 10:00 a.m., April 8, 1969. 
The amendment, which was transmitted to prospective bidders via 
certified mail with a receipt for execution by each recipient and return 
to the VA contracting office, included the following instructions: 


Acknowledge receipt of this Addenda by inserting its number and date in the 
Bid Form. Failure to do so may subject bidder to ) disqualification. This Addenda 
forms a part of the contract documents. It modifies them as follows: * * *. 


By the extended bid opening time on April 8, the contracting office 
had received hand delivered bids, all dated April 8, from seven firms 
and was also in possession of certified mail receipts which had been re- 
turned by 16 of the recipients of the IFB amendment. The VA had re- 
ceived certified mail receipts from Branch and Bartley and four others 
of the seven bidders. 








The three low bids were as follows: 
Bidder Base Alternate Total 
Branch $250, 000 82, “$2, 500 $252, 500 
Bartley 251, 215 1, 800 253, 015 
Landis* 251, 400 2; 500 253, 900 


*Landis Construction Co., Inc. 


Bartley and Landis and three other bidders had listed the addenda in 
the bid form in compliance with the instructions in the addenda. 
Branch, however, and one other bidder made no notation on the bid 
form or any other bid paper regarding receipt of the addenda. There 
was no indication in Branch’s bid that the addenda had or had not been 


considered. 
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The contracting officer, after receipt of information from the ar- 
chitect-engineers to the effect that the addenda might increase per- 
formance costs by at least $2,000, notified Branch by letter dated 
April 14 that its failure to acknowledge the addenda on the bid form 
in the space provided under RECEIPT OF AMENDMENTS, as re- 
quired by paragraph 1, Standard Form 22, required rejection of the 
bid as nonresponsive, pursuant to Federal Procurement Regulations 
(FRP) 1-2.404-2, for lack of conformity to the essential requirements 
of the IFB. The letter also informed Branch that award would be made 
to the next low bidder [Bartley]. 

In a letter to Bartley, which was also dated April 14, the contracting 
officer advised Bartley that its bid was accepted and furnished the 
documents necessary for execution of the formal contract with Bart- 
ley, to which the number V 629 C-58 was assigned by the VA. 

By letter dated April 15, Branch’s attorneys protested to the VA and 
to our Office against the actions of the contracting officer. The protest 
asserted that Bartley’s bid had been delivered after the scheduled bid 
opening time and was therefore a late bid; that Branch’s failure to 
acknowledge the addenda on the bid form was a minor irregularity 
in bid which could be waived under FPR 1-2.405; and that Branch’s 
signature on the bid form which included the typewritten sentence re- 
garding acknowledgment of amendments transmitted by certified mail 
constituted acknowledgment of the addenda, Branch having already 
signed and returned to the VA the certified mail receipt evidencing 
delivery of the addenda to Branch. 

By telegram dated April 16, the Director of the VA hospital issued 
a notice to Bartley to halt all progress under the contract in view of the 
Branch protest. 

On April 17, after the hospital had communicated with the VA Cen- 
tral Office in Washington, D.C., the contracting officer issued a letter 
to Branch notifying it of award and furnishing the various forms for 
formalizing the contract. At the same time a letter was issued to Bart- 
ley stating that its contract was canceled because the existence of the 
certified mail receipt signed by Mr. Charles Branch of Branch Con- 
struction Company prior to bid opening was sufficient acknowledg- 
ment of the IFB amendment to permit award of a valid and binding 
contract to Branch as the low bidder. By telegram of the same date, 
you filed a protest on behalf of Bartley with the contracting officer and 
notice of intent to file a further protest with the VA Central Office. In 
view of your protest, execution of the formal contract with Branch is 
being withheld pending our decision in the matter. 

The Department of Medicine and Surgery of the VA reports that 
the award to Branch and the cancellation of the award to Bartley 
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were effected pursuant to a decision by that Department that the 
signing by Branch of a certified mail receipt on April 7 (1 day prior 
to the scheduled bid opening) and the statement on the bid form 
alerting bidders to the fact that certified mail records would be con- 
sidered as acknowledgment of amendments rendered Branch’s bid 
responsive. We have been advised by the VA that while the circum- 
stances which gave rise to the use of the typewritten sentence inserted 
in the bid form under RECEIPT OF AMENDMENTS are not 
known, the sentence has been used on VA construction contract forms 
for 12 years and no problems were encountered before this procure- 
ment. We have also been advised that Bartley’s bid was timely re- 
ceived in the bid opening office. 

You maintain that Bartley’s contract with the VA is valid and 
enforceable. You state that the contract is regular on its face and 
binds all parties to its terms and conditions; that the right of unilateral 
cancellation is not conveyed, either expressly or impliedly, by its 
terms; and that if an error occurred in the making of the award, 
which you do not concede to be a fact, such error was attributable to the 
VA and does not affect the validity or enforceability of the contract. 
Accordingly, you request that the cancellation be rescinded. 

In a letter dated April 30, supplementing your protest, Mr. Travis 
Brown, an attorney in Washington, D.C., who also represents Bartley, 
sets forth various arguments to support the position that the rejection 
of Branch’s bid was a proper action by the contracting officer. 

On the subject of IFB amendment acknowledgments generally, 
Mr. Brown cites the requirement in FPR 1-2.207 that such amend- 
ments include instructions to bidders requiring acknowledgment and 
the effect of failure to comply therewith as well as the provisions of 
FPR 1-2.405 to the effect that failure to acknowledge receipt of an 
IFB amendment may be considered a minor irregularity only if the 
bid clearly indicates the bidder received the amendment or the amend- 
ment has only a trivial effect on price, etc. The use of certified mail, 
it is claimed, does not evidence receipt and consideration of an amend- 
ment since anyone at the designated address may sign for the receipt 
of certified mail and there is no assurance that the amendment is in- 
cluded in the bid submitted by the particular bidder. 

With specific reference to this procurement, Mr. Brown states that 
Branch did not note receipt of the addenda on the bid form or 
acknowledge the addenda before bid opening by either mail [letter] 
or telegram as permitted by paragraph 1, Standard Form 22. In 
addition, it is stated that the Branch bid does not show that the 
addenda was received and considered in formulating the bid. Accord- 
ingly, it is argued, the acknowledgment is dependent on the language 
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which the VA has added to the printed language in the bid form 
pertaining to receipt of amendments. Such language, it is urged, is 
not in harmony with the FPR provisions, and it is inconsistent with, 
and contrary to, other standard clauses and instructions governing 
bidding requirements, As to the certified mail receipt which Branch 
signed, it is claimed that had Branch’s bid proved to be improvident, 
Branch could have disclaimed receipt of the addenda. 

In addition to the foregoing, Mr. Brown cites relatively recent 
decisions by our Office upholding the rejection of bids where the 
required bid bond did not accompany a bid, or where the bidder had 
not acknowledged an IFB amendment setting forth applicable Davis- 
Bacon Act wage rates, as evidence of a trend in our decisions against 
the waiver of bidding irregularities. The “two bites at the apple” 
theory espoused in the cited bid bond case, 43 Comp. Gen. 268, at 
page 270, which applies when a bidder is permitted to cure a bid 
deficiency after bid opening, Mr. Brown states, is equally applicable 
to any situation, such as the instant case, in which one party’s bid 
does not fully comply with the bid requirements and does not show 
a clear and unmistakable commitment to be bound by the addenda 
as well as by the original specifications. Accordingly, Mr. Brown urges 
that the cancellation of the Bartley contract was unjustified and 
without authority and that such contract should therefore be declared 
valid and binding. A decision by our Office to that effect, it is stated, 
would dispel the confusion that is inherent in the change of position 
by the VA and would be in the best interests of maintaining the integ- 
rity of the formal advertising system. 

Branch’s attorneys, in a protest filed with our Office, have supple- 
mented their original protest to the VA with a statement that Mr. 
Charles Branch, who signed the certified mail receipt upon delivery 
of the addenda, examined the addenda, decided that the changes were 
nominal and would not affect his bid price, included the addenda 
changes in his plans for formulating his bid, and fully intended to 
incorporate the addenda changes in the performance of the alterations 
to the hospital. The protest also states that Branch concluded that 
listing of the addenda on the bid form was not necessary in view of 
the typewritten sentence regarding amendments sent by certified mail ; 
that signature of the bid form with such language constituted acknowl- 
edgment of receipt of the addenda; and that the VA has contractual 
grounds for making Branch perform in accordance with the provi- 
sions of any addenda transmitted to Branch by certified mail and so 
acknowledged by Branch. The acknowledgment of the addenda, it 
is contended, was twofold; i.e., once by return of the certified mail 
receipt and again by signing the bid form with the typewritten state- 
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ment under RECEIPT OF AMENDMENTS. Further, it is con- 
tended that if Branch’s failure to list the addenda on the bid form was 
an error, it is a negligible or minor informality or irregularity that 
should be waived. 

Branch’s attorneys also challenge your protest on the basis that 
FPR 1-2.407-8 provides for the filing of protests before award and 
that no protest was received from Bartley until award had been made 
to Branch. In addition, it is charged that Bartley’s gross receipts for 
1968 exceeded $10 million, thereby making it questionable whether 
Bartley was small business for the purpose of the procurement as 
defined in the IF B. 

Considering first the matter of the time of filing of Bartley’s pro- 
test, FPR 1-2.407-8(c) provides that a protest received after award 
shall be handled in accordance with agency procedures. The regulation 
promulgated by the VA in implementation of such regulation, pub- 
lished at 41 CFR 8-2.407-8(c), provides that when a post award 
protest is lodged with the contracting officer, the protestor shall be fur- 
nished a written explanation of the basis for the award and shall be 
informed that he may appeal the decision to the department head or 
staff officer concerned, the Administrator or the Comptroller General. 
Under such provisions, which are in accord with bid protest procedures 
of long standing, Bartley’s protest, which was filed on April 17, the 
same date that the award was made to Branch, is entitled to consider- 
ation by our Office, the more so because the subject procurement was 
already before us on Branch’s protest which had not been acted upon 
by us. 

As to the issue of the timeliness of the submission of Bartley’s bid, 
we must accept the report of the VA that the bid was delivered before 
bid opening in the absence of any evidence sufficient to overcome the 
presumption of the correctness of the report. Accordingly, we shall 
consider Bartley’s bid as timely. 

With respect to the significance of the addenda, there can be no 
question, in view of the statement of the architect-engineers that the 
contract price might be increased by at least $2,000, that the addenda 
may not be viewed as having only a trivial or negligible effect. 44 Comp. 
Gen. 753. Therefore, for Branch’s bid to be responsive there must be 
found either an indication the bid or the accompanying papers that 
the provisions of the addenda were considered in formulating the bid 
or an acknowledgment of receipt of the addenda which binds Branch 
to the terms of the addenda. 

As Mr. Brown has stated, the responsiveness of Branch’s bid is 
dependent upon the effect to be given the typewritten acknowledgment 
in the bid form of addenda shown to have been delivered to the bidder 
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by certified mail. While Mr. Brown urges that this sentence is incon- 
ao with the FPR, we see no conflict between the sentence and the 

FPR 1-2.207(a), it is true, requires that IFB amendments issued 
to effect changes in the specifications, etc., include instructions to 
bidders for acknowledging receipt of the amendment and information 
concerning the effect of failure to acknowledge or return the amend- 
ment. However, that provision does not itself prescribe the tenor of 
such instructions, nor does it operate to preclude consideration of a 
bid which has been submitted to the Government prior to receipt by 
the bidder of an IFB amendment, or which through inadvertence or 
otherwise does not indicate receipt of the amendment, where the 
bidder submits before the scheduled bid opening a timely and binding 
acknowledgment of receipt thereof. The decisive question in this case, 
therefore, is whether the certified mail receipt signed on behalf of 
Branch and returned prior to bid opening can, under the language of 
the invitation, be considered as a timely and binding acknowledgment. 
42 Comp. Gen. 490. 

We have held, in the absence of an express provision concerning 
such receipts, that a certified mail receipt, even when signed by the 
head of the bidder organization, is not of itself acceptable as an 
effective acknowledgment of an IFB amendment for the reason that 
a bidder does not by signing such receipt alone agree to be bound 
by the amendment. B-151188, May 8, 1963. But such is not the case 
here. At the scheduled time of bid opening Branch submitted the 
signed bid form, including the statement acknowledging receipt of 
amendments transmitted by certified mail for which it had returned 
receipts, and the contracting office was in possession of Branch’s signed 
receipt for the amendment so mailed. In these circumstances, it is our 
view that Branch was obligated under its bid to comply with the terms 
of the addenda, having acknowledged its receipt in the method speci- 
fied by the IFB. Accordingly, we must conclude that the rejection of 
Branch’s bid as nonresponsive for failure to comply with the instruc- 
tions on the addenda was not proper. 

Turning now to the award which was made to Bartley after the 
improper rejection of Branch’s bid, both the procurement statute, 41 
U.S.C. 253(b), and FPR 1-2.407.1 provide for award to that respon- 
sible bidder whose bid, conforming to the invitation for bids, will be 
most advantageous to the Government, price and other factors con- 
sidered. The language quoted above from paragraph 10 (a) and (b), 
Standard Form 22, is consistent therewith. On the facts of record, 
Branch was entitled to award pursuant to such provisions, there 
being no indication that Branch’s bid was not otherwise responsive or 
that Branch was not responsible. Therefore, while it is regrettable that 
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through administrative failure to consult the certified mail receipts 
in evaluating the bids Bartley initially received the award which 
should have been made to Branch, we see no legal basis on which the 
subsequent award to Branch could be set aside so as to permit rein- 
statement of the erroneous award to Bartley, assuming Bartley is 
otherwise eligible for award. Accordingly, your protest is denied. 

In view of our conclusion, no comment is necessary on the small 
business status question concerning Bartley which Branch’s attorneys 
have raised. 


[ B-166598 J 


Contracts—Modification—Indefinite Amounts 


The authority granted in section 1-2.406-4(b) (2) of the Federal Procurement 
Regulations to reform a contract price either upward or downward in an amount 
not to exceed $1,000, if as corrected the amount will not exceed the next lowest 
bid submitted under the original invitation for bids, may be applied to an in- 
definite quantity requirements contract and the estimated quantity or quantities 
shown in the solicitation for the item or items in question used to determine 
whether a correction would exceed the limitation. Therefore, an erroneous price 
on one item of a bid on estimated quantities of drugs and pharmaceutical products 
upon which a Federal Supply Schedule contract is based—an obvious error even 
though only one bid was received—may be corrected by the using agency, for to 
exceed the limitation it would be necessary for various Government agencies 
to order during the contract period more than twice the estimated quantity of the 
item. 


To the Administrator, Veterans Administration, May 13, 1969: 


Reference is made to a letter dated April 1, 1969, with enclosures, 
from the Director, Supply Service, Department of Medicine and 
Surgery, requesting « decision as to the action to be taken concerning 
an error alleged by McNeil Laboratories, Inc., to have been made in 
its bid upon which Federal Supply Schedule contract No. V797P-5660 
is based. 

Under authority granted by the General Services Administration, 
the Veterans Administration, Marketing Division for Drugs and 
Chemicals, Hines, Illinois, by invitation No. M5-17-69, requested bids 
for furnishing estimated quantities of drugs and pharmaceutical prod- 
ucts, class 6505, as required by various Government agencies during the 
period January 1 through December 31, 1969, items 1 to 99, inclusive. 

Item 44 called for furnishing an estimated 150 bottles of griseofulvin, 
U.S.P., microsize tablets, uncoated, round, scored, white, 500-milli- 
gram, 15-inch diameter, 100 in bottle. McNeil offered to furnish, 
among other items, the griseofulvin covered by item 44 at a unit price 
of $3.11. The bid of McNeil was accepted as to item 44 and other items 
on October 3, 1968, It is noted that item 44 of the invitation for bids was 
listed as index No, 42 in the Federal Supply Schedule contract for the 
calendar year 1969 with McNeil as the contractor. 
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In letters dated January 9 and 14, 1969, McNeil advised that an error 
had been made in its bid on index No. 42 of the 1969 Federal Supply 
Schedule contract (item 44 of the subject solicitation), and that it 
had intended to quote a unit price of $6.23 instead of $3.11 for that 
item. McNeil stated that its prices for the various items in the subject 
solicitation were computed at less than 10 percent of the prices shown 
in the 1968 Federal Supply Schedule contract. McNeil requested that 
the price of $3.11 each for index No. 42 of the 1969 Federal Supply 
Schedule contract be corrected to $6.23. 

The record indicates that McNeil submitted the only bid received 
on item 44 of the solicitation which called for the furnishing of 
griseofulvin, 500-milligram tablets, 100 in bottle. Ordinarily, where, 
as here, only one bid is received on an item, there is no basis for com- 
parison of bids; hence there is nothing to place the contracting officer 
on notice of the probability of error in the bid. See 17 Comp. Gen. 560; 
26 id. 415. However, in a report dated January 30, 1969, the contracting 
officer stated that, in view of the fact that McNeil quoted a higher unit 
price of $3.20 for the same product in 250-milligram strength, she 
should have been on constructive notice of an error in McNeil’s bid 
on item 44. The Director, Supply Service, expresses the opinion that 
the contracting officer should have known that an error in the bid as to 
item 44 was likely, since one would not expect a firm to bid less on 500- 
milligram tablets (item 44) that cost more to produce than 250- 
milligram tablets (item 41), all other factors being equal. We concur 
with this opinion. Also, it is noted that under item 45 of its bid McNeil 
quoted a unit price of $15.30 for a bottle of 250 tablets of griseofulvin 
of the same strength as specified under item 44, which called for a bottle 
of 100 tablets. 

It seems obvious that McNeil did not intend to quote a unit price 
of only $3.11 for a bottle of 100 tablets under item 44 since such price 
is only one-fifth of the price of $15.30 which it quoted for a bottle of 
250 tablets under item 45. Also, it appears that McNeil’s bid prices for 
the 1969 contract on items 41, 42, and 45 are about 10 percent less than 
the prices for the 1968 contract for the identical items. Since the 1968 
price of item 44 was $6.92, it is reasonable to arrive at ite intended 1969 
price by applying the 10-percent reduction to $6.92 to produce a bid of 
$6.23 for item 44. In the circumstances, the contracting officer was on 
constructive notice of possible error in item 44 and the bid should not 
have been accepted without verification thereof. 

Accordingly, contract No. V797P-6660 may be amended to provide 
for a unit price of $6.23 for item 44 and payment is authorized to be 
made on that basis for the deliveries made and to be made under that 
item, A reference to this decision should be made on the amendment to 
be attached to the contract. 
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In his letter of April 1, 1969, in which he recommends retroactive 
correction of the contract unit price to the effective date of the con- 
tract to reflect McNeil’s intended bid of $6.23 for item 44, or a total 
estimated increase of $468 in the total price for that item, the Director 
advised that under authority granted by section 1-2.406-4 of the Fed- 
eral Procurement Regulations (FPR), he prepared an administrative 
determination permitting an increase in the unit price of item 44 to 
$6.23. However, the Director requests our advice whether we would 
have any objection to the exercise of administrative authority to reform 
or rescind contracts as provided in FPR 1-2.406-4 in cases of this 
nature involving Federal Supply Schedule indefinite quantity require- 
ments contracts. 

Authority to administratively reform or rescind contracts for mis- 
take discovered after award was granted to the Administrator of 
General Services by our decision B~130238, February 28, 1957. This 
approval was based upon prior approval by our Office of the exercise 
of such authority by the Department of the Army. See B—123539, 
July 26, 1955. In that case, our Office authorized the Department of 
the Army to administratively rescind or reform contracts when evi- 
dence is clear and convincing that a mistake in bid was made by the 
contractor. This authority as now found in FPR 1-2.406—4 was ex- 
tended to all Federal agencies by our decision B—130238, August 1, 
1961, to the Administrator of General Services. That decision further 
approved an increase in the dollar limitation from $500 to $1,000. 

FPR 1-2.406-4(b) (2) provides: 

A determination may be made to reform a contract, irrespective of amount, (1) 
to delete the item or items involved in the mistake where such deletion does aot 
reduce the contract price by more than $1,000, or (ii) to increase the price where 
such increase does not exceed $1,000 and if the contract price, as 


corrected, does 
- hr a that of the next lowest acceptable bid under the original invitation 
‘or 


This regulation extends to all Federal agencies authority to take 
action administratively in certain mistake in bid cases where reforma- 
tion would nut exceed a $1,000 increase or decrease in contract price. 
The question is raised as to the authority of the Director under FPR 
1-2.406-4(b) (2) to reform an indefinite quantity requirements con- 
tract of the type awarded to McNeil. It is pointed out that since the 
total quantity purchased under the contract will not be known until 
the end of the contract period and since the contract is open to pur- 
chase by all qualified buyers, there is a possibility that the net increase 
in the contract price which would result from reformation might 
exceed the $1,000 limitation set forth in FPR 1-2.406-4(b) (2). 

In regard to the contract awarded to McNeil, it is noted that, based 
on the estimated quantity of 150 bottles specified for item 44, cor- 
rection of the unit price of that item to read $6.28 each instead of 
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$3.11 each will result in an increase of only $468 in the total contract 
estimated price for that item. The difference between the original 
contract unit price and the corrected contract unit price for item 44 
is $3.12 and to increase the total contract price of that item by more 
than $1,000—the dollar limitation specified in FPR 1-2.406-4(b) 
(2)—it would be necessary for the various Government agencies to 
order during the contract period an aggregate total quantity in excess 
of 320 bottles—170 bottles more than the estimated number stated for 
item 44. We believe that in the absence of definite knowledge that Gov- 
ernment agencies will order more than 320 bottles of the drug de- 
scribed under item 44 during the contract period, it would have been 
proper for the Director to have authorized the correction of the unit 
price for item 44. 

Accordingly, it is our opinion that in cases involving the reforma- 
tion of indefinite quantity requirements contracts under the authority 
granted by FPR 1-2.406-4(b) (2), the estimated quantity or quanti- 
ties shown in the solicitation for the item or items in question may be 
used in determining whether such action will result in increasing or 
decreasing the contract price by more than the $1,000 limitation set 
forth in the regulation. 

The documents which were furnished by the letter of April 1, 1969, 
are returned as requested. 


[ B-166748 J 
Bids—Mistakes—Correction—After Opening—Rule 


Because the correction of mistakes in bid is always a vexing problem, correction 
after bid opening should be denied where there is any reasonable basis for argu- 
ment that public confidence in the integrity of the competitive bidding system 
would be adversely affected. Therefore, where the low bidder for construction 
of a Post Office and Federal Building alleges omission from its bid of the $21,000 
bid by an electrical subcontractor, and prices for the item range from the Gov- 
ernment’s estimate of $31,000 to that of the second low bid of $27,500, the bid 
may not be corrected, even though the position of the low bidder would remain 
unchanged and the evidence submitted supports the conclusion an error was 
made, as the facts are not sufficiently clear to warrant a bid correction that would 
result in making the low overall bid less than $500 lower than the second low 
bid, but the erroneous bid may be withdrawn. 


To the Administrator, General Services Administration, May 14, 
1969: 


Reference is made to letter dated April 29, 1969, from your General 
Counsel, furnishing a report on the protest by Fuselier, Hector, Rob- 
ertson & Ott, attorneys, on behalf of ACS Construction Company of 
Greenwood, Mississippi, against an award of a contract on the basis 
of a corrected bid to the Dawson Construction Company, Incorporated, 
for construction of a Post.Office and Federal Building at Wartburg, 
Tennessee, Project No. 410101. 
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In accordance with the invitation for bids on the above project, 
six bids were received and publicly opened in the General Services 
Administration (GSA), Atlanta, Georgia, regional office, at 2:30 p.m. 
on Friday, April 4, 1969. The base amounts of the bids were as 
follows: 


Dawson Construction Company, Incorporated 

AOS Construction Company 

Knoxville Southeast Construction Company, Incorporated 
Huntsville Builders Supply 

Harold Construction Corporation 

Tectonics, Incorporated 


It is reported that on the following Monday, April 7, 1969, at 9:15 
a.m., Mr. Tom Dawson, president of Dawson Construction Company, 
Incorporated, telephoned the Atlanta regional office to advise that he 
had made a mistake in bid by leaving out the cost of the electrical work. 
He was informed that he would have to present necessary documenta- 
tion to support his claim of mistake. On the same day the regional 
office confirmed by letter the telephone conversation with Mr. Dawson 
enumerating what information and support data should be furnished 
with respect to the claim of mistake. By letter dated April 9, 1969, 
Dawson submitted a copy of its bid, its bid worksheets, and copies of 
letters dated April 9, 1969, confirming oral quotations received from its 
electrical and plumbing, heating and air-conditioning subcontractors, 
together with other quotations received from suppliers used in com- 
puting its bid. On April 10, 1969, Mr. Dawson swore to the veracity of 
the data submitted. 

It is further reported that a review of documentation submitted in 
support of the claimed mistake reveals that Dawson failed to transfer 
and list its electrical subcontractor’s bid of $21,000 (listed as 47-48 of 
the specifications) from Sheet No. 14 of its worksheets to its summary 
sheet and thus omitted it entirely from the bid computation. It appears 
clear that the error occurred in grouping section 42-48 (mechanical and 
electrical portions of the specifications) on its recapitulation sheet as 
“PLUMBING, HTG. & AC” and setting forth the cost thereof as 
$55,685 (this figure is the quote from the plumbing, heating and air- 
conditioning subcontractor) rather than separately listing those cate- 
gories as “42-46 MECHANICAL-$55,685” and “47-48 ELECTRI- 
CAL-$21,000” as they appear on Sheet No. 14. The bid if corrected to 
include the electrical work, would still leave Dawson the lowest bidder. 

We agree that the evidence submitted supports a conclusion that 
Dawson made an error in its bid. However, in view of all the circum- 
stances involved we do not believe that the facts are sufficiently clear 
to warrant correction of the bid to $271,851, or only $613 less than the 
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amount of the next low bid. Further if an appropriate adjustment 
were made, as required for evaluation purposes, in bond costs the 
difference would be less than $500. 

The Government’s estimate was $57,000 for the plumbing, heating 
and air conditioning and $31,000 for the electrical work. Aside from 
ACS Construction Company, the second low bidder, three of the four 
other bidders proposed to use the same subcontractor for the electrical 
work and we are advised that the subcontractor’s price for such work 
was $30,300. ACS Construction Company advises that it also received 
@ quotation of $30,300 for the electrical work from this same subcon- 
tractor but decided to perform the electrical work itself at an esti- 
mated cost of $27,500. We understand that the other bidder proposed 
to use another electrical subcontractor and that his price for the work 
was $30,000. 

The correction of mistakes in bid has always been a vexing problem. 
It has been argued that bid correction after bid opening and disclosure 
of prices quoted compromises the integrity of the competitive bidding 
system, and, to some extent at least, this is true. For this reason, it has 
been advocated that the Government should adopt a policy which 
would permit contractors to withdraw, but not to correct, erroneous 
bids. We do not agree completely with this position, since we believe 
there are cases in which bid correction should be permitted. We do 
agree that, regardless of the good faith of the party or parties involved, 
correction should be denied in any case in which there exists any rea- 
sonable basis for argument that public confidence in the integrity of 
the competitive bidding system would be adversely affected thereby. 
The present case, it seems to us, falls in this category. 

Accordingly, you are advised that the Dawson Construction Com- 
pany, Incorporated, should be permitted to withdraw its bid, but that 
the bid should not be corrected. 

The Dawson Construction Company, Incorporated, has been fur- 
nished a copy of this decision. 

The enclosures forwarded with the letter of April 29, 1969, are 
returned as requested. 


[ B-165053 J 


Specifications Unavailable—Assumption 
of Risk of Performance 


A solicitation under 10 U.8.C. 2204(a) (10) for air conditioners to be furnished 
in accordance with military specifications and Government drawings that dis- 
Closes the possibility of error in the technical data package and places the 
assumption = risk of ceo on the successful contractor by gy ny Rem him 
responsible for identifying and correcting deficiencies providing for 

bursement for the deficiencies on eT ee wieed bade Gad lane pecoaaat te the 
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changes clause for designated changes violating no law or regulation, the pro- 
cedure is an acceptable substitute for the contractor’s normal remedy under the 

clause. The fact that the Government does not impliedly warrant the 
adequacy of the drawings and specifications should not affect competition on a 
common basis nor resyit in excessive contingency costs to the Government. 


Bids—Competitive System—Assumption of Performance Risk 


While all offerors under a request for proposals issued pursuant to 10 U.S.C. 
2304(a) (10) for air conditioners and providing for the successful contractor to 
assume the risk of performance by holding him responsible for determining, 
identifying, and correcting any discrepancy, error, or deficiency in design or 
technical data in lieu of the Government’s implied warranty of the adequacy 
of the drawings and specifications may not have the familiarity with the draw- 
ings equal to that of the firm previously producing the equipment, the same is 
true in any procurement involving prior producers, and such a natural compet- 
itive advantage is one which the procurement laws do not recognize as unlawful 
or even necessarily undesirable. 


To the Dynamics Corporation of America, May 23, 1969: 


Further reference is made to your letters dated December 26, 1968, 
and January 16, 1969, with enclosure, protesting the Preproduction 
Evaluation of Technical Data Package requirement under request for 
proposals No. DAAK01-69-R-4062, issued December 4, 1968, by the 
United States Army Mobility Equipment Command, St. Louis, 

The request for proposals solicited offers for the requirement of 215 


each, 9000 BTU/hr Air Conditioners (4 classes) in accordance with 
Military Specification MIL-A-52610 (ME), dated April 12, 1968, and 
164 each, 18,000 BTU/hr Air Conditioners (3 classes) in accordance 
with Military Specification MIL—A-52587A (ME), dated April 38, 
1968, with drawings specified for each class. In addition, items 0001 
and 0014 required prices to be submitted for a Preproduction Evalua- 
tion of Technical Data Package covering the total quantity of air 
conditioners. 

The negotiation authority cited by the contracting officer for the 
instant procurement is 10 U.S.C. 2304(a) (10) on the basis that “it is 
impossible to draft, for solicitation of bids, adequate specifications or 
any other adequately detailed description of the required supplies or 
services.” The contracting officer's determination and findings further 
justify procurement by negotiation on the basis that this equipment 
is to be further developed by the contractor and the contractor will be 
required to supply his engineering services before production of the 
unite will begin and before adequate specifications can be obtained. 

Eight proposals were received and opened for evaluation on Jan- 
uary 17, 1969. Although your firm did not submit a proposal, Ellis and 
Watts Company (which shows its parent company to be Dynamics 
Corporation of America) submitted a proposal stipulating the air 
conditioners will be manufactured by Fermont Division, 
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The specification criteria for the Preproduction and Production 
Evaluation of Technical Data were set forth as Article 1 of the RFP, 
as follows: 


ARTIOLE 1. PREPRODUCTION AND PRODUCTION EVALUATION OF 


THOHNICAL DATA. 


A. Prior to, or in conjunction with process planning, tool design, development 
of inspection plans and procedures, and design of inspection equipment, and 
throughout the production and inspection phases of the contract, the contractor 
shall perform a continuous detailed review of all technical data specified by the 
Government under the contract (including standards, specifications, drawings, 
data lists, Bnd Item Final Inspection Requirements, and any other type of data 
whether referenced in any of the foregoing or specified separately). The purpose 
of the review is to determine, identify, and correct the existence of any dis- 
crepancy, error, or deficiency in design or technical data which may preclude 
practical manufacture or assembly, or which may preclude the attainment of 
the performance required by the specifications (MIL-—A-52610 (ME) dated 12 
April 1968 and MIL~A-52587A (ME) dated 3 April 1968) and applicable draw- 
ings. The contractor upon determining or identifying the existence of any such 
discrepancy, error, or deficiency in design or technical data shall promptly submit 
in each case its recommendations for change by an Engineering Change Proposal 
(BCP) in accordance with the procedures set forth herein. 

B. Contractor shall receive payment for Item 0001 and Item 0014, preproduc- 
tion and production evaluation of technical data, upon acceptance by the Govern- 
ment of the initial production quantity under the contract. 

C. In consideration of payment for preproduction and production evaluation of 
technical data and in mutual recognition that compliance with the fit, assembly, 
and operation requirements of the drawings and the performance requirements 
of the specifications form the basis for the terms and conditions of this contract, 
the contractor agrees to assume sole responsibility for discrepancies, errors or 
deficiencies in design or technical data which precludes practical manufacture or 
assembly or obtainment of required performance. Any such discrepancies, errors 
or deficiencies not determined or identified by the contractor and for which 
recommended corrections have not been submitted by BOP shall not constitute an 
excusable cause under the default clause nor entitle contractor to an equitable 
adjustment in contract price or delivery under the changes article or any other 
contract clause. Any changes to the contract resulting from any such discrepan- 
cies, errors or deficiencies in design or technical data whether determined or 
identified by the Government or the contractor shall be effected without increase 
in contract price or delay in delivery if the Government determines such change 
to be essential to: 

1. Attainment of functional or performance requirements of: 
Specification MIL—-A-52610 (ME) for 9,000 BTU/hr Air Conditioner 
Specification MIL-A-82587A (MB) for 18,000 BTU/hr Air Conditioner 

2. Compatibility between specified quality assurance provisions and the 

physical or functional requirements of specification and drawings. 

8. Compatibility between Mngineering Parts List and other technical data. 

4. Correction of an impossible manufacturing condition. 

5. Correction of an impossible assembly condition. 

6. Procurement of purchased parts and material. 

For contract administration purposes, the type of change described above shall 
be referred to as a “Category II Change.” 

D. The following oe of changes, will be processed in accordance with 
“equitable adjustment” provisions of the “Changes” Article of the contract, and 
shall be referred to as “Category I Changes.” 

1. Changes initiated or approved by the Government for the purpose of 
providing improvement in performance and reliability beyond that re- 
quired by Specification MIL-A-52610 (MB) for 9,000 BTU/hr Air Condi- 

tioners and Specification MIL-A-62587A (MB) for 18,000 BTU/hr Air 


Conditioners. 
2. Changes to external configuration or operating characteristics of the 
air conditioners which may be required by the Government. 
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8 Changes initiated by the Government for improvement of operability, 
maintainability, safety, use of standard parts, interchangeability, and re- 
a eae and electromagnetic interference. 

4. Changes in packing and packaging data. 

BH. Whenever the contractor desires to submit a Value Engineering Change 
Proposal (VECP) under the Value Engineering Clause of this contract, or if 
he otherwise finds it necessary to submit an Hngineering Change Proposal 
(EOP), the proposal, regardless of classification, will be aaa and submitted 
on AMC Forms 13870, 1370a, and 1370b, as applicable, in accordance with Ex- 
ample “A,” Appendix V, AMC Regulation 11-26. Engineering Change Proposals 
and Value Engineering Change Proposals will be submitted direct to the Pro- 
curing Contracting Officer (PCO) with a copy to the Administrative Contract- 
ing Officer (ACO), and a copy to USAMERDC, Fort Belvoir, Virginia 22060, 
ATTN: SMEFB-RDE-KX. Such changes shall be submitted as soon as practi- 
cable after disclosure of the need for change. The change and the reason for 
change shall be clearly and explicitly stated so as to permit expeditious 
evaluation, serve as a basis for revision of technical data by the Government, 
and serve as a basis for acceptance inspection. The necessity for the change 
will be firmly established. The Engineering Change Proposal shall be accom- 
panied by marked prints of drawings, sketches, calculations, test data or other 
data as required by the Government to serve as a basis of evaluation of the 
Engineering Change Proposal. Upon approval the Engineering Change Pro- 
posal and inclosures will serve as a basis of Government acceptance inspec- 
tion of preproduction and production of air conditioners. Within 15 days after 
receipt of Category II Engineering Change Proposal, the Contracting Officer’s 
Technical Representative shall by written notice to the contractor, approve or 
disapprove the Wngineering Change Proposal. Within 30 days after receipt of 
Category I Engineering Change Proposal the Contracting Officer shall by written 
notice to the contractor, approve or disapprove the Engineering 
Proposal, 

F. Changes recommended by the Contractor specifically for the purpose of 
significantly reducing production or other logistic costs shall be submitted in 
accordance with the terms of the “Value Mngineering Incentive” clause of the 
contract, and shall be so designated in Paragraph 8(a) of AMC Form 1370. 
All ECP sheets involving Value Engineering Change Proposals will be identi- 
filed by stamping “VBDCP” in letters at least 4% inch high at top and bottom of 
each sheet. 

G. Category I Engineering Change Proposals shall be clearly identified by 
appropriate stamp or statement in Block 1G, AMC Form 1870 which contains 
the essence of the following, “This Dngineering Change Proposal is for a Cate- 
gory I change as defined in contract referenced in Paragraph BD.” 

H. Category II Hngineering Change Proposals shall be clearly identified by 
appropriate stamp or statement in Block 1G, AMC Form 1370 which contains 
the essence of the following, “This Engineering Change Proposal is for a Cate- 
gory II change as defined in contract referenced in Paragraph DB.” 


You request that our Office take action to delete the requirements 
of Article I. In support of this request, you note that Article I places 
the responsibility for the completeness of the drawings and specifi- 
cations and for the ability of the equipment to meet the specifications 
solely upon the contractor. This is contrary, you say, to the implied 
warranty imposed upon the Government that drawings and specifi- 
cations supplied by it will be adequate for the Government’s need. 

You assert that it is impossible for any contractor, other than the 
original producer of the equipment, to know whether he can assume 
that the drawings are substantially correct or that individual compo- 
nents called out under the drawings, when assembled in accordance 
with the drawings, will meet the performance requirements. You say 
that since it is impossible to project the cost of probable errors or 
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probable defects in components, contractors cannot offer intelligent 
bids and, therefore, bidders are not competing on a common basis. 
In that connection, you contend that the inclusion of Article I may 
result in higher prices to the Government. 

Finally, you contend that Article I circumvents the provisions of 
the “Changes” clause of the General Provisions (Standard Form 32). 
Latent specification defects, you assert, would place the contractor in 
a position of impossibility of performance while at the same time he is 
precluded from recourse to the Changes clause. In addition, you be- 
lieve that the liquidated damages provisions add further penalties for 
which the contractor is not legally responsible. 

Basically, your protest against the inclusion of Article I under the 
RFP is premised on the contention that the requirements spelled out 
therein are contrary to the accepted principles of competitive bidding. 
You cite several cases upholding the generally accepted rule that a 
contractor is justified in assuming that the plans and specifications 
forwarded to him by the Government, if followed, are capable of 
producing the result desired, absent an assumption of risk by the con- 
tractor. When the Government contracts for supplies to be produced 
according to Government specifications, there is an implied warranty 
that if those specifications are followed a satisfactory product will 
result. See United States v. Spearin, 248 U.S. 132; Whitlock Coil Pipe 
Co. v. United States, 72 Ct. Cl. 473; Steel Products Engineering Oo. v. 
United States, 71 Ct. Cl. 457. 

However, we are not aware of any situations where this doctrine of 
implied warranty or representation as to the adequacy of Government 
specifications has been extended to cases where the Government dis- 
closes the inadequacies of such specifications and permits or requires 
the contractor to make necessary corrections. By including Article I 
in the solicitation, the Government has placed prospective offerors on 
notice of the possibility of errors in the technical data package and 
that the contractor will be responsible for determining, identifying 
and correcting any discrepancy, error or deficiency in design or tech- 
nical data. Under the solicitation the contractor is not required to 
rigidly follow the drawings and specifications but may depart from 
them if he can demonstrate an incompatibility in the design or tech- 
nical data as a result of his evaluation of the technical data package, 
in which case he is required to propose the appropriate corrective 
action. Accordingly, there is no implied warranty by the Government 
that the drawings and specifications furnished will be adequate. 

Here, where the Government vests in the contractor discretion, based 
on its technical know-how, skill and judgment, to produce an accept- 
able product and permits a contractor to come forward with its own 
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modifications to Government specifications with full knowledge of 
the perils of performance, we think the assumed risk of performance 
under the specifications may, and should, properly be placed on the 
contractor. Of. The Austin Company v. United States, 161 Ct. Cl. 76 
(1963). The solicitation specifically requests potential contractors to 
include the cost of these services in their proposals. In effect, the 
solicitation calls for a predetermination of costs to the contractor in 
remedying errors and discrepancies in the technical data package and 
the contractor is reimbursed for these deficiencies on a predetermined 
basis rather than under the equitable adjustment provisions of the 
Changes clause. We see no legal impediment to a substitution of this 
procedure in place of the contractor’s normal remedy under the 
Changes clause. Moreover, it should be noted that Article I permits 
access to the Changes clause for certain designated “Category I 
Changes.” 

We see no merit, either, in your contentions regarding the submis- 
sion of intelligent bids and the inability of offerors to compete on a 
common basis. Contractors are often called upon to estimate produc- 
tion costs of complex equipment procured on the basis of a perform- 
ance specification alone and they do so without undue difficulties or 
objections. We find no reason to believe that it would be more difficult 
to estimate costs on the basis, as in this case, or a performance speci- 
ification plus drawings and designs which are known to be for the 
most part essentially sound. All offerors were furnished the same 
technical data package for review and preparation of offers and we 
do not view the difficulties, incident to estimating the costs to review 
and identify errors and to propose corrections to overcome defects, to 
be any greater than estimating costs under performance specifications 
alone. Nor do we think that such difficulties can be viewed as destroy- 
ing the common basis for competition among offerors, 

We note, in regard to your assertions concerning the liquidated 
damages provision, that the applicability of the provision is limited 
to the Technical Publications. The Army reports that the amount to 
be assessed was reached after careful consideration of the probable 
injury that the Government would suffer in the event of delayed 
deliveries, It is reported further that the clause is not a penalty but 
merely a substitute for the actual damages that would be suffered by 
the Government were the contract breached. 35 Comp. Gen, 484. 

While it is true that all offerors do not have the familiarity with 
the drawings equal to the firm who previously produced the equip- 
ment, the same is true in any procurement involving prior producers. 
A natural competitive advantage of this type is one which the pro- 
curement laws do not recognize as unlawful or even necessarily unde- 
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sirable. In any event, the receipt of eight offers in this case would 
indicate that there was sufficient intervening time elapsed between 
receipt of the RFP and closing to allow prospective offerors to famil- 
iarize themselves with the data they received. 

With reference to your contention that the inclusion of Article I 
may result in higher prices to the Government, the Department of the 
Army observes that as in other types of procurement, estimates may 
vary widely. Some proposals may contain excessive allowances for 
the costs involved in performing the requirements of Article I while 
others will not include enough allowance. If adequate competition is 
obtained, the Army believes that proposals which include excessive 
contingency allowances for Article I costs will be self-eliminating. 
We see no basis, at this time, upon which to disagree with the Army’s 
observations. Only experience in the use of the clause (which presently 
appears to be very limited) will reveal whether the ultimate cost to 
the Government is excessive or, on the other hand, whether these costs 
are more than offset by the costs incident to the resolution of claims 
for defective or erroneous specifications under the Changes clause. 

In considering a protest against a Government procurement action 
from an interested party, our primary function is to insure that pro- 
curements are made in accordance with applicable law and the regula- 
tions issued pursuant thereto. Except to the extent that a requirement 
is imposed directly or indirectly by, or is in conflict with, the law, we 
cannot direct the terms, conditions or specifications which are to be 
included in an invitation for bids. Since the facts and circumstances 
shown by the record before us do not establish that the action of the 
contracting agency was in violation of applicable law or regulation, 
we find no basis to warrant action by our Office to delete Article I 
from the RFP, and your protest must be denied. 

In view of the risks shifted to the contractor by the provisions of 
Article I, it is essential that the Government act promptly in its 
consideration and evaluation of Category II change proposals as pro- 
vided under Article I if the contractor’s interests are not to be preju- 
diced. We have been informally advised by the Department of the 
Army that it interprets the language under Article 42 of the RFP 
entitled “Government Delay of Work,” to allow adjustment under 
the Changes clause, for increased cost of performance and/or exten- 
sion of delivery or performance dates, when the Government fails to 
act in the timely manner provided under Article I. We view the 
Army’s interpretation to be not only justified but compelled by the 
language of Article 42 and the circumstances and considerations in- 
herent in the employment of Article I. By letter of today we are 
advising the Department of the Army of our concern in this respect 
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in the expectation that appropriate departmental procedures will be 
instituted to insure that Category II change proposals will be handled 
within the 15-day time limit specified in Article I. 


[B-165892 J 
Bids—Prices—Item Omission 


An award to the low bidder on geodetic rods who had for the data items to be 
furnished inserted in the unit price and amount columns opposite the word “Lot” 
a “——,” the only other bidder showing “no charge” for the items, was proper 
as the low bid is not considered nonresponsive per se, absent a specific require- 
ment that a “no charge” be stated. The use of “ ” indicates the low bidder 
had not overlooked the data items and in deciding not to insert prices for the 
items intended to be obligated under the invitation provision to the effect that 
the contractor agrees he is obligated to deliver all the data listed on the bidding 
schedule, and the price he is to be paid therefor is included in the total price 
specified in the contract. 


Contracts—Specifications—Attachments—Omission 


The omission of the packaging sheets referred to on a bid schedule as being 
“attached” is not fatal, the incorporation by reference in the invitation for bids 
of the contracting agency’s Contract Clause Book provisions concerning the 
availability of specifications—a term considered to include packaging sheets— 
satisfying the requirement in 10 U.S.0. 2305(b) that if.the descriptive language 
and attachments necessary to full and free competition that are omitted from 
an invitation are otherwise accessible to all competent and reliable bidders, 
the invitation is not invalid. 


Contracts — Specifications — Ambiguous — What Constitutes an 
Ambiguity 

An allegation of ambiguity made after an award of a contract that a bidding 
schedule created uncertainty as to whether the Government desired prices on 
the packaging or data items in the furnishing of geodetic rods is not sustained 
where there is only one reasonable interpretation of the meaning of the schedule, 
for an ambiguity exists only if two or more reasonable interpretations are 
possible. The appropriate time to allege an ambiguity and seek clarification 
of an uncertainty is prior to the time for the submission of bids, and a protest 
after bid opening on matters one would reasonably expect to have clarified dur- 


ing the period when bids are prepared, tends to cause doubt as to the purpose and 
validity of the protest. 


To the Director, Defense Supply Agency, May 27, 1969: 


We refer to a letter dated February 19, 1969, from Mr. Willard J. 
Hurley, Assistant Counsel, forwarding a report on the protest of 
Pluribus Products, Inc., against the award of a contract to another 
company under invitation for bids No. DSA700-69-B-1449, issued by 
the Defense Construction Supply Center, Columbus, Ohio. 

The invitation was issued on November 21, 1968, pursuant to a 
military interdepartmental purchase request from the United States 
Army Mobility Equipment Command, St. Louis, Missouri. The invita- 
tion solicited bids under item 1 for 40 level geodetic rods. The data and 
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packing requirements for the item were listed on the bidding schedule 
as follows: 


ITEM Sas. UNIT 
NO. SUPPLIES/SERVICES ITY UNIT PRICE AMOUNT 


* * * * * * * 


DATA FOR ITEM 1 IN 
ACCORDANCE WITH DD 
1423, EXHIBIT A. 

DATA IN ACCORDANCE 1 LOT 
WITH SEQUENCE 002. 

DATA IN ACCORDANCE 
WITH SEQUENCE 003. 

PPP IN ACCORDANCE 1 LOT 
WITH ATTACHED PACK- 
AGING SHEET NO, 500. 


Two bids were received. Pluribus Products, Inc. (Pluribus), bid 
$794 for each geodetic rod, while L. C. Renick Co., Inc. (Renick), 
quoted a price of $725 per rod. The Pluribus bid contained the hand- 
written notations “No charge” in the unit price columns next to the 
words “LOT” in the unit column as shown above. Renick inserted a 
“____” in both the unit price and amount columns on the same level as 
the words “LOT” in the unit column. Award was made to Renick on 
January 24, 1969. 

It is administratively reported that packaging sheet No. 500, re- 
ferred to on the bid schedule as being “attached” thereto, was not in fact 
included as part of the invitation documents. Therefore, as a pre- 
liminary question not expressly raised by the protest, we must consider 
the effect of the omission of the packaging sheet. 

The statutory provision governing the use of attachments to invi- 
tations is 10 U.S.C. 2305 (b), which reads: 

The specifications in invitations for bids must contain the necessary language 
and attachments, and must be sufficiently descriptive in language and attach- 
ments, to permit full and free competition. If the specifications in an invitation 
for bids do not carry the necessary descriptive language and attachments, or if 


those attachments are not accessible to all competent and reliable bidders, the 
invitation is invalid and no award may be made. 


It is therefore clear that the omission of an attachment is not fatal 
if the attachment is otherwise “accessible to all competent and reliable 
bidders.” In considering whether packaging sheet No. 500 was accessi- 
ble, paragraphs 20A and 20B of clause 6.118, incorporated in the invi- 
tation by reference to the DCSC Contract Clause Book, as revised, 
state in part: 


20A. AVAILABILITY OF SPECII'ICATIONS AND STANDARDS 


Specifications and standards cited in this Solicitation are available as in- 
dicated below : 
(a) UNOLASSIFIND FEDERAL, MILITARY, AND OTHER SPHCIFI- 
OATIONS AND STANDARDS (HXOLUDING COMMERCIAL). Submit re- 
quest on DD Form 1425 (Specifications and Standards Requisition) to: 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENHRAL 759 


DD Form 1425 shall be completed to indicate the specification title, number, date, 
and any applicable Amendment thereto by number and date. An initial request, 
where the prospective contractor does not have DD Form 1425, may be submitted 
in letter form, giving the same information as listed above, and the Solicitation or 
contract number involved. 
(b) COMMPROCIAL SPECIFICATIONS AND STANDARDS. These spec- 
ifications and standards are not available from Government sources. They 
may be obtained from the publishers. (ASPR 1-1208.2(a)) 


20B. AVAILABILITY OF DRAWINGS AND ADVANCE SPECIFICATIONS 
OR STANDARDS 


Drawings and advance specifications or standards cited in this Solicitation may 
be obtained by submitting a request to: 


* * + * « * s 


Requests should give the number of the Solicitation and the drawing num- 
ber or specification or standard number requested, exactly as cited in this Solicita- 
tion. (ASPR 1-1208.3) 


Although the above paragraphs do not relate specifically to packaging 
sheets, it is reasonable to assume that the term “specifications” used 
therein is sufficiently comprehensive to include packaging sheets which 
are, in effect, the preservation, packaging, and packing specification. 

We think the average responsible bidder, upon noting the absence 
of the sheet containing packaging instructions, would have contacted 
either the contracting officer or one or both of the offices listed in para- 
graphs 20A and 20B to secure the missing sheet. There is no indication 
that either Renick or Pluribus requested a copy of packaging sheet No. 
500, but this may be explained by the fact, as shown on the purchase 
request form, that the identical item was being currently procured 
from both companies. Therefore, it is possible that each bidder al- 
ready had copies of the sheet and for that reason had no reason to se- 
cure additional copies for this procurement. In any event, had either 
company wanted a copy, it could have been furnished upon request. 
This satisfies the requirements of section 2305(b) and we therefore 
conclude that the invitation was not defective under the standards set 
forth therein. See B-148955, August 10, 1962, wherein we held that 
an invitation for bids on a given item “with accessories,” referencing a 
Federal stock number, was sufficient to enable proper presentation of 
bids where the accessories to the item were listed in the Federal supply 
catalog, a publication available to all bidders. 

Pluribus contends that the invitation was inherently defective and 
prevented the submission of bids on an equal basis, and also that 
Renick’s bid was nonresponsive. The relief requested by Pluribus is 
cancellation of the award and award to Pluribus as the sole responsive 
bidder. 

The first matter for consideration is the alleged deficiency in the 
invitation. Specifically, Pluribus claims that the invitation— 

* * © ig, at best, ambiguous to the extent that it prevents bids upon an 
equal basis because it is open to various interpretations. For example, the nota- 
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tion next to the Preservation and Packing item would appear to have been 
intended instead as a request for price on the data in Item 2AB thus leaving 
the bidder uncertain whether it should price the data or the packaging. Since no 
request for clarification was made by either of the two bidders, that ambiguity 
remained in the bids as opened. 


It is noteworthy that Pluribus failed to state or to show that either 
bidder in fact found this invitation to be ambiguous. Paragraph 3 of 
standard form 33A informed bidders that they had a right to explana- 
tion of the meaning of the invitation and of any drawings or specifica- 
tions. The more appropriate time for clarification of such an un- 
certainty would have been prior to the time for submission of bids. 
B-162566, December 13, 1967. The submission of a protest after bid 
opening, on matters one would reasonably expect to have been clarified 
during the period when bids were being prepared, tends to cause doubt 
as to the purpose and validity of the present protest. 

The mere allegation that something is ambiguous does not make it 
so. Similarly, some factor in a written instrument may be somewhat 
confusing and puzzling without constituting an ambiguity, provided 
that an application of reason would serve to remove the doubt. In 
other words, an ambiguity exists only if two or more reasonable inter- 
pretations are possible. Dittmore-Freimuth Corp. v. United States, 
182 Ct. Cl. 507, 390 F. 2d 664 (1968). Keeping in mind Corbin’s state- 
ment that “Vagueness, indefiniteness, and uncertainty are matters of 
degree, with no absolute standard for comparison” (Corbin on Con- 
tracts, § 95, page 396), the inquiry is whether the bidding schedule 
caused such uncertainty that one might reasonably believe that the 
Government desired prices on packaging and not on the data item. 

We cannot conclude that there is more than one reasonable inter- 
pretation of the meaning of the bidding schedule. Paragraph 2(c) of 
standard form 33A advised bidders: “Unit price for each unit offered 
shall be shown and such price shall include packing unless otherwise 
specified.” The only possible indication that the cost of packing was 
expected to be set out separately was the notation “1 LOT” appearing 
nearly on a level with the packing information. However, it would 
appear somewhat unusual to ask for a price for packaging the rods 
on a “lot” basis while soliciting bids on the rods themselves on a unit 
price basis. Further, a question would arise concerning the meaning 
of “lot”; that is, would it include only the basic quantity of 40 rods or 
the basic amount plus the 100-percent contract option quantity. Con- 
versely, such a construction would indicate that no bid was expected 
for item 2A B, even though it is clear that a price was to be indicated 
next to item 2AA. There is no apparent reason why a price should be 
solicited on one of the data items and not on the other. In summary, 
we think there is no merit to the Pluribus contention in this regard; 
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rather, every indication of record leads to the conclusion that the 
second “1 LOT” notation was simply misplaced, and we think a con- 
trary view is without substantial support. [Italic supplied. ] 

The other contention of Pluribus is that the Renick bid is non- 
responsive for failure either to enter prices for items 2AA and 2AB 
or to indicate clearly that no charge was intended for those items. 
Pluribus asserts that— 

An option was afforded to the Renick Company which was not available to 
Pluribus, Inec., the other bidder, in that Renick could claim either (a) it did 
not intend to be bound to furnish items 2AA and 2AB or (b) it meant to furnish 


them at no charge or (c) it made a mistake in bid and intended to charge for 
those items. 


The contracting officer’s report, on the other hand, points out that 
there was no explicit provision that failure to quote a price on all 
items would render a bid nonresponsive. The report contains an argu- 
ment that— 

* * * an intention to be bound by all terms and conditions of the solicitation 


can be determined from Renick’s bid as originally submitted, and its failure to 
bid on Items 2AA and 2AB does not render the bid nonresponsive. 


Cited in support of the administrative conclusion is our decision 
B-152899, January 27, 1964. We think there are significant differences 
between that case and the present one. In the cited case, there were 
two items on the bidding schedule: “A,” self-heating griddiles, and 


“B,” equipment manuals, The griddles were to be in accordance with 
a stated military specification, as amended; the manuals were to 
conform to the same specification. We held : 


In view of the fact that before bid opening amendment No. 2 changed the 
description of the manual under Item B to conform to the description of the 
manual contained in section 3.9 of the revised basic specification made a part of 
this invitation by amendment No. 1, which Lyons-Alpha acknowledged, and in 
view of the fact that the basic specification required a manual with each griddle, 
it is our view that award of Item A alone would obligate the contractor to deliver 
such manuals and render an award on Item B unnecessary unless the additional 
manuals covered thereby are considered necessary. In these circumstances, upon 
your determination that Item B is no longer needed, this ttem may properly be 
cancelled and the failure of Lyons-Alpha to quote a separate price under Item B 
may be regarded as a minor and immaterial deviation. In that situation, Clause 
8(c) of the “Terms and Conditions of the Invitation for Bids” which provides 
that the Government may accept any item or group of items of any bid unless 
the bidder qualifies his bid by specific limitations, would appear to authorize 
award to Lyons-Alpha of a contract for Item A. [Italic supplied.] 


Under the facts of that case, the absence of a separate price for the 
manuals was not fatal because the obligation to furnish them was 
imposed under item “A” and the price for them was included in that 
item. 

Clause 2.123 was incorporated from the contract clause book into the 
invitation. Paragraph 2 thereof provides in part: 

that * * * he is obligated to deliver all the data listed 


The contractor agrees 
Sto I ee Se ee ae oe ae OO OS SS eS 
in the total price specified in the contract. 
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Items 2AA and 2AB of the bidding schedule require prices on the 
same data as is referred to in the above quotation. It is therefore clear 
that by virtue of this provision in clause 2.123, Renick’s bid obligated 
it to furnish the same data referred to in items 2AA and 2AB. How- 
ever, the question remains as to Renick’s intention to charge or not to 
charge for this data. There is no “total price specified” on Renick’s 
bid, and for this reason decision B-161012, June 18, 1967, is inappli- 
cable. That case also involved a unit price and a price for data but the 
invitation contemplated an aggregate award. There we held that the 
failure to insert any notation at all for a data item was a minor devia- 
tion which could be waived, since bids were solicited on an aggregate 
price basis and award was to be made in the aggregate. Cf. B-161948, 
August 29, 1967, where even though an aggregate price was stated, the 
bid was nonresponsive because next to the data item was the phrase “to 
be negotiated.” 

Absent a specific requirement that if an item is to be furnished at 
no cost it should be stated in so many words (see B-165549, Febru- 
ary 12, 1969), we do not think that the Renick bid was nonresponsive 
per se because of the “———” next to the data items. 

The entry of a “———” is certainly less clear an indication of intent 
than either a dollar price entry or a statement like “No charge.” But it 
is a more meaningful expression of intent than a mere blank space. 
The “——-,” it seems to us, shows two things. First, the bidder was 
aware of the necessity to insert something next to the item; in other 
words, the bidder had not overlooked the item. Second, after consider- 
ing the matter, the bidder decided not to insert a price for the item. The 
affirmative corollary is that the bidder obligated itself to furnish the 
data without cost to the Government. Therefore, while there is no 
explicit indication that the data was to be supplied at no cost, the 
bidder’s intent to do so was clear and the failure to state this intent 
in a more positive fashion did not render the bid nonresponsive. 

In light of the above, the protest of Pluribus Products, Inc., is 
denied. 


[ B-166677 J 


Gratuities—Six Months’ Death—Inactive Duty Training—Direct 
Traveling Requirement 


The six months’ death gratuity prescribed 
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was involved in the accident that resulted in his death, as the member is not 
considered to have been traveling directly from the training place to his home, 
either in point of time or route, when the accident occurred and, therefore, the 
case does not fall within the meaning of section 821(a) (8) and implementing 
regulations. 

To Lieutenant Colonel J. E. Farr, Department of the Army, May 29, 
1969: 


Reference is made to your letter dated March 3, 1969, with en- 
closures, forwarded here by letter dated April 14, 1969, from the 
Office of the Comptroller of the Army, requesting an advance deci- 
sion as to propriety of payment of a submitted voucher for $1,339.20, 
representing the 6 months’ gratuity payment incident to the death of 
Specialist Four Roswell S. Willis, NG 24803914. Your request has 
been assigned D.O. No. A—1033 by the Department of Defense Military 
Pay and Allowance Committee. 

The record discloses the following facts with respect to the death 
of Specialist Willis. He was a member of the Maintenance Section and 
3D Rifle Platoon, Company A, 2D Battalion (M) 12ist Infantry, 
Georgia Army National Guard, Quitman, Georgia. He was present 
for a regularly scheduled drill on February 3, 1968, and was dismissed 
from duty at 9:30 p.m. He then proceeded to the Quitman Truck Stop, 
where he stayed for approximately 1 hour. He left there for his home 
near Boston, Georgia, and while traveling at a high rate of speed 
his automobile overturned at about 10:45 p.m., resulting in his injury. 
He was taken to Archbold Memorial Hospital, Brooks County, Geor- 
gia, and died as a result of the accident on February 27, 1968, without 
ever regaining consciousness, 

The report of investigation and supporting papers show that the 
truck stop is located 2 miles east of Quitman, Georgia, and that the 
accident occurred 2 miles west of that city on the most direct route 
to the decedent’s home. 

Your question is whether Specialist Willis was traveling directly 
from inactive duty training pursuant to section 321 (a) (3) of Title 32, 
US. Code, at the time of the accident. 

Section 321(a) (3) of Title 32, U.S. Code, provides that the bene- 
ficiary of a member of the National Guard is entitled to payment of 
the 6 months’ death gratuity if the member died from an injury 
incurred while traveling directly to or from inactive duty training. 
Paragraph 80342a(2), Military Pay and Allowances Entitlements 
Manual, provides that the eligible beneficiaries of a member of a Re- 
serve component are entitled to payment of a death gratuity, regard- 
less of whether death occurred in the line of duty or was the result of 
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the member’s misconduct, if he died from an injury incurred while 
traveling directly to or from inactive duty training. 

The sole issue presented here is whether or not Willis was traveling 
directly from the National Guard Armory to his home within the 
meaning of section 321(a)(3) and implementing regulations, as set 
forth above, at the time of the accident. 

The death gratuity equal to 6 months’ pay is a gratuitous payment 
to survivors of deceased servicemen and is similar to insurance in that 
it may be paid only to certain persons regarded as having an insurable 
interest in the member. Thus, what the courts have said in insurance 
cases appears to be for application. 

In the case of Metzler v. London Guarantee and Accident Company, 
90 A. 2d 81, the 8-year old plaintiff was insured under a student medical 
accident policy issued by the defendant, which insured him against 
medical expense caused by accidental bodily injuries sustained : “while 
going directly from home to school and directly from school to home.” 

The plaintiff had crossed the street while on his way home from 
school to go upon private property and was injured while playing on 
a dwelling under construction. The court held that the word “directly” 
meant in a straight line or course, without digression or deviation and, 
therefore, where the student crossed the street and went onto private 
property and was injured, the loss was not within the protection of the 
policy. In defining the word “directly” the court consulted Webster's 
New International Dictionary, Black’s Law Dictionary, Words and 
Phrases, and Corpus Juris Secundum, all of which in effect define the 
word “directly” to mean in a direct manner; in a straight line ; without 
deviation, etc. See also Garrett v. Pilot Life Inswrance Company, 128 
S.E. 2d 171. 

Also, in construing language of insurance policies, the courts have 
held that where the provisions are plain and certain there is no room 
for construction, and the language should be taken in its plain, ordi- 
nary, popular sense. Lwndquist v. Illinois Life and Ace. Ins. Oo., 164 
N.E. 2d 293, 297. Similarly, in construing language of statutes, we 
have held that if the language of a statute is plain and free from 
ambiguity, and expresses a single, definite, and sensible meaning, that 
meaning is presumed to be the meaning which the legislative body in- 
tended to convey. 21 Comp. Gen. 510, 512 ; 48 id. 783, 785. 

As stated above, Willis did not proceed directly to his residence 
when dismissed from the drill at 9 :30 p.m., but proceeded to the truck 
stop 2 miles east of Quitman and in the opposite direction from his 
residence. After remaining there for approximately 1 hour, he com- 
menced travel to his residence and was involved in an accident en route 


ee ee ee ee ae ee 
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which resulted in his death. In these circumstances, we are of the 
opinion that he was not traveling directly, either in point of time or by 
the direct route, from the place of training to his residence when the 
accident occurred. See Graser v. Mutual of Omaha Insurance Com- 
pany, 217 N.E. 2d 373, 376. Consequently, his case does not fall within 
the coverage of section 321(a) (3) of Title 32, U.S. Code. Of. B-164204, 
July 12, 1968, and decisions cited therein. 

Accordingly, payment on the voucher, which will be retained here, 
is not authorized. 


[ B-166892 J 
Bids—Late—Agency Responsibility 


A bid received the day following the scheduled bid opening addressed with both 
the street address and zip code shown in the invitation for bids and the different 
zip code and post office box number contained in the bid form may be opened and 
considered for award, the day lost in delivery being attributable to the misleading 
and conflicting use of the dual addresses reflected in the bid documents prepared 
by the Government. The Government obligated to ensure the transmission of 
bids within a reasonable time, late bid regulations are not for application, nor 
does the failure of the bidder to use registered or certified mail due to the clos- 
ing of post offices in official mourning for former President Hisenhower have any 
significance where the delivery delay is the fault of the Government. 


To the Secretary of Agriculture, May 29, 1969: 


Reference is made to letter of May 7, 1969, from the Director, Office 
of Plant and Operations, regarding the late bid of Baughman & Son, 
Inc., under invitation for bids R6-69-119. 

The invitation scheduled the opening of bids for 2 p.m. on April 2, 
1969. The bid from Baughman & Son was received at 11:18 a.m. on 
April 3, 1969. The bid was not sent by registered or certified mail. 

Paragraph 6 of the Instructions to Bidders advises that “Bids must 
be * * * addressed as directed in the invitation for bids”; and the 
invitation for bids specifies that bids “will be received * * * at the 
office of the Contracting Officer, Administrative Services, Room 744, 
Multnomah Bldg., 319 S.W. Pine Street, Portland, Oregon 97204.” 
The Bid Form, Standard Form 21, on the other hand, provides: 


DIRECTIONS FOR SUBMITTING BIDS: Bnvelopes containing bids * * * 
must be * * * addressed as follows: 


Portland, Oregon 97208 
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It is to be noted that the latter address states a post office box and a dif- 
ferent zip code than that provided for the street address on the face- 
sheet of the invitation. 

Because of the confusion created by the invitation for bids and the 
bid form, and apparently out of an abundance of caution, the bidder 
addressed its bid utilizing both the street address and the post office 
box and the zip code for the street address. The bidder attempted to 
have its bid sent by registered or certified mail but was unable to do 
80 because the post office was closed on March 31 in official mourning 
for former President Eisenhower. 

The post office in Portland, Oregon, advised the contracting officer 
that the bid should have arrived on time. The post office estimated 
that the bid should have been received in Portland at 5 a.m. on 
April 1; that, upon receipt, it would have been routed to the Federal 
Station because of the street address and zip code; and that, upon 
receipt by the individual carrier, it would have been recognized that, 
the street address shown was not an established delivery stop and 
thereupon the street would have been penciled out and the envelope 
returned to the Main Post Office for sorting into the listed post office 
box. The post office indicated that the above sequence of events nor- 
mally would have taken a day so that the bid should have been 
processed and placed in the post office box or pickup prior to the bid 
opening on April 2. 

In view of the foregoing, it appears that 1 day was lost in delivery 
because of the dual addresses on the bid envelope. Since the bid 
actually arrived on April 3, it may be concluded that the late re- 
ceipt was due to the use of the dual addresses which were contained 
in the bid documents prepared by the Government. 

The Federal Procurement Regulations provide: 

§ 1-2.308-1 General 

Bids received at the office designated in the invitation for bids after the exact 
time set for opening of bids are late bids. Late bids shall not be considered for 
award except as authorized in this § 1-2.308. 

§ 1-2.303-2 Consideration for award. 

A late bid shall be considered for award only if it is ae before award 

and, (a) if submitted by mail, the circumstances outlined in § 1-2.808-8 are 
applicable * 
§ 1-2.308-8 Maitea bids. 


(a) Otrowmstances permitting consideration for award of a late mailed bid. 
A late mailed bid received before award may be considered for award only if: 


(1) nn oe 
dated post office stam: p Gostnesmy on the original Receipt for Oer- 
cot kocn aeaaiaee and it is determined that the was 
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due solely to a delay in the mails (based on evidence obtained pursuant to 
$1-2.308-8 (b), (c) and (d)) for which the bidder was not 
responsible * * *, 


Our Office has held that late bids not sent by one of the prescribed 
mailing services cannot be considered for award since there is no 
authority to waive the requirements in the above-quoted regulations. 
42 Comp. Gen. 255 ; id. 508 ; and 46 id. 42. 

However, our Office has indicated on several occasions that the 
Government has a responsibility to establish reasonable procedures 
calculated to insure that the transmission of bids is accomplished 
within a reasonable time. See B-160600, February 16, 1967, and cases 
cited therein. While the statements in those cases were made with re- 
spect to the handling of bids after receipt at the Government instal- 
lation, the rationale of such cases has equal application to the present 
matter. The Government has an implied obligation to bidders to 
assure that invitation instructions for the submission of bids are clear 
and unambiguous so as to minimize the misdirection of bids. We have 
considered that, where Government actions are responsible for the late 
receipt of a bid, rejection of the bid would not be fair or equitable 
if its acceptance would be otherwise proper. See B-164570, June 25, 
1968. 

Although the late bid regulations might broadly be considered to 
cover the immediate situation, we believe the responsibility of the 
Government not to unreasonably impede the timely receipt of bids 
must override the broad implications of the late bid regulations where 
the bid would have arrived on time but for excessive handling pre- 
cipitated by the faulty invitation instructions. 

In view of the foregoing, we conclude that the late bid regulations 
should not be applied here to preclude consideration of the Baughman 
bid which, but for the misleading and conflicting instructions in the 
invitation, would have been received timely. Moreover, the fact that 
certified or registered mail was not utilized is not significant since the 
bid would have been timely received but for the delay caused by the 
dual addresses on the envelope. 

In a supplemental statement of May 20, 1969, the contracting officer 
has indicated that mailing instructions similar to those in the instant 
invitation have been used in previous procurements and that Baugh- 
man & Son has been the successful contractor on 18 of such pro- 
curements. In view thereof, the contracting officer believes that 
Baughman & Son should have known that the address stated in the 
invitation for bids form was not the mailing address. Further, the con- 
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tracting officer contends that, since paragraph 6 of the Instructions 
to Bidders, entitled “Submission of Bids,” provided that “Bids must 
be sealed, marked, and addressed as directed in the invitation for bids” 
and, since the bid form provides the only clear expression for both 
marking and addressing bids for mailing, the term “invitation for 
bids” as used on paragraph 6 has reference to the whole bid package. 
Hence, he concludes that the directions on the bid form govern the 
addressing of bids. 

However, we do not feel that the supplemental statement overcomes 
our view that the invitation addressing instructions are misleading 
and conflicting. Although the above-detailed analysis of the invitation 
mailing instructions has merit, we do not feel that it would be equita- 
ble or required under the circumstances to impose the results of such 
reasoning on the bidder. In addition to the conflict pointed out at the 
outset, it is observed that the invitation for bids form shows P.O. Box 
3623 (zip code 97208) as the address of the issuing office and also 
shows the street address (zip code 97204) as the receiving office for 
bids as well as the office from which information regarding bidding 
material, bonds, specifications and drawings may be obtained. We 
therefore believe that the bidder was confused into believing that the 
receiving address was intended to be different from the issuing address 
and, at the same time, was further confused in view of the addressing 
information in the bid form, with the result that the significance of 
one mailing address over the other was largely dissipated to the prej- 
udice of Baughman. 

The contracting officer has suggested in his supplementary statement 
that to determine the case on the basis of ambiguity will leave the 
bidding system open to challenge on the most minute technicality. 
Invitations can always be challenged on the basis of ambiguity; but 
whether the challenge will be sustained depends on the facts and cir- 
cumstances in each case. However, we might observe that the advertis- 
ing statute requires that there be “full and free competition” for Gov- 
ernment, procurements. See 41 U.S.C. 253. Where conflicting mailing 
information in the invitation for bids caused the late arrival of the 
bid, we believe that something less than full and free competition was 
engendered by such an invitation. In the future, we suggest that the 
invitation for bids form specifically state the exact mailing address 
which should be used for submitting mailed bids to the exclusion of 
all other Government addresses appearing on the invitation. 

Accordingly, in view of the foregoing, the bid from Baughman & 
Son should be opened and considered for award. 
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Bidders—Qualifications—Integrity, Etc.—Officials Lack of Integ- 
rity Imputed to Bidder 

Although as a general proposition the lack of integrity on the part of individuals 
of a business concern who as officers, directors, or stockholders control the activ- 
ities, policies, and management of the concern must not always be imputed to 
the concern, where the president of the low bidder corporation had been found 
guilty of wilful failure to pay income taxes and a key employee was convicted of 
fraud against the Government and sentenced, and also placed on a debarred 
bidders’ list, imputing the lack of integrity to the corporation was a proper deter- 
mination by the procuring agency, absent a showing the determination was not 
based on substantial evidence, 10 U.S.C. 2305(c) requiring award to a “respon- 
sible bidder,” a term embracing the personal attributes of character or integrity 
as well as pecuniary ability and physical capability to perform a contract. 


Bidders—Qualifications—Integrity, Etc.—Generally 


The definition of the term “integrity” in connection with Government contracts 
does not differ from the generally accepted connotation of uprightness of charac- 
ter, moral soundness, honesty, probity, and freedom from corrupting influence or 
practice. As used in prescribing qualifications for public officers, trustees, etc., the 
term “integrity” means soundness of moral principle and character in the mak- 
ing and performance of contracts and fidelity and honesty in the discharge of 
trusts, and the term synonymous with probity, honesty, and uprightness, the lack 
of integrity on the part of the officials of a bidder may be imputed to the bidder 
by the procuring agency, unless the administrative determination is not based 
on substantial evidence demonstrating the bidder’s lack of responsibility. 


To the Domco Chemical Corporation, June 5, 1969: 


Reference is made to your telegram and letter of January 3, 1969, 
protesting against award under invitation for bids (IFB) Nos. DSA- 
400-69-B-0592, DSA-400-69-B-1720 and DSA-400-69-B-2137, is- 
sued by the Defense General Supply Center, Richmond, Virginia. 
Reference is also made to your subsequent telegrams and letters of 
February 6, March 5 and April 23, 1969, protesting against award un- 
der IFB 400-69-B-2005, DS A-400-69-—B-2871, and DSA-400-69-B- 
4405, respectively, also issued by the above command. 

The first IFB, DSA-400-69-B-0592, was issued on September 23, 
1968, solicitating offers for furnishing of photographic chemicals, and 
Domco submitted the low responsive bid for items 1 and 2. However, 
preaward survey No. DORN 68-10-95 recommended that no award be 
made to Domco, IFB DSA-400-69-B-1720 was issued on Septem- 
ber 16, 1968, also soliciting offers for the furnishing of photographic 
chemicals. Domco was the low responsive bidder for items 1 through 
4, Preaward survey No. DCRN 68-10-122 recommended that no award 
be made to Domco. IFB DSA-400-69-B-2137 was issued on Octo- 
ber 9, 1968, once again soliciting offers for the furnishing of photo- 
graphic chemicals, Domco was the low bidder for items 1, 2, 6 and 7. 
Preaward survey No. DCRN 68-11-115 recommended that no award 
be made to Domco. 
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On December 12, 1968, separate determinations were made for all 
three of the above solicitations that Domco was nonresponsible due to 
lack of business integrity. Each of the determinations was based on in- 
formation contained in the above-mentioned preaward surveys as 
supplemented by further inquiries. IFB DSA-400-69-B-2005 was is- 
sued on October 10, 1968, and solicited offers for the furnishing of the 
Defense General Supply Center’s requirement for boiler compound. 
Domco was the low responsive bidder for items 1 and 2. Preaward sur- 
vey No. DCRN 68-12-50 recommended that no award be made to 
Domco. On January 7, 1969, Domco was once again determined to be 
nonresponsible due to lack of business integrity. This determination 
was based upon the four preaward surveys as verified by further in- 
quiries. IFB DSA-400-69-B-2871 was issued on November 8, 1968, 
soliciting bids on Corrosion Inhibitor in alternate quantities. Domco 
was the low responsive bidder for items 11-15, the alternate quantity 
for which award was made. Preaward survey No. DCRN 68-12-65 
recommended that no award be made to Domco. On February 6, 1969, 
Domco was once again determined to be nonresponsible due to lack of 
business integrity. This determination was also based on the most cur- 
rent preaward survey plus the previous surveys as verified by further 
inquiries. Finally, IFB DSA-400-69-B-4405 was issued on Janu- 
ary 27, 1969, and solicited bids on 26,920 six (6) ounce jars of calcium 
Hypochlorite. Bids were opened on February 18, 1969, and Domco was 
the low responsive bidder for all quantities. However, preaward sur- 
vey No. 09193013A, dated March 20, 1969, conducted in connection 
with the latter procurement, unlike the previous preaward surveys 
recommended award. Nevertheless, on April 11, 1969, Domco was once 
again determined to be nonresponsible due to lack of business integrity. 
Apparently Domco’s capacity and credit were not in question at this 
point and the procuring agency reports that the preaward survey 
should have been confined to ascertaining the status of certain pro- 
ceedings against Mr. Wertheimer and Dr. Matthew, which will be 
discussed later, and their current association with the firm. 

All of the determinations of nonresponsibility are substantially the 
same (except for the determination of April 11, 1969) basing Domco’s 
lack of business integrity on the fact that, on March 20, 1968, a Crimi- 
nal Information was filed in the Federal District Court, Southern Dis- 
trict of New York, charging Dr. Thomas Matthew, President of Domco 
Chemical Corporation with wilful failure to pay income taxes on 
$106,003, allegedly earned over a 3-year period; 1961, 1962 and 1963. 
Additionally one of Domco’s key employees, Mr. Jules Wertheimer, 
was recently convicted in the same court of offenses constituting crimi- 
nal fraud against the U.S, Government as a result of his actions under 
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contracts DSA-4-08054 and DSA-4-08631 awarded by the Defense 
General Supply Center, and was sentenced to a total of 10 years im- 
prisonment. Mr. Wertheimer was also placed on the Department of 
Defense (DOD) debarred bidders’ list. The determination of April 11 
differed from the other determinations in that prior to the time it was 
made Dr. Matthew was tried and found guilty on two counts and is 
now awaiting sentencing, and the determination included a reference 
thereto. 

Contracts pursuant to formal advertising are required to be 
awarded, under 10 U.S.C. 2305(c), “to the responsible bidder whose 
bid conforms to the invitation and will be the most advantageous to 
the United States.” The rule is settled that.the phrase “responsible 
bidder” in this and similar statutes denotes something more than the 
ability or capacity of a bidder to perform the contract, and a contract- 
ing agency, therefore, may also consider a bidder’s record of integrity 
in deciding whether he is, in fact, a responsible bidder. B-159242, 
July 26, 1966. Also see 39 Comp. Gen. 468, 470, and court. cases and 
decisions of our Office therein cited. It was stated in Best v. City of 
Omaha (Neb.), 293 N.W. 116, “that responsibility as used in statutory 
enactments requiring award of public contracts to the lowest respon- 
sible bidder, embraces not merely pecuniary ability and physical capa- 
bility to perform, but also more personal attributes of character or 
integrity.” Also see Arthur Venneri Company v. Paterson Housing 
Authority, 149 A. 2d 228, 234. 

In your letter of April 18, 1969, you state that you are unable to re- 
spond to the allegation that your firm lacks “integrity,” since you have 
no knowledge of how this Office defines the term in connection with 
Government contracts. We are unaware of any definition for the term 
in connection with Government contracts which differs from its gen- 
erally accepted connotation, and we have accepted the usual definitions 
given by the courts. “Integrity” has been defined as “uprightness of 
character and soundness of moral principle, honesty, probity” (Jn 
re Gordon’s Estate, 75 P. 672, 674, 142 Cal. 125) and “moral soundness, 
freedom from corrupting influence or practice” (Manasco v. Walley, 
63 So. 2d 91, 95, 216 Miss. 614). Black’s Law Dictionary, Fourth Edi- 
tion, states “As occasionally used in statutes prescribing the qualifica- 
tion of public officers, trustees, etc., this term means soundness of moral 
principle and character, as shown by one person dealing with others in 
the making and performance of contracts, and fidelity and honesty in 
the discharge of trusts. It is synonymous with ‘probity,’ ‘honesty’ and 
‘uprightness,’ ” 

While the fact that a criminal information was filed against Dr. 
Matthew charging him with wilful failure to pay income taxes, in and 
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of itself, might not be sufficient to warrant an adverse responsibility 
determination, see 39 Comp. Gen. 468; B-105082, September 18, 1951, 
we are of the opinion that the criminal information, coupled with Mr. 
Wertheimer’s conviction for criminal fraud and his subsequent place- 
ment on the DOD debarred list, is sufficient to support a determination 
of nonresponsibility. Of course Dr. Matthew’s subsequent conviction 
would add even greater weight to the determination. 

The next question to be resolved is whether the lack of integrity 
of Dr. Matthew and Mr. Wertheimer as indicated by their convictions, 
can be imputed to the corporation. We have held that while a corpora- 
tion is generally viewed as separate and distinct from the stockholders, 
it can operate only through the individuals who, as officers, directors, 
or stockholders, control the activities, policies, and management of the 
corporation. It follows that the integrity of a corporation can be no 
greater than the integrity of the individuals who control its operation. 
39 Comp. Gen. 468, 471. Certainly any lack of integrity on the part 
of Dr. Matthew could be imputed to the corporation, since as president 
of the corporation he could be expected to have a major voice in its 
management and operation. 

However, in the case of Mr. Wertheimer we cannot be as certain. Dr. 
Matthew states that Mr. Wertheimer has a technical proficiency in con- 
nection with packaging trichloromelamine food disinfectant products 
which the corporation produces or will produce; about 15 years manu- 
facturing experience ; a master’s degree in business administration ; and 
a Bachelor of Science degree in chemical engineering. Dr. Matthew 
further states that Mr. Wertheimer was officially employed as a 
consulting product developer and his duties are limited to making rec- 
ommendations and assisting in the instruction of employees in the 
implementation of approved recommendations: However, the record 
indicates that Mr. Wertheimer has been repeatedly named by Dr. Mat- 
thew during various preaward plant surveys as “Chief Consultant” for 
Domco Chemical Corporation and Domco Properties and also as 
“Plant or Production Manager” for Domco Chemical Corporation. In 
the latter position it is stated that he has been very active in the prep- 
aration of bids and proposals in response to solicitations issued by the 
Defense General Supply Center. Dr. Matthew has stated that Mr. Wer- 
theimer’s employment is vital to the operation of Domco Chemical 
Corporation, and we must assume he is still associated with the com- 
pany since the preaward survey report of March 20, 1969, shows that 
Mr. Wertheimer was one of the persons who served as a contact for 
Domeo during the survey. While this Office would be extremely reluc- 
tant to subscribe to the general proposition that lack of integrity on 
the part of an employee must always be imputed to the corporation, we 
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cannot conclude that in the present instance such an imputation is not 
justified, 

Whether evidence of a bidder’s lack of integrity is sufficient to war- 
rant‘a finding in any particular case that the bidder is not responsible 
is a matter primarily for evaluation by the procuring agency, and be- 
cause reasonable men may well disagree in such evaluation, this Office 
has adopted the rule that we will not substitute our judgment for that 
of the contracting agency unless it is shown that the agency’s deter- 
mination was not based on substantial evidence demonstrating the bid- 
der’s lack of responsibility. 39 Comp. Gen. 468, 472; 36 id. 42; 37 id. 
798 ; 88 id. 181; id. 778. 

Since on the basis of the record we are unable to say that the evidence 
was insufficient to support the contracting agency’s determinations that 
Domco was nonresponsible, your protests must be denied. 


[B-147332] 


Storage—Household Effects—Military Personnel—Time Limita- 
tion—Extension | 


When the continued storage of the household effects of members of the uniformed 
services beyond the authorized (37 U.S.C. 406(b)) temporary storage period of 
180 days is required by an unforeseen emergency or conditions beyond the control 
of a member, the use of appropriations to pay the storage company for a 
period in excess of 180 days to enable the member to enjoy the benefit of the 
Government rate incident to the additional temporary storage would violate 
section 3678, Revised Statutes, 31 U.S.C. 628, which limits expenditures to the 
objects for which made, even though the member would subsequently be billed 
for the storage cost of the extended period. Therefore, the practice of converting 
a storage account from the Government to a member upon the expiration of the 
180 days temporary storage period should be continued. 


To the Secretary of the Army, June 9, 1969: 


Further reference is made to letter of March 17, 1969, from the 
Assistant Secretary of the Army (Manpower and Reserve Affairs), 
requesting a decision whether the Joint Travel Regulations, Volume 1, 
may be amended to authorize temporary storage of household effects 
of members of the uniformed services beyond the current maximum 
period of 180 days with provision for reimbursement of the Govern- 
ment by the member of the excess cost of such extended storage. The 
request was assigned PDTATAC Control No. 69-9 by the Per Diem, 
Travel and Transportation Allowance Committee. 

The Assistant Secretary says it has been the practice in the past 
that, after 180 days of temporary storage at Government expense, the 
storage account has been converted from Government to personal with 
all costs of storage thereafter billed by the storage firm directly to the 
member and that such conversion usually involves an upward adjust- 
ment in the storage rate over that charged on the Government account. 


369-587 O - 70 - 51 
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The Assistant Secretary also says that because the continued storage 
is required by unforeseen emergency or is due to conditions beyond the 
control of the member which would not have occurred except for the 
related change-of-station orders which required the move, it has been 
suggested that the goods be continued in storage on the Government 
account with the cost of storage over 180 days being charged to the 
member by the Government. 

The Assistant Secretary further says, however, that in view of the 
position expressed in our decision of December 12, 1961, 41 Comp. 
Gen. 402, that storage beyond 180 days is not regarded as in consonance 
with the concept of “temporary” storage, question arises as to whether 
we would object to an amendment to the regulations which would con- 
tinue to limit the Government’s liability for temporary storage to 180 
days but would enable the member to enjoy the benefit of the Govern- 
ment rate for any additional temporary storage that may be required. 

In the decision of December 12, 1961, cited above, we expressed the 
view that storage in excess of 6 months or 180 days would go beyond 
the concept of temporary storage as authorized by section 303(c) of 
the Career Compensation Act of 1949 (now 37 U.S.C. 406(b)) and, 
therefore, we said we would not be justified in concluding that the 
regulations could be amended to authorize such storage for a longer 
period. 

Since it is our view that the law does not authorize temporary 
storage for more than 6 months, we are also of the opinion that the 
use of appropriations to pay the storage company for a longer period 
would be in violation of section 3678, Revised Statutes, 31 U.S.C. 628, 
even though the member would subsequently be billed for the portion 
relating to the excess period. 

Section 3678 provides that, except as otherwise provided by law, 
appropriations for expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for no 
others. See 33 Comp. Gen. 423; 42 id. 226; id. 498; 43 id. 687. 

It may be added that a different situation was involved in our 
decisions published at 21 Comp. Gen. 559 and 25 Comp. Gen. 360, 
since those decisions were based on specific statutes providing for 
shipment of excess baggage and payment to the carrier for shipments 
on Government bills of lading. In those circumstances we held that 
the carrier is entitled to payment, recovery to be made from the mem- 
ber for any excess weight. Such decisions, however, have no application 
to an unauthorized period of storage. 

Accordingly, it is concluded that the Joint Travel Regulations, 
Volume 1, may not legally be amended in the manner proposed. 
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[B-166703] 


Post Office Department—Leases—Building Construction—Specifi- 
cation Compliance 


Under an invitation for bids to construct a building on Government land for 
lease to the Post Office Department, with reimbursement to the Department 
for the cost of the site by the date specified, an award to the low bidder after his 
withdrawal of a bid acceptance time extension and prior to the acceptance of 
the condition for the extension—an equal time extension for the site payment— 
was inconsistent with 39 U.S.C. 2103(a) and 2112(2) requiring the consumma- 
tion of post office lease agreements in accordance with 41 U.S.C. 5—award to 
the lowest, responsible bidder whose bid conforms to the advertised specifica- 
tions. The site payment, a material requirement that the contracting officer 
could not waive, either under the original bid or the bid extension, the award 
to the low bidder should be canceled and the bid deposit refunded. 


To the Postmaster General, June 12, 1969: 


Reference is made to the letter of May 1, 1969, from the Assistant 
General Counsel, Real Property and Procurement Division, report- 
ing on the protest of Mr. Leonard D, Pearlman against the award to 
him of a contract for the construction and lease to the Post Office 
Department of the Fort Hamilton Station in Brooklyn, New York. 

The advertisement for bids dated November 8, 1968, solicited bids 
pursuant to the leasing authority in 39 U.S.C. 2103 and the advertis- 
ing requirements of 41 U.S.C. 5. Paragraph 3 of the advertisement for 
bids provided : 


3. Any award of contract will be made to that responsible bidder whose bid, 
conforming to the advertisement for bids, offers the lowest annual rental for 
the basic lease term. In case of tie bids in the basic lease term rental, the low 
bid shall be the one quoting the lower renewal option rental in the ascending 
order of renewal option periods. The Post Office Department reserves the right 
to negotiate with the low bidder as to any or all rental rates or other terms and 
conditions of the Agreement to Lease without waiving its right to accept the 
bid as submitted. The Post Office Department may, when in its interest, reject 
any or all bids or waive any informality in bids received. 


Paragraph 6 of the advertisement stated : 


6. The Government has acquired title to the site upon which this postal 
facility will be located at a cost of $307,024.00 which amount the successful 
bidder must reimburse to the Government not later than June 13, 1969. * * * 


The agreement to lease stated : 


1. In compliance with the advertisement for Bids dated November 8, 1968, 
the undersigned agrees that, upon written acceptance of this bid, mailed or 
otherwise furnished, he shall: 

A. ** ¢ 


B. Not later than June 18, 1969, remit to Assistant Postmaster General, 
Bureau of Facilities, Post Office Department, Washington, D.C. 20260, by certified 
check or cashier’s check made payable to “Bureau of Finance and Administra- 
tion, Post Office Department,” the sum of $307,024.00 as reimbursement to the 
Department for site cost. * * * 
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FAILURE TO OOMPLY WITH THE TIME LIMITS STATED IN SUB- 
PARAGRAPHS 1A AND 1B ABOVE WILL BE GROUNDS FOR CONSIDERA- 
TION OF DEFAULT AOTION. 


Bids were opened on December 13, 1968. Of the four bids received, 
the bid from Mr. Pearlman was the lowest. Prior to the expiration of 
the 60-day period provided for the acceptance of the bid, a repre- 
sentative of the Post Office Department orally requested Mr. Pearl- 
man to extend the acceptance period through March 28, 1969. It is 
reported that Mr. Pearlman stated it would be necessary that the time 
for paying the purchase price of the site be extended for the same 
number of days as the bid extension and that the Post Office official 
advised him that such an extension of time for making payment for 
the site would be acceptable. 

Subsequently, on February 11, 1969, Mr. Pearlman sent a telegram 
to the Post Office Department as follows: 

IN ACCORDANCE WITH YOUR REQUEST THIS WILL ADVISE YOU 
THAT I AGREE TO EXTEND MY BID TO MARCH 28 ON THE FORT 
HAMILTON POST OFFICE TOGETHER WITH ALL OPTIONS AS BID PRO- 
VIDING THIS EXTENSION DOES NOT CREATE ADDITIONAL COSTS 
NOT ANTICIPATED IN THE BIDDING DOCUMENTS VIZ THE DATE TO 
ACQUIRE THE LAND FROM THE FEDERAL GOVERNMENT WILL BE 
EXTENDED THE SAME NUMBER OF DAYS YOU HAVE REQUESTED AN 
EXTENSION FOR. 

The Post Office responded to Mr. Pearlman by telegram of Feb- 
ruary 13, 1969, as follows: 

RBEURTEL FEBRUARY 11 CONDITION FOR EXTENSION UNCLEAR. DO 
YOU MEAN ONLY CONDITION IS THAT PAYMENT FOR LAND WILL BE 
EXTENDED FORTY FIVE DAYS FROM JUNE 19, 1969 AS CONSIDERATION 


FOR EXTENSION OF BID TO MARCH 28, 1969 WITH ALL OTHER TERMS 
AND CONDITIONS OF BID UNCHANGED? IMMEDIATE ANSWER ES- 
SENTIAL. 


By telegram of February 17, 1969, Mr. Pearlman answered : 


RE YOUR TELEGRAM FORT HAMILTON POST OFFICE ONLY CON- 
DITION WOULD BE AN EQUIVALENT EXTBHNSION OF TIME TO PUR- 
OHASBD LAND. 


Then on March 18, 1969, Mr. Pearlman sent a telegram as follows: 


*** AS I HAVE NOT RECHIVED AN ACCEPTANCE OF MY “CONDI- 
TIONAL EXTENSION OF TIME” I MUST WITHDRAW “THE EXTENSION 
OF TIME” PREVIOUSLY GIVEN YOU. 


By telegram of March 19, 1969, the Post Office Department advised 
Mr. Pearlman: 


REURTHEL OF MARCH 18, 1969. YOUR WITHDRAWAL IS NOT AC- 
OEPTED. YOUR TELEGRAPHIC REPLY TO THE DEPARTMENT'S FHB- 
RUARY 13, 1969 TELEGRAM REMOVED ALL CONDITIONS AND CON- 
FIRMED A BINDING EXTENSION UNTIL MARCH 28, 1969. 


By telegram of March 23, 1969, Mr. Pearlman responded : 


MY TELEGRAPHIO REPLY TO THH DEPARTMENT'S FEBRUARY 13 
TELEGRAM UNQUESTIONABLY HAD A CONDITION ATTAOHED THAT 
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THE DEPARTMENT DID NOT ACCEPT PRIOR TO MY WITHDRAWAL. I 
HAVE NOT RECEIVED ANY CORRESPONDENCE OR AGREEMENT FROM 
THE DEPARTMENT ALLOWING THEM TO TAKE TITLE TO THE LAND 
IN ACCORDANCE WITH THE BIDDING DOCUMENTS, AND PAYING FOR 
SOME 45 DAYS THEREAFTER. AWARD OF THE BID TO ME AT THIS 
TIME WILL SUBJECT ME TO UNFAIR AND UNDUE HARDSHIP NOT 
ANTICIPATED BY THE BIDDING DOCUMENTS. 


On March 28, 1969, the Post Office sent to Mr. Pearlman the follow- 
ing telegram : 


REURTEL MARCH 23, 1969, NO PROPER BASIS FOR WITHDRAWAL OF 
FIRM BID SHOWN. YOUR BID TO CONSTRUCT AND LEASE QUARTERS 
TO US FOR THE FORT HAMILTON STATION OF THE BROOKLYN, NEW 
YORK POST OFFICE IS ACCEPTED, AS PER WIRES OF 2/11/69 AND 
2/17/69 EXTENDING BID DATE TO MAROH 28, 1969, AT ANNUAL RENTAL 
OF $80,480 FOR THE BASIC TERM. TIME FOR REIMBURSEMENT OF 
SITE ACQUISITION COST OF $307,024 IS EXTENDED TO JULY 28, 1969 
PER YOUR TEL OF FEBRUARY 11, 1969. PLEASE FURNISH THIS OFFICE 
WITHIN TWENTY DAYS PERFORMANCE BOND IN SUM OF $643,840 
AND LABOR AND MATERIALS BOND IN SUM OF $321,920. EXECUTED 
PAPERS FOLLOW. PLEASE TREAT THIS AS CONFIDENTIAL INFORMA- 
TION UNTIL PUBLICLY ANNOUNCED. 


Essentially, it is the position of Mr. Pearlman that the bid extension 
was so conditioned that it would not become effective unless and until 
the Post Office accepted the condition, and thata valid contract never 
came into existence because the Post Office accepted the condition after 
he had withdrawn the extension. Mr. Pearlman has indicated that the 
reason for withdrawing the bid was that the financing he had tenta- 


tively arranged while awaiting confirmation of the bid extension was 
no longer available because of an increase in interest rates and reduc- 
tion of funds available for mortgages. 

The Post Office Department takes the position that once the bidder 
extended the time for consideration of the bid, the bidder was precluded 
from withdrawing the bid under the “firm bid rule” and that the De- 
partment did not have to confirm the acceptance of the condition to 
make the extension effective. It is stated that the only change in the 
original offer was that the time for reimbursing the site acquisition 
costs was extended and that this was not a material change since it 
stemmed from a delay in award by the Government for which the bid- 
der would have been entitled to a time extension under the “Termina- 
tion for Default—Damages for Delay—Time Extensions” clause of 
the contract, citing Anthony P. Miller, Inc. v. United States, 161 Ct. 
Cl. 455. 

The cited contract clause provides that the contractor’s right to 
proceed shall not be terminated if the delay in the completion of the 
work arises from unforeseeable causes beyond the control and without 
the fault or negligence of the contractor, including, but not restricted 
to, acts of God, act of the public enemy, acts of the Government in 
either its sovereign or contractual capacity, acts of another contractor 
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in the performance of a contract with the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight embargoes, unusu- 
ally severe weather, or delays of subcontractors or suppliers arising 
from unforeseeable causes beyond the control and without the fault or 
negligence of both the contractor and such subcontractors or suppliers. 
The contract clause provides further that the contracting officer shall 
ascertain the facts and the extent of the delay and extend the time for 
completing the work when, in his judgment, the findings of facts jus- 
tify such an extension. 

In B—159239, August 2, 1966, and B-155281, October 29, 1964, we ob- 
served that projects advertised for acquisition pursuant to 39 U.S.C. 
2103(a), as implemented by 39 U.S.C. 2112(2) requiring consumma- 
tion of lease agreements in accordance with the advertising require- 
ments of 41 U.S.C. 5, are to be awarded only to the responsible bidder 
submitting the lowest bid in accordance with the advertised specifica- 
tions. Further, in B-163775, May 6, 1968, concerning a solicitation for 
bids pursuant to 39 U.S.C. 2103 and the advertising requirements in 41 
U.S.C. 5, it was stated : 


The fact that the advertisement here involved was issued in accordance with 
the advertising requirements of 41 U.S.C. 5 (Section 3709, Revised Statutes, as 
amended), could not be considered as authorizing or justifying the acceptance of 
a bid not complying in substance with the advertised terms and conditions of the 
proposed contract. In that connection, see 17 Comp. Gen. 751, wherein it was 
stated that Section 3709, Revised Statutes, requires all contracts with the United 
States to be advertised and let to the lowest responsive bidder; and 17 id. 554, 
wherein it was indicated that to permit public officers to accept bids not complying 
in substance with the advertised specifications or to permit bidders to vary their 
proposals after the bids are opened would be contrary to the fundamental rules 
governing the award of public contracts on a competitive basis. 


Moreover, in B—158182, March 4, 1966, and B-151791, September 25, 
1963, our Office held that where bid extensions were different from the 
original bids in material respects, they could not be considered by the 
contracting officer. In B-158182, it was stated : 


* * * We have consistently held that the submission of a second bid after 
disclosure of all bid prices is contrary to the well established principle governing 
competitive bidding. See 34 Comp. Gen. 82; 35 id. 33; 41 id. 208. * * 


In B-151791, supra, it was stated : 


* * * We have repeatedly held that to permit bidders to vary their proposals 
after the bids are opened would soon reduce to a farce the whole procedure of 
letting public contracts on an open competitive basis. 35 Comp. Gen. 167, and 
cases cited therein. * * * 


In 36 Comp. Gen. 181 we considered the case of a bidder who offered 
a delivery later than the time specified in the invitation for bids. In 
that connection, the decision stated : 

We have consistently held that where an invitation on its face requires delivery 


within a stated period, time must be regarded as “of the essence” of the contract 
to be entered into notwithstanding the invitation does not expressly so state, 
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The acceptance of a low bid offering delivery later than specified in the invitation 
has been held to be contrary to the spirit and purpose of the law governing pro- 
curements made pursuant to advertising. * * * 


The contract awarded to the successful bidder must be the same offered in the 
invitation. 34 Comp. Gen. 119. While the contracting officer may waive informali- 
ties in bids, this authority does not extend to the waiver of material variations to 
the terms and conditions of the invitation. To award a contract to a low bidder 
without regard to the terms and conditions of delivery advertised would dis- 
criminate against other bidders who may well have included overtime pay and 
other additional costs in order to meet the deadline. A provision of an invitation 
which on its face establishes a definite requirement as to time of delivery is ma- 
terial. Of. B—104418, August 23, 1951. The acceptance of a bid not complying with 
such material provision is unauthorized and does not bind the Government. 17 
Comp. Gen. 554, 559. Accordingly, the award in this case was improperly 
made * * *, 


See, also, 38 Comp. Gen. 98 and id. 876. In the latter decision it was 
stated : 

* * * Where the invitation on its face requires delivery within a stated period, 
time must be regarded as of the essence of the contract even if the invitation does 
not expressly so state. 36 Comp. Gen. 181. Failure of a bid to conform to the re- 


quired delivery schedule must be regarded as material deviation which cannot 
be waived and which requires rejection of such bid. 34 Comp. Gen. 24. 


As indicated above, our Office has taken the position that where an 
invitation states a time for performance, it must be regarded as “of 
the essence” of the advertised contract even though not expressly 
stated. In this case, the advertisement for bids provided that the con- 
tractor shall reimburse the Government for the land not later than 
June 13, 1969. But, even more than that, the agreement to lease stated 
that failure to comply with such time limit will be grounds for con- 
sideration of default. Therefore, we believe that there can be no ques- 
tion but that the June 13 date was a material requirement and the con- 
tracting officer could not properly waive such requirement in the orig- 
inal bid or permit a deviation therefrom in the bid extension. See de- 
cisions, supra. 

Where a change in a material requirement occurs before award, the 
only alternative is to reject all bids and to readvertise. Accordingly, 
whether the contracting officer would or would not extend the time for 
performance under the “Time Extensions” clause of the contract is of 
no significance. 

The Anthony P. Miller case referred to above has no relevance to 
the immediate situation. In that case, the contractor was not granted 
additional time for closing a housing contract because the Government 
delayed in making an award to it. The added time was granted because 
of difficulties the contractor encountered in obtaining financing after 
the contract was awarded. The court did not pass.on whether there were 
adequate grounds for allowing the contractor additional time for clos- 
ing. That additional time was granted was stated as a matter of fact. 
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Further, the time extension in the cited case merely provided the Gov- 
ernment with additional time to consummate the contract without the 
relinquishment of any contract requirements. 

We recognize that the advertisement provided that the Post Office 
Department reserves the right to negotiate with the low bidder as to 
any or all rental rates or other terms and conditions of the agreement 
to lease; however, since the procurement was required to be consum- 
mated in accordance with advertising requirements, any negotiations 
that might occur could not properly be inconsistent with the rules 
pertaining to advertised procurements. 

In view of the foregoing, we conclude that the award made to Mr. 
Pearlman was not consistent with the rules pertaining to formally 
advertised procurements and that it should therefore be canceled and 
the bid deposit refunded. We are not aware that Mr. Pearlman would 
be entitled to further relief under the reported circumstances. 


[B-166949] 


Pay—Retired—aAnnuity Elections for Dependents—Revocation, 
Ete.—Reduction in Annuity Determination 

Although the reduction made pursuant to Public Law 90-485, August 13, 1968 
(10 U.S.C. 1436(b)) in the annuity elected under the Retired Serviceman’s 
Family Protection Plan by an Air Force officer retired under 10 U.S.C. 8911 from 
option 1 with 4 at 4% reduced retired pay to “the 4 percentage factor” does not 
conflict with the prescribed minimum amounts allowed by the act for the reduc- 
tion of an annuity, the request combining fractions and percentages without men- 
tioning the principal amount to which the reduction should apply is too vague to 
determine the amount of the reduced annuity elected, but upon clarification of 
the exact amount of the new annuity elected, the irrevocable reduction may be 
made retroactively effective to the date of reduction approval by the Secretary 
of the Air Force and the cost of the reduced annuity computed at the dollar cost 
of the original annuity. 


To N. R. Breningstall, Department of the Air Force, June 12, 1969: 


Further reference is made to your letter dated April 25, 1969, which 
was forwarded here by letter dated May 13, 1969, of Headquarters 
United States Air Force, requesting an advance decision as to the pro- 
priety of payment of a voucher for $584.77 representing retired pay 
(exclusive of withholding tax and allotment deductions) to Lieutenant 
Colonel Rodney D. Gurley, FV 103 5275, for the month of May 1969. 
Your request was assigned Air Force Request No. DO-AF-1038 by 
the Department of Defense Military Pay and Allowance Committee. 

You say that Colonel Gurley retired September 1, 1964, under 10 
U.S.C. 8911 upon completing 23 years and 15 days of active service; 
that his gross retired pay at retirement was $521.64 per month; that 
he had made an election under the Retired Serviceman’s Family Pro- 
tection Plan (10 U.S.C. 1441-1446) for option 1 with 4 at 14 reduced 
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retired pay; and that the monthly cost to him for that election, $48.56 
per month, has been deducted from his retired pay since retirement to 
provide a monthly annuity of $236.54 to Mrs. Gurley upon his death. 

Under the authority of 10 U.S.C. 1486(b), as amended by section 
1(6) of the act of August 13, 1968, Publi? Law 90-485, 82 Stat. 753, 
and as implemented by section 406, DOD Directive 1332.17 dated 
December 18, 1968, Colonel Gurley, in October 1968, requested that the 
amount of the annuity specified by him be “reduced to the 14 per- 
centage factor.” This request was approved by the Secretary of the 
Air Force and under the terms of the law became effective May 1, 
1969. 

You state that under the terms and conditions of Colonel Gurley’s 
first election a 1%4 percentage factor would have cost him $25.46 per 
month and would have provided an annuity of $124.05 per month. 
However, a reduction allowed by 10 U.S.C. 1436(b) must be “to not 
less than the prescribed minimum” and since the minimum prescribed 
in connection with elections under 10 U.S.C. 1434(a) and 1434(b) 
applies to the elector’s full retired pay, you raise the question whether 
the approved reduction in Colonel Gurley’s case will provide an an- 
nuity of $124.05 (computed at 14 reduced retired. pay) or an annuity 
of $130.41 (computed at 14 of full retired pay). You also ask, if the an- 
nuity is to be computed at the higher rate, whether the cost for the 
$130.41 annuity should be increased in proportion to the cost for a 
$124.05 annuity, or $26.76 as opposed to $25.46 per month. 

It is now provided in 10 U.S.C. 1436(b) that, in accordance with 
regulations authorized to be prescribed to carry out the program, the 
Secretary concerned may, upon application by a retired member, al- 
low such member, among other things, “to reduce the amount of the 
annuity specified by him under section 1434(a) and 1434(b) of this 
title but to not less than the prescribed minimum * * *.” The annuity 
or annuities authorized may not be more than 50 per centum nor less 
than 12% per centum of the elector’s retired or retainer pay but in no 
case less than $25. It does not appear that Colonel Gurley’s changed 
election conflicts with the prescribed minimum amounts. 

Section 406 of the implementing regulations for the plan, effective 
December 18, 1968, provides that the new cost, after a reduction in 
survivor annuity, will be computed from the applicable cost table at 
the time of retirement. 

At the time Colonel Gurley retired, the cost of the annuity he elected 
under the former provisions of 10 U.S.C. 1434(a) computed under the 
appropriate actuarial table was deducted from his pay before the 
elected fraction was applied to determine the amount of the annuity. 
Ordinarily, parts of a whole are expressed in terms of either frac- 
tions or percentages, rather than in a combination of the two. Thus, 
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some uncertainty exists as to the change desired by Colonel Gurley 
when he requested that his elected annuity “be reduced to the 4 per- 
centage factor” without mentioning the principal amount to which the 
reduction factor should be applied. We consider his request too vague 
to determine the amount of the annuity he is now electing. 

Under the provisions of 10 U.S.C. 1436(b) (1) a retired member 
may apply for any annuity that is less than the original annuity he 
elected provided it is not less than the prescribed minimum. Since a 
request to reduce the amount of an annuity is irrevocable, it is neces- 
sary that the retired member be specific in stating the amount to which 
he desires the annuity to be reduced. Accordingly, Colonel Gurley 
should be requested to state the exact amount of the annuity he had in 
mind when he requested that the annuity be reduced. Since such state- 
ment would be merely a clarification of his original application for 
reduction, the reduced annuity may be made effective as of May 1, 1969. 

As to the cost of the reduced annuity, the cost per dollar of the 
original annuity under the cost table in effect at the time of the mem- 
ber’s retirement should be determined and that cost per dollar of an- 
nuity applied to the dollar amount of the reduced annuity he elects. 
Your letter indicates that the cost of Colonel Gurley’s present an- 
nuity is $0.2053 per dollar and it would appear that that is the cost to 
be applied to the reduced annuity he specifies. 

There being no basis for payment on the voucher forwarded with 
your letter, it will be retained here. 


[B-166736] 


Transportation — Dependents — Military Personnel — Dislocation 
Allowance—Members Without Dependents 


An Army officer who upon completion of a tour of duty in a restricted overseas 
area is not assigned Government quarters incident to a permanent change of sta- 
tion but rejoins his dependents who had remained in the family residence in the 
United States is not entitled to the dislocation allowance prescribed by 87 U.S.C. 
407(a) for a “member without dependents,” as the term means a member that is 
not entitled to the transportation of his dependents, whereas the officer is en- 
titled to the transportation of his dependents between the place at which they were 
located when he received his orders and his new duty station, regardless of the 
prohibition against their travel at Government expense to and from the United 
States, an entitlement that is not negated by the fact the place where his depend- 
os were located and the place to which they were entitled to transportation are 
e same. 


To Lieutenant Colonel R. D. Teasdale, Department of the Army, 
June 16, 1969: 


Reference is made to your letter of March 10, 1969 (Ref: FINFA- 
8), and enclosures, forwarded here on April 17, 1969, by the Per Diem, 
Travel and Transportation Allowance Committee (PDTATAC Con- 
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trol No. 69-10), requesting a decision as to the entitlement of Lieu- 
tenant Colonel Jack W. Nielsen, 058534 (SSAN 273-18-5931), to 
dislocation allowance under the circumstances described. 

You say that, while Colonel Nielsen served a tour of duty in the 
Republic of Vietnam, a restricted area, his dependents resided at 
9256 Kristin Lane, Fairfax, Virginia. Upon completion of his tour 
of duty in that area, he was issued permanent change of station orders 
reassigning him to the Washington, D.C., area. Thereupon, he re- 
joined his dependents at 9256 Kristin Lane, Fairfax, Virginia, where 
he continues to reside with his dependents at this time: He has not been 
assigned Government quarters. 

Your question in those circumstances is whether Colonel Nielsen 
is entitled to the dislocation allowance as a member without depend- 
ents under the provisions of paragraph M9003-1 of the Joint Travel 
Regulations. 

Section 407(a) of Title 37, United States Code, provides in perti- 
nent part as follows: 


) * * * under regulations prescribed by the Secretary concerned, a mem- 
ber of a uniformed service— 
* * * ” . a - 


(3) without dependents, who is transferred to a permanent station where he 
is not assigned to quarters of the United States, is entitled to a dislocation allow- 
ance equal to his basic allowance for quarters for one month as provided for a 
member of his pay grade and dependency status in section 408 of this title. For 
the purposes of this subsection, a member whose dependents may not make an 
authorized move in connection with a change of permanent station is considered 
a member without dependents. 


Paragraph M9003-1 of the Joint Travel Regulations, issued under 
the quoted statutory authority, provides that the dislocation allow- 
ance is payable whenever a member without dependents is transferred 
to a permanent duty station where he is not assigned to Government 
quarters. For such purpose, the term “member without dependents” is 
defined in paragraph M9001-2 of the Joint Travel Regulations to 
include a member who is not entitled to transportation of dependents 
under the provisions of paragraph M7000 in connection with a change 
of permanent station. 

It appears to be your belief that Colonel Nielsen qualifies as a 
“member without dependents” as defined in paragraph M9001-2 inci- 
dent to his reassignment to duty in the Washington, D.C., area by 
virtue of the provisions of paragraph M7000-14. Such provisions pro- 
hibit transportation of dependents for travel to and from the United 
States when the member is considered to be without dependents as 
defined in paragraph M4300-2, and item 4 of that paragraph includes 
in its definition of “members without dependents” members whose 
dependents are not authorized to be present in the vicinity of their 
overseas duty stations. 





784 DECISIONS OF THE COMPTROLLER GENERAL [48 


Paragraph M7000, with exceptions including that in subparagraph 
14, cited above, provides that : 

Members of the Uniformed Services are entitled to transportation of depend- 
ents at Government expense upon a permanent change of station (see par. 
M3003-1) for travel performed from the old station to the new permanent sta- 


tion or between points otherwise authorized in this volume, * * * ‘Italic 
supplied. ] 


Subparagraph 4 of paragraph M7005 of the Joint Travel Regula- 
tions provides that when a member is— 


1. transferred by permanent change of station orders from a restricted area 
to an unrestricted area ; 
+ * * + + * + 


he will be entitled to transportation of dependents from the place his dependents 
are located on receipt of permanent change-of-station orders * * * or from the 
place to which dependents were moved at Government expense [incident to 
his assignment to the restricted area] * * *, whichever results in the lesser 
entitlement, to the current duty station of the member, * * *. 


Since Colonel Nielsen was transferred by permanent change-of- 
station orders from a restricted area to a station in the Washington, 
D.C., area, he was entitled under paragraph M7000 to transportation 
of his dependents between the place they were located upon his receipt 
of such orders and his current duty station as authorized by subpara- 
graph 4 of paragraph M7005, regardless of the prohibition against 
their travel at Government expense to or from the United States 
as provided by paragraph M7000-14. The mere fact that the place 
the dependents were located and the place to which they were entitled 
to transportation were the same does not negate the basic entitle- 
ment’s existence. 

Inasmuch as Colonel Nielsen was entitled to the transportation 
of dependents under the provisions of paragraph M7000, as indicated, 
in connection with his permanent change-of-station from Vietnam 
to the Washington area, he must be considered a member with de- 
pendents under the provisions of paragraph M9001 of the Joint 
Travel Regulations. Accordingly, you are advised that he is not en- 
titled to the dislocation allowance claimed. The supporting papers 
are retained. 


[B-147109] 


Payments—Advance—Subscriptions to Newspapers, Periodicals, 
Ete.—Lantern Slide Photographs 


Lantern slide photographs of X-ray film, electrocardiograms, gross specimens, 
and photomicrographs that are illustrative of the materials presented in a 
Journal of Medicine and that are necessary for the effective use of the journal 
may be classified as “publications” as that term is used in 31 U.S.C. 580a, and, 
therefore, subscriptions for the slides may be paid for in advance. The fact 
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that the reproduced photographic material will be viewed or read from a screen 
does not preclude the slides from being considered publications, 


To the Acting Administrator, Veterans Administration, June 19, 
1969; 


Reference is made to letter of May 19, 1969, from the former Admin- 
istrator of Veterans Affairs presenting for our decision a question 
concerning the propriety of paying in advance for certain lantern 
slides described therein. 

It is stated that the Veterans Administration is considering the 
procurement of 35 millimeter lantern slide photographs of X-ray film, 
electrocardiograms, gross specimens, and photomicrographs, which 
relate to, and are to be used in connection with case studies that appear 
in the New England Journal of Medicine. It is explained that the 
slides are illustrative of the materials presented in the journal and 
are necessary for effective use of the journal. The slides are produced 
by and are available only from the Department of Pathology of the 
Massachusetts General Hospital on a paid in advance subscription 
basis, while the New England Journal of Medicine must be procured 
from the publisher. 

Question is asked, in effect, whether the slides may be considered to 
be “publications” as that term is used in 31 U.S.C. 530a and sub- 
scriptions therefor paid for in advance as authorized by such provi- 
sion of law. 

Section 530a of Title 31, United States Code, provides in pertinent 
part as follows: 

Subscriptions or other charges for newspapers, magazines, periodicals, and 
other publications for official use of any office under the Government * * * may 
be paid in advance from appropriations available therefor, notwithstanding the 
provisions of section 529 of this title. 

As stated in the Administrator’s letter, we held in our decision of 
September 26, 1961, 41 Comp. Gen. 211, that although microcards 
(sensitized cards on which printed matter is reproduced photograph- 
ically in greatly reduced form) are distributed as separates, as distin- 
guished from a pamphlet or periodical consisting of a number of pages, 
such factor need not be viewed as precluding them from being “pub- 
lications.” Also, we stated that the process under which the microcards 
were produced need not be considered as adversely affecting their 
classification as publications. 

The items specified in 31 U.S.C. 530a—newspapers, magazines, and 
periodicals—are items which must be read as contrasted to phonograph 
records and tape recordings which are made to be heard. We have 
held that these latter items do not constitute publications. See 46 
Comp. Gen. 394. 
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The fact that the reproduced photographic material will be viewed 
or read from a screen does not, in our opinion, preclude the slides from 
being considered publications, there being much similarity between the 
facts involved in this case and those in the microcard case referred to 
above. 

Accordingly, and since the slides will be used in conjunction with 
printed matter and are said to be necessary for effective use thereof, 
we believe the slides properly may be classed as “publications” as that 
term is used in 31 U.S.C. 530a. 


[B-149372, B-158195] 


President—Former—Allowances—Staff, Office Space, Etc. 


The “suitable” office space authorized by the so-called Former Presidents Act 
of 1958 “at such place within the United States as the former President shall 
specify” means space in one locality only, the act using the singular of the 
word “place,” and whether space may be provided in more than one building in 
the same locality is for determination by the Administrator of General Services 
Administration who is authorized to provide the space. The Presidential Tran- 
sition Act of 1963 prescribes space and office staff for the first 6 months after the 
expiration of a Presidential term to wind up the affairs of the Presidential office, 
and thereafter space and staff are to be furnished under the 1958 act. The 1970 
fiscal year funds appropriated to carry out both acts may be used after July 20, 
1969, but nonreimbursable services may not continue beyond the 6 months fixed 
by the 1963 act. 


To the Administrator, General Services Administration, June 20, 


1969: 


Reference is made to your letter of May 19, 1969, requesting a deci- 
sion concerning the furnishing of office space and office staff by the 
General Services Administration (GSA) to former Presidents of the 
United States under the so-called Former Presidents Act (act of Au- 
gust 25, 1958), Public Law 85-745, 72 Stat. 838, as amended, 3 U.S.C. 
102 note. 

Section 1(c) of the Former Presidents Act authorizes the Adminis- 
trator of GSA to furnish for each former President suitable office 
space as determined by the Administrator, “at such place within the 
United States as the former President shall specify.” You inquire as 
to whether under this authority the Administrator may provide office 
space (a) only in one building; (b) only in one locality but in more 
than one building; or (c) in more than one building in more than one 
locality. 

Also, you refer to our letter of April 29, 1969, B-149372, B-158195, 
to the Chairman of the House Appropriations Committee, wherein 
you state that we held that the current appropriation for “Expenses, 
Presidential Transition,” would be available for obligation through 
fiscal year 1970 for the purposes of the Presidential Transition Act of 
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1963 (see 3 U.S.C. 102 note). Under the Presidential Transition Act 
the Administrator of GSA is authorized to provide office space and 
compensation for office staff for a former President. You advise that 
funds are included in the fiscal year 1970 budget for provision of of- 
fice space and staff to former Presidents under the Former Presidents 
Act. You request a decision as to whether after July 20, 1969, the funds 
available under both the Presidential Transition Act and the Former 
Presidents Act could be used to provide office space and office staff, sub- 
ject to the other requirements of the acts. 

A literal reading of section 1(c) of the Former Presidents Act would 
indicate that it was intended to authorize the Administrator of GSA 
to furnish a former President office space in only one locality in the 
United States, as distinguished from furnishing such space to a former 
President in more than one locality therein. The word “place” is sin- 
gular and is used in juxtaposition with the words “within the United 
States.” Had the Congress intended to authorize the furnishing of of- 
fice space in more than one “place” in the United States, it would seem 
that either the plural of “place” (i.e., “places”) would have been used, 
or language would have been used similar to that used in the Presi- 
dential] Transition Act, where the furnishing of office space is author- 
ized at “such place or places within the United States as the President- 
elect or Vice President-elect shall designate.” 


Also, insofar as the legislative history of section 1(c) is concerned, 
the House Hearings on the bill (S. 607) which became the Former 
Presidents Act discloses the following (Hearings before Committee on 
Post Office and Civil Service, House of Representatives, 85th Con- 
gress, 1st session, on H.R. 4401 and S. 607, page 8) : 


Mr. Lestnskr. First of all, Mr. McCormack, I am honored to have you before 
the committee, and there are a few questions I would like to ask the gentleman, 
if it is proper. 

On page 2, section (c), it says in a sense that he may have an office provided 
wherever he desires. President Hoover has served on the Hoover Commission and 
other commissions in this country and has served this country well. Would it not 
be appropriate for the language to state that an office shall be provided in the 
Capitol of the United States, or words to that effect, in Washington, D.C., and 
any other place he may desire? 

Mr. McCormack. I might suggest, Congressman, that I hope the language will 
be left the way it is because it says: 

The Administrator of General Services shall furnish for each former Presi- 
dent suitable office space appropriately furnished and equipped, as deter- 
mined by the Administrator, located in a Federal building at such place 
within the United States as the former President shall specify. 

Of course “Federal building” is very broad. I should think that he has very 
wide discretion there and if this should become law of course we know in practi- 
cal operation there would be no difficulties from that angle at all. I would 
imagine that President Truman if he were to take advantage of that part of the 
bill would probably want to have office space out in Independence or in close 
proximity to his home. I would assume under this if they wanted it and there was 
office space available in Washington—I do not mean the Capitol Building itself, 
but in Washington—the Administrator would have the authority and power 
under this language to designate such space. However, I do not think there would 
be any difficulty on that. [Italic supplied.) 
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While it appears from the quoted discussion that consideration was 
given to authorizing the furnishing of office space in more than one 
place within the United States, section 1(c) was not changed to so 
provide. Mr. McCormack’s reply to Mr. Lesinski indicates that he 
imagined that a particular former President would probably want 
office space near his home, but that if a former President desired office 
space in Washington, D.C., the Administrator of GSA would have the 
authority under section 1(c) to designaie such space. There is nothing 
specific in Mr. McCormack’s reply, however, to indicate that it was in- 
tended that former Presidents could be furnished office space in more 
than one locality within the United States, and the language used in 
section 1(c) does not support such an intent. 

It should be noted that the House amended S. 607 (insofar as per- 
tinent here) so as to delete the provision (section 1(c) ) authorizing the 
furnishing of office space, but the provision was restored in conference, 
except that the restriction in S. 607 requiring that such office space be 
located in a Federal building was eliminated. 

In light of the foregoing it is our view that under section 1(c) of 
the Former Presidents Act the Administrator of GSA may provide 
office space to former Presidents in only one locality within the United 
States. 

Insofar as providing space in more than one building in the same 
locality is concerned, section 1(c) authorizes the Administrator of 
GSA to furnish former Presidents “suitable office space * * * as 
determined by the Administrator.” Thus, what constitutes “suitable 
office space” is a matter primarily for determination by the Adminis- 
trator of GSA. Hence, whether it would be necessary to provide space 
in more than one building in the same locality in order to furnish a 
former President “suitable office space’’ would be a matter for deter- 
mination by the Administrator of GSA. 

Insofar as “suitable office space” is concerned, we note from the 
above-cited House Hearings (page 29) that the Bureau of the Budget 
(apparently on the basis of information furnished by GSA) indicated 
to the Committee that the estimated cost of office furnishings for a 
former President and staff was based on furnishing a three-room suite 
aggregating approximately 1300 square feet of floor space. However, 
we do not consider this as controlling insofar as furnishing space in 
more than one building within a locality is concerned. 

As to your second question, section 4 of the Presidential Transition 
Act of 1963, provides, in part, that the provisions of the act of Au- 
gust 25, 1958, 72 Stat. 838, 3 U.S.C. 102 note (the Former Presidents 
Act), other than subsections (a) and (e)—having to do with allowance 
and pension respectively—shall not become effective with respect to a 
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former President until 6 months after the expiration of his term of 
office as President. Thus, it would appear that the Congress did not 
intend, insofar as pertinent here, that a former President would be 
provided office space and office staff under both the Presidential Tran- 
sition Act and the Former Presidents Act, since the period for which 
the Administrator is authorized to provide office space and office 
staff under the former act (Presidential Transition Act) is limited to 
a period not to exceed 6 months from the date of the expiration of the 
former President’s term of office. See pages 7 and 8, H. Rept. No. 301, 
88th Cong., 1st sess. 

Section 4 of the Presidential Transition Act limited the period 
thereunder for which the Administrator of GSA is authorized to 
furnish office space and staff to a former President to not more than 
6 months from the date of expiration of his term of office; however, 
funds appropriated in the Independent Offices and Department of 
Housing and Urban Development Appropriation Act, 1969, to carry 
out the Presidential Transition Act were made available until June 
30, 1970. As previously stated, we held in our letter of April 29, 1969, 
that the funds contained in the above-cited appropriation act to carry 
out the Presidential Transition Act were available for obligation for 
the purposes of that act until June 30, 1970, notwithstanding the pro- 
visions of section 4 of such act. 

Since funds to be appropriated for fiscal year 1970 to carry out the 
provisions of the Former Presidents Act and funds appropriated by 
the Independent Offices and Department of Housing and Urban De- 
velopment Appropriation Act, 1969, Public Law 90-550, 82 Stat. 937, 
to carry out the provisions of the Presidential Transition Act of 1963 
are available until June 30, 1970, both may be used after July 20, 1969, 
to provide office space and office staff for such former President, sub- 
ject to the other requirements of both acts. 

We would point out, however, that funds made available to carry 
out the Presidential Transition Act are to be used to provide office 
space and office staff for a former President and are to be used only 
for the purpose of winding up of the affairs of his office; and that 
funds made available to carry out the Former Presidents Act are to be 
used only to provide office space and office staff in connection with 
carrying out the provisions of that act. 

Also, you are advised that neither our letter of April 29, 1969, nor 
this decision, authorizes the continuation of the nonreimbursable serv- 
ices—i.e., services for which appropriations are not required—provided 
for in the Presidential Transition Act beyond the 6-month period fixed 
in that act. 


369-587 O - 70 - 52 
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[B-166865] 
Bids—Delivery Provisions—Failure to Meet 


A telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to be 
shipped on an f.0.b. origin basis that did not specify the point of origin, informa- 
tion that also was not furnished in a confirming letter, properly was rejected as 
nonresponsive where the f.o.b. shipping point could not be ascertained by a 
reading of the bid as a whole. Although the small business bidder has only one 
refinery and it was identified in both the telegram and confirming letter, the fuel 
being obtainable from a wide number of sources, and the bidder having listed in 
its basic bid three different origin points for four separate increments of JP-4 
grade fuel, the Government could neither determine transportation costs for 


evaluation purposes, nor if it accepted the bid, legally bind the bidder to deliver 
at its refinery. 


To Korth and Korth, June 20, 1969: 


Further reference is made to your letter of May 5, 1969, protesting on 
behalf of the Okmulgee Refining Co., Inc., against the rejection of its 
bid under telegraphic invitation for bids No. DSA600-69-B-0161- 
0003, issued by the Defense Fuel Supply Center, Alexandria, Virginia. 

The telegraphic invitation for Lids, which was issued on March 24, 
1969, requested letter bids or wire bids confirmed by letter for delivery 
of all or any part of 4,500,000 additional gallons of turbine fuel, avia- 
tion grade JP-4, on an f.o.b. origin or f.o.b. destination basis, Tinker 
Air Force Base, Oklahoma, during the period April 1, 1969, or date 
of award, through June 30, 1969. Prospective bidders were advised that 
the solicitation was issued subject to all terms, conditions, and speciiica- 
tions of the basic invitation for bids No. DSA600-69-B-0161, as 
amended, except as modified by the telegraphic invitation for bids 
itself. Of the 4,500,000 gallons requested, 3,825,000 gallons were set 
aside for small business firms. 

One of the five telegraphic bids received by bid opening, which was 
held at 3:45 p.m., April 7, 1969, was a telegraphic bid from the Okmul- 
gee Refining Co., Inc., stating: 

REFERENCE DSA600-69-B-0161-0008 ATTN CODE DFSC-PS. OKMULGEE 
BID .0985 ORIGIN. TERMS NET. WE ARE INTERESTED AND QUALIFY 
FOR SMALL BUSINESS SET ASIDE. WE HAVE READ AND AGREE TO 


CONDITIONS FIXED IN SOLICITATION WIRE OF MARCH 24, 1969 
KA-325. CONFIRMING LETTER TO FOLLOW. 


In a confirming letter dated April 2, 1969, Okmulgee stated: 


Reference : DSA600-69-B-0161-0008, Attention Code DFSC-PS. 

Okmulgee bid .0985 Origin. 

Terms net. 

We are interested and qualify for small business set-aside. 

We have read and agree to conditions fixed in Solicitation wire of March 24, 
1969 KA-325. 

Bid by wire—April 2, 1969. 


Two of the four other bidders quoted f.o.b. origin prices of $0.096 
and $0.104 per gallon and the two other bidders quoted f.o.b. destina- 
tion prices of $0.1043 and $0.1095 per gallon. The contracting officer 
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reports that since Okmulgee did not specify the point of origin in its 
bid, he determined that such bid was nonresponsive to the invitation 
and, therefore, should be rejected. On April 11, 1969, an award of 
2,000,000 gallons was made to the Bell Oil & Gas Company under 
contract No. DSA600-69-D-1876, and an award of 2,500,000 gallons 
was made to the Tonkawa Refining Company under contract No. 
—1877. 

You contend that Okmulgee’s letter confirming its wire bid when 
read alone shows the point of origin of the fuel; that the phrase 
“Okmulgee bid .0985 Origin” clearly indicates the origin to be Okmul- 
gee, Oklahoma; and that your position is further enhanced by the fact 
that Okmulgee is a small business firm with only one refinery, which 
situation, you state, is clearly analogous to the situation present in 
the Saratoga case reported in decision B-155429, November 23, 1964. 

In the Saratoga case, B-155429, mentioned above, we held that if 
a bidder submitting a “letter bid” fails to explicitly designate an f.o.b. 
point of origin, the f.o.b. point may, in the proper circumstances, be 
ascertained by a reading of the bid as a whole. In that case our Office 
considered the responsiveness of such a bid submitted by a small busi- 
ness concern offering to furnish the advertised supplies at a price 
lower than other bidders. We held in that case, in pertinent part, that: 

The competitive bidding statute codified at 10 U.S.C. 2305 requires that award 
of a contract be made to that responsible bidder submitting the lowest respon- 
sive bid. 87 Comp. Gen. 550. Where bids are submitted on an f.o.b. origin basis, 
one of the factors for consideration is the Government’s cost of transportation. 
See generally 42 Comp. Gen. 484. Essentially you appear to take the position that 
since Saratoga did not explicitly designate its intended f.o.b. point of origin, its 
bid cannot be evaluated fairly since the Government cannot compute the cost of 
transportation. The contracting officer on the other hand has taken the position 
that since Saratoga has only one plant, which is located at Saratoga Springs, 
New York, it is only fair to assume that Saratoga intended to designate Sara- 
toga Springs as the f.o.b. point of origin for purposes of bid evaluation. It could 
well be argued that Saratoga’s letter bid itself indicates Saratoga Springs, New 
York, as its intended f.0.b. origin point, since that letter shows Saratoga Springs 
as the company location, no other location is mentioned in the letter, and the 
letter states the company is a small business incorporated in the State of New 
York. Further, in view of the fact that Saratoga’s bid is approximately $150,000 
less than the next lowest bid (by Rodale Electronics), it is apparent that the 
cost of transportation from any point of origin (total weight is under 30,000 
pounds) could not change Saratoga’s standing as low bidder. * * * 

The contracting officer contends that our decision in the Saratoga 
case does not apply to the situation in the present case because there 
are certain facts present in this case which were not present in the 
Saratoga case. He admits that many facts in the Saratoga case are simi- 
lar to those at hand, such as a small business firm, one plant only in 
existence, and a letter bid containing the location of the sole plant in 
the letterhead (or in the signatory portion of the telegram). He states, 
however, there the analogy ceases, He points out that in the Saratoga 
case, the end items being procured were components for an “AN/ASA-} 
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16 Indicator Group, together with change pages to technical manuals, 
revision drawings, design data, and provisioning data.” It is his opin- 
ion that it was safe to believe that Saratoga would be producing and 
delivering the end items from its own plant since such end items and 
documents could not easily be obtained elsewhere. The contracting 
officer also contends that the facts here involved are materially dif- 
ferent from those present in the Saratoga case in that the product 
(grade JP-4 turbine fuel) is easily obtainable from a wide number of 
sources; that there are numerous possible sources for the product 
within a reasonable area of the stated destination ; that Okmulgee has 
recently bid from three points of origin including two in the area here 
involved; and that it is common practice in the industry to bid from 
another’s refinery. It is the opinion of the contracting officer that the 
Defense Fuel Supply Center would not legally bind Okmulgee 
to deliver at Okmulgee, Oklahoma, if it had accepted its bid as 
submitted. 

We do not agree with your contention that the phrase “Okmulgee 
bid .0985 Origin” appearing in Okmulgee’s telegram and letter indi- 
cates the point of origin to be Okmulgee, Oklahoma. In our view, the 
word “Okmulgee” obviously was intended to identify the bidder. 
Further, we concur in the view of the contracting officer that the ra- 
tionale of the Saratoga case may not be applied to the present case be- 
cause Okmulgee’s origin of Okmulgee, Oklahoma, cannot be supported 
upon a historical basis. The record indicates that in a bid submitted in 
response to basic invitation for bids No. DSA600-69-B-0161, Ok- 
mulgee listed three different origin points for four separate quantity 
increments of grade JP-4 aviation turbine fuel. We therefore are of 
the opinion that the Government could not legally bind Okmulgee 
to deliver at Okmulgee, Oklahoma, if it had accepted the bid as 
submitted. 

Accordingly, your protest must be denied. 


[B-166803] 


Pay—Absence Without Leave—Civil Arrest—Unexcused, Etc. 


A Marine Corps member who while in an unauthorized absence status is con- 
fined and later indicted by civilian authorities for violating 18 U.S.C. 2312 
(transporting in interstate commerce a stolen motor vehicle or aircraft), and 
who on the basis of a court finding of mental incompetency is retained in a Medi- 
cal Center for Federal Prisoners until discharge of the indictment and his re- 
turn to military control, is not entitled to credit in his final military pay record 
with pay and allowances for the period of absence—October 5, 1962 to February 
9, 1965—in view of the Commandant of the Corps determination under paragraph 

Navy Comptroller Manual, that the absence may not be excused as un- 


044253, 
avoidable, and that the member’s absence in the hands of the civil authorities 
must be considered “time lost” for pay purposes. 
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To Major D. J. Thomas, United States Marine Corps, June 25, 1969: 


Further reference is made to your letter of April 15, 1969, with en- 
closures, requesting an advance decision whether you are authorized to 
credit the final military pay record of a former private in the U.S. 
Marine Corps with pay and allowances for the period October 5, 1962, 
to February 8, 1965, under the circumstances disclosed. Your letter 
was forwarded here by Disbursing Branch, Fiscal Division, Head- 
quarters United States Marine Corps, under date of April 28, 1969, and 
has been assigned control number DO-MC-1035 by the Department 
of Defense Military Pay and Allowance Committee. 

You state that the private enlisted in the Marine Corps for 4 years 
on November 8, 1961; that he entered an unauthorized absence status 
on September 12, 1962; that on October 5, 1962, he was apprehended 
and confined by civil authorities in Memphis, Tennessee, on suspicion 
of violating 18 U.S.C. 2312 (transporting in interstate commerce a 
stolen motor vehicle or aircraft) ; and that on October 8, 1962, an in- 
dictment was entered against him in the U.S. District Court for the 
Western District of Tennessee. 

You also state that the enlisted man entered a plea of not guilty to 
the indictment; that upon his motion to the court he was granted a 
private psychiatric examination; and that on the basis of the psychi- 
atrist’s report, the court, on March 5, 1963, committed him to the Medi- 
cal Center for Federal Prisoners, Springfield, Missouri, for further 
examination and evaluation. You report that on July 29, 1963, the en- 
listed man was found by the court to be “presently insane or otherwise 
so mentally incompetent as to be unable to understand the proceed- 
ings against him or properly to assist in his own defense.” He was com- 
mitted to the custody of the Attorney General until he was mentally 
competent to stand trial or until the charges were disposed of. He 
continued to be retained in the Medical Center for Federal Prisoners. 

You further state that on February 5, 1965, the indictment against 
the enlisted man was dismissed and on February 9, 1965, he was re- 
leased by the civil authorities and returned to military control. No dis- 
ciplinary action was taken by the Marine Corps against him. The 
Commandant of the Marine Corps decided not to excuse his absence as 
unavoidable. On July 8, 1965, he was discharged from the Marine 
Corps under honorable conditions for physical disability, because of 
“Schizophrenic reaction, paranoid type, with active psychotic mani- 
festations of such (sic) to produce complete social and industrial in- 
adaptability.” His disability was determined to have existed prior to 
entrance on active service and not to have been aggravated by active 
service, 
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You say that the enlisted man was not paid pay and allowances for 
the period September 12, 1962, to February 8, 1965. You also say that 
he petitioned the Board for the Correction of Naval Records to change 
his military records to show that his period of unauthorized absence 
was excused as unavoidable. The Correction Board has taken the posi- 
tion that the absence of the member during the period October 5, 1962, 
to February 8, 1965, while he was in confinement in the hands of civil 
authorities, concerns a matter which is not properly within its purview. 

The Board is of the opinion, however, as pointed out in your letter, 
that paragraph 044253, Navy Comptroller Manual, automatically 
excuses as unavoidable an absence while in confinement by the civil au- 
thorities under circumstances such as are here involved and that the 
claimant is entitled to pay and allowances for the period of confine- 
ment. It appears that the Correction Board views the action by the 
Commandant in not excusing the absence as unavoidable, as being in 
contravention of the regulations and therefore without lawful effect. 

You express doubt as to whether paragraph 044253 of the Navy 
Comptroller Manual is the controlling regulation. You refer to para- 
graph 044254 of the same manual, and you say that while the Depart- 
ment of the Navy did not make a specific determination that the 
member was mentally incompetent, the court found that he was not 
mentally competent and the indictment was subsequently dismissed be- 
cause of his mental disorder. If it is determined that paragraph 044253 
is controlling, you express further doubt whether that regulation 
should be literally interpreted so as to remove from administrative 
officials the discretionary authority to find that an unauthorized ab- 
sence should or should not be excused as unavoidable. 

The right of a member to receive pay and allowances while absent 
without leave is governed by the provisions of 37 U.S.C. 503(a)—de- 
rived from section 4(b) of the Armed Forces Leave Act of 1946— 
which reads as follows: 

(a) A member of the Army, Navy, Air Force, Marine Corps, Coast Guard, or 
Environmental Science Services Administration, who is absent without leave 


or over leave, forfeits all pay and allowances for the period of that absence, 
unless it is excused as unavoidable. 


It has long been held that the phrase “unless it [the absence] is ex- 
cused as unavoidable” used in the above statutory provision, must be 
construed as meaning that if the absence is excused as unavoidable, the 
member involved would not forfeit pay and allowances to which he is 
otherwise entitled for the period of his absence. Under the statute, the 
question whether there exists sufficient grounds for excusing a mem- 
ber’s absence as unavoidable, is, at least in the first instance, a matter 
for administrative determination based on the facts in a particular 
case. See 36 Comp. Gen. 173; 39 id. 781 and the authorities there cited. 
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With respect to the question of confinement of a member by the civil 
authorities because of an alleged commission of a civilian offense while 
on unauthorized leave, we said in 36 Comp. Gen. 173, 175, that pre- 
sumably, dismissal of the charges or acquittal would constitute a suf- 
ficient basis for excusing such an unauthorized absence as unavoidable, 
but “Until so excused * * * the statute precludes payment of pay for 
the period of absence, regardless of the outcome of the civilian 
proceedings.” 

Unlike the provisions in paragraph 044253 of the Navy Comptroller 
Manual, discussed below, regulations promulgated by the Army (para- 
graph 12122a, Army regulation 37-104, February 15, 1965) and Air 
Force (paragraph 10351a, Air Force Manual 173-20, ch. 46, January 
1, 1958) in implementing 37 U.S.C. 503(a) and the similar provision 
of the 1946 leave act, specifically required a determination by the mem- 
ber’s commanding officer that the unauthorized absence in the hands 
of civil authorities was excused as unavoidable, before payment of pay 
and allowances could be made. 

We understand that the decision which you believe to be applicable 
in this case and which covers a situation similar to this one is B—144660, 
April 3, 1961. In that decision we considered the case of an Air Force 
enlisted man who, for the period involved, was in the hands of the civil 
authorities and in confinement at St. Elizabeth’s Hospital in conse- 
quence of the commission of a criminal act. In the light of the law and 
the implementing Air Force regulations which precluded payment of 
pay and allowances unless the absence is excused by the commanding 
officer as unavoidable, we concluded that in the absence of such a deter- 
mination he was not entitled to the pay and allowances for the period 
of the absence. 

Paragraph 044253, Navy Comptroller Manual, in effect during the 
period of the private’s claim, provided in pertinent part, as follows: 

044253 ABSENCE, IN CUSTODY OF CIVIL AUTHORITIBS. 

1. GENPRAL. A member under arrest and held by civil authorities will re- 
ceive no pay and allowances for the time of such unauthorized absence. If he is 
released without trial or after trial and acquittal, except upon his agreement to 
make restitution or reparation for the alleged offense for which he was taken into 
custody, the absence is considered as unavoidable, and pay and allowances for 


the period of such absence will be returned unless the member is subsequently 
convicted by a court-martial on the same facts * * *. 


Apparently, no action has been taken by the Marine Corps under para- 
graph 044253. The Commandant of the Marine Corps, however, on the 
basis of the facts in this case, made a determination under paragraph 
044254, of the same manual, that the member’s absence may not be ex- 
cused as unavoidable. This paragraph precluded payment of pay and 
allowances to a mentally incompetent member for a period of unau- 
thorized absence, unless such absence is excused as unavoidable, 
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In a decision dated December 12, 1958, B—134538, we considered the 
effect of the above-quoted provisions of paragraph 044253 in the case 
of an enlisted man of the Navy whose authorized leave expired while 
he was being held by the civil authorities under charges against him 
which were subsequently dismissed. While we held in that case that in 
the light of paragraph 044253, the enlisted man was entitled to pay 
and allowances for the period he was absent in the hands of the civil 
authorities, there is for noting that such conclusion was based on the 
additional fact that since no entry was made in the man’s service rec- 
ord charging him with “lost time” under the cited Sec Nav Instruction, 
his absence was considered as having been excused. The same situation 
is not present in this case, since the Commandant, in message dated 
March 30, 1965, copy of which you enclosed, expressly determined that 
the member’s absence in the hands of the civil authorities must be con- 
sidered as “time lost” for pay purposes. Moreover, paragraph 044254 
was not involved, that is, it had no application, in the case considered 
in the decision of December 12, 1958. 

While the enlisted man’s situation seems to bring him within the 
scope of either paragraph 044253 or 044254 of the Navy Comptroller 
Manual, it is our view that in the absence of a determination by proper 
authorities that his absence during the period October 5, 1962, to Feb- 
ruary 8, 1965, a period of over 214 years, while he was in the hands of 
the civil authorities, is excused as unavoidable, there is no basis for 
crediting his final pay account with pay and allowances for that pe- 
riod. Of. 40 Comp. Gen. 366; 47 id. 214, and authorities there cited. 
See, also, the current regulations, applicable to all the services, under 
which pay and allowances of an enlisted man while absent in confine- 
ment by the civil authorities is forfeited unless a determination is 
made that the absence is excused as unavoidable. See paragraph 10314, 
chapter 3, section B, Department of Defense Military Pay and Allow- 


ances Entitlements Manual, Rules 5 and 6, Tables 1-3-2. Table 1-3-3 
prescribes rules for determining whether absence is unavoidable and 


states that such absence may be excused as unavoidable. 


[B-167018] 


Guam—Junior Reserve Officers’ Training Corps Programs— 
Establishment 


The phrase “throughout the Nation” as used in 10 U.S.C. 2081(a) authorizing 
the establishment and maintenance of Junior Reserve Officers’ Training Corps 
units may be considered to include the unincorporated territory of Guam, absent 
an indication in the legislative history that the phrase was used in a restric- 
tive or limited sense and in view of the indication that expansion of the Junior 
ROTC programs was intended. Therefore, appropriated funds may be used to 
support a Junior ROTC unit if tstablished at George Washington Senior High 
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School, Mangilao, Guam, an instrumentality of the unincorporated territory of 
the Government of Guam established, maintained, and operated pursuant to 
the authority in section 29(b) of the Organic Act of Guam. 


Military Personnel—Reserve Officers’ Training Corps—Programs 
at Educational Institutions—Employment of Retired Members 
The employment of retired members of the uniformed services by a secondary 
school that is an instrumentality of the unincorporated territory of the Govern- 
ment of Guam as administrators or instructors in a Junior Reserve Officers’ 
Training Corps program is not prohibited under the dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent an indication in the Dual Com- 
pensation Act or its legislative history of the intent to expand the coverage of 
the act to offices or positions in territories which had not been included in the 
previously existing dual compensation laws that were repealed. In addition the 
Reserve Officers’ Training Corps Vitalization Act of 1964 (10 U.S.C. 2031(d)) 
authorizes the employment of retired members in Junior ROTC programs and 
prescribes the basis for payment to the members. 


To the Secretary of the Army, June 25, 1969: 


Reference is made to the letter dated May 14, 1969, with enclosures 
from the Deputy Assistant Secretary of the Army (Manpower and 
Reserve Affairs), presenting several questions arising out of the ap- 
plication for the establishment of a Junior Reserve Officers’ Train- 
ing Corps unit at George Washington Senior High School, Mangilao, 
Guam. 

The first question presented is whether appropriated funds may be 
expended to support a Junior ROTC unit, if established on Guam. 
This question apparently arises because there is some doubt as to 
whether the territorial status of Guam permits it to be included within 
the words “throughout the Nation” as used in the sentence contained 
in 10 U.S.C. 2081(a) which provides that “The President shall promul- 
gate regulations prescribing the standards and criteria to be followed 
by the military departments in selecting the institutions at which 
units are to be established and maintained and shall provide for the 
fair and equitable distribution of such units throughout the Nation.” 

Assuming a positive response to the first question the next question 
presented in the letter is whether George Washington Senior High 
School, Mangilao, Guam, is considered to be a part of the “legislative, 
executive or judicial branch of the Government of the United States” 
within the meaning of 5 U.S.C. 5531. Under the provisions of 5 U.S.C. 
5531 the term “position” is defined for the purposes of 5 U.S.C. 5532 
and 5533, dealing with dual pay and dual employment, as “a civilian 
office or position (including a temporary, part-time, or intermittent 
position), appointive or elective, in the legislative, executive, or judi- 
cial branch of the Government of the United States (including a 
Government corporation and a nonappropriated fund instrumentality 
under the jurisdiction of the armed forces) or in the government of 
the District of Columbia.” 
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The last question presented in the letter is “Do the restrictions on 
the employment of retired Regular members apply to these members 
when employed to conduct Junior ROTC at schools considered to 
be part of the Government of the United States within the meaning 
of 5 U.S.C. 5531?” 

The island of Guam was ceded to the United States from Spain 
at the end of the Spanish-American War by Article II of the Treaty 
of Peace between the United States of America and the Kingdom of 
Spain, signed at Parison December 10, 1898, 30 Stat. 1754. 

Section 3 of the Organic Act of Guam, approved August 1, 1950, 
64 Stat. 384, 48 U.S.C. 1421a, declares Guam to be an “unincorporated 
territory of the United States and the capital and seat of government 
thereof shall be located at the city of Agana, Guam.” Section 4 of the 
same act, 48 U.S.C. 1421/, amended Chapter II of the Nationality 
Act of 1940 so as to declare certain persons born in or inhabitants 
of the island of Guam to be citizens of the United States. 

Section 3 of the act also provides that the government of Guam 
“shall consist of three branches, executive, legislative, and judicial, 
and its relations with the Federal Government shall be under the 
general administrative supervision of the head of such civilian de- 
partment or agency of the Government of the United States as the 
President may direct.” Effective August 1, 1950, administration of 
the island was transferred from the Secretary of the Navy to the 
Secretary of the Interior. 

Section 29(b) of the Organic Act of Guam, 48 U.S.C. 1421g(b), 
provides that the Governor “shall provide an adequate public edu- 
cational system of Guam, and to that end shall establish, maintain, 
and operate public schools at such places in Guam as may be neces- 

” 

Neither the phrase “throughout the Nation” nor the word “Nation” 
is defined in the Reserve Officers’ Training Corps Vitalization Act 
of 1964, Public Law 88-647, approved October 13, 1964, 78 Stat, 1063, 
which became 10 U.S.C. 2081 et seg. There is nothing in the legislative 
history of the act to specifically indicate the legislative intention 
in using those terms, and there are no generally accepted definitions 
of those terms which would be helpful. However, there is nothing to 
indicate that the terms were used in any restrictive or limited sense. 
It does appear that considerable expansion of the Junior ROTC pro- 
gram was intended. See, for example, page 4 of S. Rept. No. 1514 
of August 20, 1964, in which it is stated : 


The committee intent is that the Junior ROTC program be expanded on an 
equitable geographic basis by establishing as many as 200 units each year from 
the best qualified institutions that apply for such units, up to the maximum of 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 799 


Enclosed. with the Deputy Assistant Secretary’s letter of May 14, 
1969, was a copy of a letter dated January 8, 1969, to the Deputy 
Assistant Secretary, Reserve Affairs, Assistant Secretary of Defense, 
from the Director, Office of Territories, United States Department of 
the Interior, which concludes with the opinion that a Junior ROTC 
program can be established on Guam pursuant to the provisions of 
section 2031 of the Reserve Officers’ Training Corps Vitalization Act 
of 1964. 

It is our understanding that George Washington Senior High 
School, Mangilao, Guam, is an instrumentality of the unincorporated 
territory of the Government of Guam established, maintained, and 
operated pursuant to authority of section 29(b) of the Organic Act 
of Guam, supra. 

In view of the above it is our conclusion that Guam may be included 
in the phrase “throughout the Nation” as contained in 10 U.S.C. 2081 
(a). Therefore, appropriated funds may be used to support a Junior 
ROTC unit, if established at George Washington Senior High School, 
Mangilao, Guam. Compare our decision dated December 5, 1966, 46 
Comp. Gen. 548, in which it. was concluded that the island of Guam 
may be considered “outside * * * the United States” within the 
meaning of that phrase as used in the second paragraph of 36 U.S.C. 
188b relating to certain authority of the American Battle Monuments 
Commission. 

The following is applicable to the last two questions presented. 

We have consistently recognized a distinction between employment 
by a territorial government and employment by the Government of 
the United States. 

In our decision of June 28, 1946, 25 Comp. Gen. 912, we held that 
section 212 of the Economy Act of June 30, 1932, 47 Stat. 406 
(then 5 U.S.C. 59a) did not prohibit the concurrent receipt of 
retired pay from the United States by a retired officer of the Army 
and salary as an Adjutant General of the then Territory of Hawaii, 
paid from territorial funds. Our decision of March 24, 1948, 27 Comp. 
Gen. 552, held that the Adjutant General of Puerto Rico whose com- 
pensation is paid from territorial funds as an officer of the territory 
may accept an appointment as State Director of Selective Service 
Records without resulting in the holding of more than one Federal 
office in violation of any of the Federal dual compensation statutes. 

In our decision of December 22, 1955, 35 Comp. Gen. 369, we held 
that, employees of the government of Guam who received salaries 
in accordance with the provisions of section 26(d) of the Organic 
Act of Guam, 48 U.S.C. 1421d, are not employees of the United States 
within the purview of sections 5537 and 6322 of Title 5 of the United 
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States Code (formerly sections 30n and 300) which concern fees for 
jury service and the granting of court leave to employees of the United 
States serving as jurors. A decision of September 4, 1963, 43 Comp. 
Gen. 227, concluded that quarters rented by the government of Guam 
to Federal employees traveling on official business were not furnished 
by a Federal Government agency within the purview of section 6.7 
of the Standardized Government Travel Regulations. 

In an unpublished decision of February 12, 1953, B-112015, to the 
Secretary of the Interior, we held that the provisions of section 212 
of the Economy Act of June 30, 1932, swpra, were not applicable to a 
retired commissioned officer of the Armed Forces employed in a 
department of the Government of Samoa. 

The dual compensation statutes, including section 212 of the 
Economy Act of June 30, 1932, swpra, which are referred to in some 
of the above decisions, were repealed by the provisions of the Dual 
Compensation Act, approved August 19, 1964, Public Law 88-448, 
78 Stat. 484. That Dual Compensation Act formed the basis for the 
dual compensation provisions of 5 U.S.C. 5531 et seg. when the laws 
relating to the organization of the Government of the United States 
and to its civilian officers and employees, generally, were revised, 
codified, and enacted as Title 5 of the United States Code, entitled 
“Government Organization and Employees” by Public Law 89-554, 
approved September 6, 1966, 80 Stat. 378. 

There is nothing in the Dual Compensation Act or in its legislative 
history to indicate an intention on the part of Congress to expand its 
coverage to offices or positions in the territories which had not been 
included within the provisions of the previously existing dual com- 
pensation laws which it repealed. Therefore it is our conclusion that 
the dual pay and dual employment provisions of 5 U.S.C. 5531 et seq. 
which are based upon the provisions of the Dual Compensation Act 
would not be applicable to persons employed by an institution of the 
government of Guam as administrators or instructors in a Junior 
ROTC program. Whatever doubt might arise, because persons so 
employed might be considered as engaged in the performance of 
Federal functions authorized by Federal statute and therefore by 
analogy come within the purview of our decision of August 6, 1956, 
86 Comp. Gen. 84, appears to be resolved by the provisions of the 
Reserve Officers’ Training Comps Vitalization Act of 1964 in 10 
U.S.C, 2081 (d) as follows: 

§ 2081. Junior Reserve Officers’ Training Corps 

> . * > 
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(d) Instead of, or in addition to, detailing noncommissioned and commis- 
sioned officers on active duty under subsection (c)(1), the Secretary of the 
military department concerned may authorize qualified institutions to employ, 
as administrators and instructors in the program, retired noncommissioned and 
commissioned officers, and members of the Fleet Reserve and Fleet Marine 
Corps Reserve, whose qualifications are approved by the Secretary and the in- 
stitution concerned and who request such employment, subject to the following: 


(1) retired members so employed are entitled to receive their retired 
or retainer pay and an additional amount of not more than the difference 
between their retired pay and the active duty pay and allowances which 
they would receive if ordered to active duty, and one-half of that additional 
amount shall be paid to the institution concerned by the Secretary of the 
military department concerned from funds appropriated for that purpose. 

(2) notwithstanding any other provision of law, such a retired member 
is not, while so employed, considered to be on active duty or inactive duty 
training for any purpose. 

We understand that the purpose of the provisions quoted above was 
to avoid the application of the dual compensation statutes and other 
restrictive statutes in existence at the time the legislation was being 
considered which might have affected the employment of retired 
members of the armed services by qualified secondary schools in the 
Junior Reserve Officers’ Training Corps program. See our decision 
of October 28, 1963, to the then Secretary of the Army, 43 Comp. 
Gen. 421. 

The limitations in 10 U.S.C. 2031(d) supra are, of course, appli- 
cable to persons employed in accordance with its authority. 

It is believed that the above disposes of the last two questions 
presented in the letter. 


[B-166601} 


Bids—Unsigned—Only Bid Received 


The rejection of the only bid received before bid opening because it was not 
signed was not required by paragraph 2-405 of the Armed Services Procurement 
Regulation, but the representative who had delivered the bid should have been 
permitted to sign it, not on the basis that his authority to bind the bidder was 
known or made obvious by his conduct, but because the bid was the only one 
received and neither the question of bidder option to elect after bid opening 
whether or not to be bound, nor the question of prejudice to other bidders were 
involved—the only other bid received being an acceptable late bid submitted at a 
higher price. Therefore, the unsigned bid must now be treated as if permission to 
sign it had been given and the bid may be considered for award. 


To the Murdock, Inc., June 27, 1969: 


Reference is made to your telegrams of April 3 and 9, 1969, and sub- 
sequent correspondence, protesting against failure of the U.S. Navy 
Purchasing Office, Washington, D,.C., to award your company a con- 
tract under invitation for bids (IFB) No. N00600-69-B-0313. 

The above invitation was issued on February 5, 1969, and called for 
the furnishing of one forming press. The specified bid opening time 
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was 10:30 a.m., February 27, 1969. Prior to bid opening, at approxi- 
mately 9:30 a.m. February 27, a Mr. Bogumil, Director of Manufactur- 
ing of Chisholm-Ryder Company, Inc., visited the office of Mr. Ema- 
nual Wolf, the Navy Purchasing Office (NPO) buyer cognizant of the 
subject solicitation. Mr. Bogumil displayed two bid packages to Mr. 
Wolf and stated that his purpose in visiting the NPO Washington 
office was to deposit a bid on the present solicitation as well as a second 
solicitation. He also indicated to Mr. Wolf that since K. R. Wilson 
Division of Chisholm-Ryder Company, Inc., was operating below ca- 
pacity and was anxious to receive new contracts, he had bid low on the 
subject solicitation and was sure that K. R. Wilson would be the suc- 
cessful bidder. Mr. Bogumil departed at 10:15 a.m. indicating that he 
planned to deposit the bids and attend the bid opening. At bid open- 
ing time K. R. Wilson Division’s bid of $45,750 was the only bid 
received and opened. However, it was discovered that, while the name 
“H. W. Schuyler, Comptroller,” was typed in the block entitled “name 
and title of person authorized to sign offer,” there was no signature 
nor was there a signature anywhere else on the bid. 

Government representatives at the bid opening informed Mr. Bogu- 
mil, who was present, that since the bid was unsigned it could not be 
considered for award. Mr. Bogumil requested permission to sign the 
bid, but was told by bid opening officials that since the time for sub- 
mission of bids had passed he could not be permitted to sign the bid. 
Mr. Bogumil then returned to the office of Mr. Wolf, explained to Mr. 
Wolf that the bid had not been signed and requested that the bid be 
considered in spite of the absence of a signature. Later in the day a 
second bid was received from Murdock in the amount of $55,579, how- 
ever, we understand that the buyer was not advised until the following 
day that a late bid had been received. After an investigation it was 
determined that Murdock’s bid had been sent by certified mail and that 
the lateness had been due solely to a delay in the mail. This determina- 
tion appears to have been made on March 10, at which time the bid 
was forwarded to the buyer, was opened, and was entered on the 
abstract. 

Mr. Wolf as well as Mr. William R. Cooper, another NPO buyer, 
stated that they had had previous dealings with Mr. Bogumil and 
were under the impression that he had the authority to bind the Chis- 
holm-Ryder Corporation contractually, and that his commitments had 
always been confirmed by it. It does not appear from the record, how- 
ever, that either Mr. Wolf or Mr. Cooper had any other notice, writ- 
ten or oral, of Mr. Bogumil’s authority to bind the corporation in con- 
tract matters, or that he had in fact ever signed formal contractual 
documents on its behalf, all of the commitments which they referred 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 803 


to as having been confirmed by the comptrollers of the respective divi- 
sions having been oral. 

After bid opening K. R. Wilson Division submitted a copy of a let- 
ter of February 9, 1965, addressed to the New York Procurement Dis- 
trict, Rochester Regional Office, by Chisholm-Ryder, which stated 
that Mr. Bogumil was authorized to sign for any and all divisions of 
Chisholm-Ryder. Also, by letter of April 25, 1969, addressed to NPO, 
the President of Chisholm-Ryder stated that Mr. Bogumil has the 
authority to sign quotations and to negotiate contracts for the Chis- 
holm-Ryder Company, Inc., and its divisions. In their telegram of 
June 4, 1969, to this Office, K. R. Wilson Division reaffirmed this au- 
thority. Of course, the latter communications, having been written 
after bid opening, would have no probative value to establish that ac- 
ceptance of the bid as submitted would have bound the corporation, 
since we have held that the responsiveness of a bid may not be estab- 
lished by material furnished by the bidder after bid opening. 38 Comp. 
Gen. 819. Neither does it appear that the contracting officials were on 
notice of the 1965 statement to the New York Procurement District. 

It is the procuring activity’s contention that Government representa- 
tives (the buyers mentioned above) were aware, prior to bid opening, 
that Mr. Bogumil was authorized to bind the bidder to a contract. 
Additionally, it is stated that Mr. Bogumil’s expressions to Mr. Wolf, 
prior to opening, of his confidence of receiving the award on the present 
procurement constituted a clear expression of an intention to be bound 
by the unsigned bid. Consequently, it is contended that in view of the 
circumstances surrounding the bid submission, K. R. Wilson Division 
would be unable to disavow the bid and upset an award made to it on 
the ground that the bid lacked an authorized signature. Therefore, 
the activity considers the absence of a signature to be merely a minor 
informality which may be waived pursuant to Armed Services Pro- 
curement Regulation (ASPR) 2-405(iii)(B), and proposes to make 
award to K. R. Wilson Division. 

According to ASPR 2-405 the contracting officer shall give the bid- 
der an opportunity to correct the failure to sign a bid or waive such 
deficiency, but only if— 


(B) the unsigned bid is accompanied by other material indicating the bidder’s 
intention to be bound by the unsigned bid document such as the submission of a 
bid guarantee with bid, or a letter signed by the bidder with the bid referring 
to and clearly identifying the bid itself. 

The above cited regulation is in accord with the decisions of our 
Office in which we have held that unsigned bids may not be considered 
for award unless the bid is accompanied by documentary or other 
evidence showing a clear intent to submit a bid. 17 Comp. Gen. 497; 
36 id. 528; B-158607, April 21, 1966. When, as in the present case, 
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the documentary evidence is not present and the bid merely contains 
the printed name and address of a company and a representative of 
the company, our Office has held that’ the bid should be rejected. The 
reason for this is that when a bid is not signed, and there is no other 
clear indication in the bid submission that the purported bidder in- 
tended to submit the bid, the contracting officer cannot be sure that the 
bid was submitted by someone with authority to bind the bidder, and 
the acceptance of such a bid may not automatically obligate the named 
bidder. 34 Comp. Gen. 439; B-151724, July 15, 1963. The actual test of 
whether failure to sign a bid may be waived is whether the bid as sub- 
mitted will effect a binding contract upon its acceptance without resort 
to the bidder for confirmation of its intention. B—160125, November 
25, 1966 ; and B-157637, October 27, 1965. 

It is apparent, however, that both the regulation and the decisions 
cited above are directed to preventing a bidder from electing, after bids 
have been opened and prices have been revealed, whether he will ac- 
knowledge or deny the bid, since such an option would give the bidder 
an unfair advantage over other bidders whose bid prices were revealed 
at bid opening. B~157637, October 27, 1965; B-148235, March 23, 1962; 
B-144470, March 14, 1961. 

Conversely, where only one bid is received, and that bid is found upon 
bid opening to be unsigned, we see no reason why the bid should be re- 
jected. Clearly, since in that situation there are no other bidders, it 
would not be unfair to ask the bidder whether he intends to be bound 
by his bid, or to permit him to sign the bid after bid opening. Such was 
the position Chisholm-Ryder Company was in from the time its bid was 
opened until the time Murdock’s late bid was received and opened. 
During that time, Mr. Bogumil repeatedly advised that the company 
intended to be bound by its bid, and he offered to sign the bid for the 
company. In so doing we must assume he also represented that he was 
authorized to sign the bid and that his signature would in fact bind the 
company. That such was, in fact the case would appear to be established 
by a letter dated February 9, 1965, from the president of Chisholm- 
Ryder Company to the Rochester Regional Office, New York Procure- 
ment District, which reads as follows: 

In response to your recent request, we advise that the following individuals, 


until further notice, are authorized to sign and commit the respective divisions 
of Chisholm-Ryder Company, Inc. to contact civilian and military : 


Prem R TRV s cs cieceerinsienscesall M. A. Finley 
John V. Maglio 

K. R. Wilson Division.._...............-.-.. H. W. Schuyler 
Charles B. Atwell 

Punch Products Corporation..............- R. L. Stefano 


In oe to the above individuals, Mr. Walter A. Bogumil who is Works 
Manager of Chisholm-Ryder Caney: Inc., is authorized to sign for any and 
all divisions or affiliates. 
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We do not, however, consider the question of whether Mr. Bogumil 
had the authority to sign the bid, or whether the Navy procurement 
officials were aware of such authority, as being dispositive of the ques- 
tion of whether Mr. Bogumil should have been permitted to sign the 
bid, or whether other action to confirm the company’s intent to be bound 
should have been permitted. Obviously, if Mr. Bogumil had been per- 
mitted to sign the bid when he first asked to do so, no unfair advantage 
would have resulted to his company, or against Murdock, whose late 
bid had not yet been received. If the procuring officials considered 
assurance, other than Mr. Bogumil’s signature, necessary to bind 
Chisholm-Ryder Company in the event its bid was accepted, they 
could, and should, have requested such additional assurance from the 
company either before or after Mr. Bogumil signed the bid. 

Based upon the present record, there is no doubt that the company 
would have acknowledged Mr. Bogumil’s authority to sign the bid and 
bind the company. However, even if the company had denied Mr. 
Bogumil’s authority to sign and had refused to accept an award, we 
fail to see how the Government would have been in any worse position 
than when it declined to let Mr. Bogumil sign, or how Chisholm-Ryder 
Company’s refusal to accept an award would be unfair to Murdock, 
since such refusal would place Murdock in an undisputed position to 
receive the award at its higher bid price. 

In view of the foregoing, it is our opinion that Mr. Bogumil should 
have been permitted to sign the bid immediately after bid opening, 
and that the bid must now be treated in the same manner as it would if 
Mr. Bogumil had been permitted to sign it. Since it appears that such 
action would in fact have bound Chisholm-Ryder Company to accept 
an award, we are advising the Secretary of the Navy that we agree with 
the position of the Naval Supply Systems Command that such an 
award should now be made. 

Accordingly, your protest must be denied. 


[B~167005] 


Compensation—Downgrading—Saved Compensation—Conversion 
of Positions Between Executive and General Schedules 


Upon removal of the Level V position of Assistant Archivist for Presidential 
Libraries from the Dxecutive Schedule and return of the position to its former 
GS-17 classification under the General Schedule, the higher compensation of the 
Level V position may not be saved to the incumbent, both actions being Presiden- 
tial they are outside the scope of 5 U.S.C. 5334(d), authorizing .alary retention for 
employees who together with their positions are brought under the Olassification 


369-587 O - 70 - 53 
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Act from some other Federal pay system. Even if no change of position is con- 
sidered to have occurred incident to the Presidential actions, the situation would 
be within the purview of section 539.208 of the Civil Service Regulations limit- 
ing the application of 5 U.S.C. 5834(d) to the case where “the employee and his 
position are initially brought under the General Schedule.” 


To the Chairman, United States Civil Service Commission, June 
27, 1969: 


Your letter of May 16, 1969, encloses a copy of a letter from the 
Director of Personnel, General Services Administration, showing that 
the position of Assistant Archivist for Presidential Libraries, was 
originally established and classified in grade GS-16 on March 9, 1964; 
as a result of substantial expansions in the Presidential library system 
that position was reclassified to grade GS-17 on June 28, 1968, and the 
present incumbent was appointed thereto August 11, 1968. Further, the 
record shows that by Executive Order No. 11441, December 23, 1968, 
the position was placed in Level V of the Executive Schedule; the 
position remained in the competitive service and the present incumbent 
continued to occupy it as a career employee. We understand that a pro- 
posal is pending to remove the position from the Executive Schedule 
by the issuance of an Executive order and have the position placed in 
its former classification by the Commission under the General Sched- 
ule, i.e., grade GS-17. The current Level V rate is shown to be $36,000 
per annum. 

The question presented is whether the pertinent provisions of 5 
U.S.C. 5334(d) and section 539.203 of the Civil Service Regulations 
would be for application if the present incumbent and his position are 
again placed in grade GS-17, thus saving to him the $36,000 per 
annum salary. 

5 U.S.C. 5834(d) reads as follows: 


The Commission may prescribe regulations governing the retention of the rate 
of basic pay of an employee who together with his position is brought under this 
subchapter and chapter 51 of this title. If an employee so entitled to a retained 
rate under these regulations is later demoted to a position under this subchapter 
and chapter 51 of this title, his rate of basic pay is determined under section 5337 
of this title. However, for the purpose of section 5337 of this title, service in the 
position which was brought under this subchapter and chapter 51 of this title 
is deemed service under this subchapter and chapter 51 of this title. 


Section 539.203 issued pursuant to the foregoing provision reads, 
in pertinent part, as follows: 


Sec. 589.208 Rate of basic pay in conversion actions. When an employee oc- 
cupies a position not subject to the General Schedule and the employee and his 
position are initially brought under the General Schedule pursuant to a re 
organization plan or other legislation, an Dxecutive order, a decision of the Com- 
mission under section 5108 of title 5, United States Code, or an action by an agency 
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under authority of section 511.202 of this che pter, the agency shall determine the 
employee’s rate of basic pay as follows: 


* “ s « * * * 


(d) When the employee is receiving a rate of basic pay above the maximum 
rate of the grade in which his position is placed, he is entitled to retain his former 
rate as long as he remains continuously in the same position or in a position of 
higher grade in the same agency, or until he receives a higher rate of basic pay 
by operation of chapter 51 and subchapter III of chapter 58 of title 5, United 
States Code, and part 531 of this chapter. The employee may retain his former 
rate on subsequent reassignment as defined in section 531.202(m) of this chapter. 
If the employee is subsequently demoted to a position subject to the General 
Schedule, the agency shall determine his rate of basic pay in accordance with sec- 
tion 531.203(c) or subpart E of part 531 of this chapter, as appropriate. 


The purpose of the legislation, i.e., section 604(b), Public Law 87- 
793, approved October 11, 1962, 76 Stat. 848 (now codified as 5 U.S.C. 
5334 (d)), quoted above, was to authorize salary retention for employ- 
ees who, together with their positions, were brought under the General 
Schedule thus overcoming the difficulty previously encountered upon 
conversion of the employees with their positions to Classification Act 
coverage. The legislative history of the foregoing legislation reveals 
numerous statements similar to the one contained in H. Rept. No, 2532, 
87th Cong., 2d sess. 61, reading as follows: 

Section 604(b) adds a new subsection (d’) to section 802 of the Classification 
Act of 1949. There is no present authority for saving the basic compensation of 
an employee who, together with his position, is brought under the Classification 
Act from some other Federal pay system (such as the wage board system), if his 


salary rate is in excess of the maximum rate of the classification grade in which 
his position is placed. * * * 


Under 5 U.S.C. 5317 the President is authorized to place a limited 
number of positions in levels IV and V of the Executive Schedule 
“when he considers that action necessary to reflect changes in organi- 
zation, management responsibilities or workload in an Executive 
agency.” Our opinion is that in the exercise of the Presidential au- 
thority a determination of a change in the responsibilities or duties of 
a position which had been placed in grade GS-17 would necessarily be 
involved. A similar change would necessarily be present upon return 
of the employee from the Executive Schedule to the General Schedule, 
grade GS-17. Therefore, we view those Presidential actions as being 
outside the scope of 5 U.S.C. 5334(d). 

Aside from the statutory restriction the regulation, quoted above, 
limits its application to the case where “the employee and his position 
are initially brought under the General Schedule.” The employee and 
his position in this instance originally were subject to the General 
Schedule and now the proposal is to return the employee and his posi- 
tion from the Executive Schedule to the General Schedule. Therefore, 
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even if it could be concluded that no change of position occurred in- 
cident to the Presidential actions, we do not feel that the situation 
presented is within the purview of the regulation. 

In the circumstances we find no proper basis to authorize retention 
to the employee of his existing salary rate ($36,000) under 5 U.S.C. 
5334(d) and section 539.203 of the Civil Service Regulations upon the 
return of the employee to the position under the General Schedule 
which he occupied prior to his being placed in the position in the 
Executive Schedule. 
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July 1, 1968—June 30, 1969 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Relief 
Lack of due care 
Presumption of negligence 


A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate” for “new rate” stocks of stamps is not 
considered to have exercised high degree of care that is expected from an 
accountable officer in performance of duty and, therefore, unexplained 
shortage raising presumption of negligence that record does not rebut, : 
relief from liability for shortage may not be granted to employee under 
ey Cie Sn GP, EL, MDE. ssa corscenngientiienesi meena mane tahiemasmanandamiiaten 

ADMINISTRATIVE ERRORS 
Correction 
Promotions 
Incumbent of reclassified position 

Civil Service Commission having waived experience and training 
requirement of incumbent of position reclassified from grade GS-9 to 
grade GS-11, administrative determination to require employee to serve 1 
year in reclassified position to obtain required experience prior to ad- 
vancement to GS-11 level rather than placing incumbent in reclassified 
position, another position, or separating her was erroneous, and incum- 
bent having been continued in reclassified position, correction action is 
required to promote her not later than beginning of second pay period 
follo.ving receipt of notice of approval by Civil Service Commission 
of waiver of qualifications of incumbent of reclassified position 

AGENTS 
Of private parties 
Authority 
Contracts 
Signatures 

Low bid signed by unknown agent of corporation submitting bid and 
unaccompanied by evidence of agent’s authority to bind principal— 
necessary requirement absent establishment of agent’s authority prior to 
bid opening—is nonresponsive bid. Although evidence of agent’s au- 
thority is acceptable after bid opening when apparent authority of agent 
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AGENTS—Continued 


Of private parties—Continued 

Authority—Continued 

Contracts—Continued 
Signatures—Continued 

would estop principal from denying agent’s authority, to permit proof 
of unknown agent’s authority after bid opening would give bidder option 
to elect to abide by bid or claim bid was submitted in error by person with- 
out authority to enter into contracts on its behalf—an option that is 
considered chance to second-guess other bidders after bid opening and, 
therefore, must be regarded as fatal to bid__...........-.-_-________ 

A low unsigned bid evidencing in type name of corporation president 
as person authorized to sign bid, which was hand-delivered by president 
who signed sealed envelope to show delivery by him, envelope also reflect- 
ing time and date bid was received and by whom, is for consideration 
pursuant to par. 2-405(iii)(B) of Armed Services Procurement Reg. 
prescribing that unsigned bid may be considered for award if accom- 
panied by documentary evidence showing clear intent to submit binding 
bid, and president’s signature on bid envelope constitutes evidence of 
such intent. Identification of president as person authorized to sign bid, 
personal delivery of bid by him, together with his signature on bid 
envelope preclude possibility of bid repudiation or avoidance of liability 


AGRICULTURE DEPARTMENT 


Employees 

County committee personnel 

Transfers 

An Agricultural Stabilization and Conservation Service county com- 
mittee employee moving to U.S. Dept. of Agriculture Federal service 
position, upon subsequent transfer to other Federal employment may 
transfer his annual and sick leave accruals, including leave earned in 
county committee office. The leave accruals transferred from county 
committee service to Dept.’s Federal service under authority of Pub. L. 
90-367, approved June 29, 1968, may be treated as earned in Federal 
employment for transfer purposes to other Federal employment... 

Transfers 

Leave accruals 

An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricultural 
Stabilization and Conservation Service county committee employment 
or from county committee employment to Dept.’s Federal service may 
transfer his annual and sick leave accruals to new position, Pub. L. 
90-367, approved June 20, 1968, permitting reciprocal transfer of leave 
between county committee and departmental services...............-.-. 


ALIENS 


Loss of United States citizenship 
Effect on retired pay. (See Pay, retired, foreign citizenship or service 
effect) 
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ALLOWANCES 

Military personnel 

Dislocation allowance 

Members without dependents 
Quarters not assigned 

Dislocation allowance authorized by Pub. L. 90-207 (87 U.8.0. 407 (a) ) 
for members without dependents who upon permanent change of station 
are not assigned Govt. quarters is not payable to either of two crews of 
nuclear-powered submarine—permanent station of both crews—as on- 
duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty 
station, whether or not submarine is at home port. Therefore, members 
who incident to transfer aboard submarine report to temporary station 
locations ashore where they do not perform basic duty assignments are 
not entitled to dislocation allowance, nor is allowance payable to mem- 
bers reporting aboard submarine when first relieved with on-ship 
crew for training and rehabilitation............-.---------------_-__ 480 

Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 87 U.S.C. 407(a) for members without dependents who 
upon permanent change of station are not assigned Govt. quarters, he 
would be entitled to allowance if he reports to nuclear-powered submarine 
that is undergoing overhaul or repair at its home port or home yard and 
quarters aboard submarine are uninhabitable, member is not assigned 
quarters ashore, and lodging accommodations pursuant to 10 U.S.C. 
7572(a) are not furnished to member.._..........-....-..-.-._....- 480 

Army officer who upon completion of tour of duty in restricted overseas 
area is not assigned Govt. quarters incident to permanent change of 
station but rejoins his dependents who had remained in family residence 
in U.S. is not entitled to dislocation allowance prescribed by 37 U.S.C. 
407(a) for “member without dependents,” as term means member that 
is not entitled to transportation of his dependents, whereas officer is 
entitled to transportation of his dependents between place at which they 
were located when he received his orders and his new duty station, 
regardless of prohibition against their travel at Govt. expense to and 
from U.S., entitlement that is not negated by fact place where his depend- 
ents were located and place to which they were entitled to transportation 


Medically unfit 

Member of uniformed services who after having performed active duty 
is found to have been medically unfit at time of entry into service is not 
deprived of right to military pay and allowances or of status of being 
entitled to basic pay because of administrative failure to discover his 
physical condition, absent affirmative statutory prohibition against 
induction of persons on basis of physical or mental disqualification, and 
in view of fact 50 U.S.0. App. 454(a) provides no person shall be inducted 
into armed services until his acceptability has been satisfactorily deter- 
mined, and sec. 456(h) prescribes that physical or mental condition con- 
stitutes basis for deferment from induction rather than absolute 
disqualification 
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ALLOWANCES—Continued 
Military personnel—Continued 
Medically unfit—Continued 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are 
released from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
release from military control._............-........-......i.-.--..-- 
Quarters. (See Quarters Allowance) 
Temporary lodging allowances 
Military personnel. (See Station Allowances, military personnel, tem- 
porary lodgings) 
Trailer allowances. (See Trailer Allowances) 
Uniforms. (See Uniforms) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPROPRIATIONS 
Availability 
Advance payments. (See Payments, advance) 
Contracts 
Lease-purchase agreements 
An installment purchase plan for computer replacement project that 
provides for payment over period of years is proposal for sale on credit 
that contemplates contract extending beyond current fiscal year, contract 
that would continue unless affirmative action is taken by Govt. to termi- 
nate it and, therefore, such plan would be in conflict with secs. 3782 and 
8679, R.S., which prohibit contract or purchase unless authorized by law 
and unless adequate funds are available for fulfillment of agreement. 
Notwithstanding economic advantage of purchase over rental, lack of 
sufficient funds to purchase equipment outright cannot be used to frus- 
trate statutory prohibition against contracting for purchases in excess 
of available funds, absent congressional authority_.............----.- 
Objects other than as specified 
Household effects storage period extended 
When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b)) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
rate incident to additional temporary storage would violate sec. 3678, 
R.8., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account from 
Govt. to member upon expiration of 180 days temporary storage period 
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APPROPRIATIONS—Continued 


Availability—Continued 

Physicians appointed by courts 

Examine narcotics addicts 

When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 3411-3426), appoints and 
selects private physicians, compensation of court appointed private 
physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Expenses,” for although 
HEW bears cost of examinations performed by regular or contract physi- 
cians of Surgeon General’s Office, their appropriations are not available 
for payment of court selected private physicians over whom they have no 
Combret wuiiewasiiie ect Sa a ee a eicadce 

Retired military personnel serving at educational institutions 

The phrase “throughout the Nation” as used in 10 U.S.C. 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated 
territory of Guam, absent indication in legislative history that phrase 
was used in restrictive or limited sense and in view of indication that 
expansion of Junior ROTC programs was intended. Therefore, appro- 
priated funds may be used to support Junior ROTC unit if estab- 
lished at George Washington Senior High School, Mangilao, Guam, 
an instrumentality of unincorporated territory of Govt. of Guam estab- 
lished, maintained, and operated pursuant to authority in sec. 29(b) 
Of Outpace htt 06 Otis skid nccnncnnccccceccnnsennnbatsGa 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, etc., 

to other than States) 
Fiscal year 

Availability beyond 

Contracts 
Installment buying 

An installment purchase plan for computer replacement project that 
provides for payment over period of years is proposal for sale on credit 
that contemplates contract extending beyond current fiscal year, con- 
tract that would continue unless affirmative action is taken by Govt. to 
terminate it and, therefore, such plan would be in conflict with secs. 
3732 and 3679, R.S., which prohibit. contract or purchase unless author- 
ized by law and unless adequate funds are available for fulfillment of 
agreement. Notwithstanding economic advantage of purchase over 
rental, lack of sufficient funds to purchase equipment outright cannot be 
used to frustrate statutory prohibition against contracting for purchases 
in excess of available funds, absent congressional authority__.......-. 

Long-term 

Long-term leases for automatic data processing equipment under 
fiscal year appropriations that would commit Govt. to minimum rental 
period of more than 1 year, and whose multi-year character would not 
change until Govt. took effective cancellation action, are prohibited by 
41 U.S.C. 11; 31 id. 665 (a) ; id. 712a, and of three lease plans submitted 
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APPROPRIATIONS—Continued 


Piscal year—Continued 
Availability beyond—Continued 
Contracts—Continued 
Long-term—Continued 
only one that does not obligate Govt. to continue rental period beyond 
fiscal year in which made, and contains renewal option, is not legally 
objectionable. However, revolving funds may be used to finance leases 
for reasonable periods of time in excess of 1 year, subject to conditions 
that sufficient funds are available and are obligated to cover costs under 


Limitations 

Vessel construction 

Foreign shipyards 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete 
construction of naval vessels in foreign shipyards, is not prohibited. 
The hull components constituting less than 10 percent of total value of 
submarine, and work to be performed in foreign shipyard but 39 per- 
cent of value of hull, welding and assembly services proposed are not 
considered vessel construction contemplated by appropriation act pro- 
hibitions and, therefore, Navy may consent to subcontracting of services 


Availability of funds requirement 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being 
obtainable, rejection of all bids by contracting officer who had been 
delegated 10 U.S.C. 2305(c) authority to cancel invitation when in 
public interest was proper, and issuance of 5-year lease purchase 
agreement under existing negotiated open end lease contracts was justi- 
fied on basis of compliance with criteria prescribed in par. 1-817 of 
Armed Services Procurement Reg. and price and technical considera- 
tions. Although 5-year lease period violated secs. 8732 and 3679, R.8., 
because available funds would not cover total rental obligation, this 
basie of award having been assumed not to be legally objectionable, 


Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.8.O. 11; 81 1d, 665 (a); 4. 
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APPROPRIATIONS—Continued 
Obligation—Continued 
Contracts—Continued 
Future needs—Continued 
712a, and absent congressional approval, contract term must be restricted 
to 1-year period. Although A-60589, July 12, 1935, permitting requirement 
contracts under fiscal-year appropriations to cover 1-year periods ex- 
tending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
no objection to its continuance__.........----.--- eee 
AUTOMATIC DATA PROCESSING SYSTEMS 
(See Equipment, Automatic Data Processing Systems) 
BIDDERS 
Qualifications 
Experience 
Certification requirements 
Failure to submit with low bid for construction of Govt. building re- 
quired certificate of competency relating to experience of proposed in- 
staller of air-conditioning equipment is not fatal to consideration of bid 
under invitation that did not make furnishing of certificate material re- 
quirement or provide that failure to submit certificate with bid would 
require rejection of bid as nonresponsive. Certificate intended to facili- 
tate Govt.’s determination of bidder responsibility and not intended for 
listing of subcontractors, submission of certificate of competency for 
subcontractor who will install air-conditioning equipment after bid 
opening but prior to award does not require rejection of low bid as non- 
FOODS | Bedale detain bead ctetintdidnb tical Scie 
Responsibility v. responsiveness 
EXxperience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 18 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to respon- 
siveness of bid and not responsibility of bidder in view of critical nature 
of procurement and express language of experience requirements coupled 
with cautionary notice that experience data must be submitted with bid. 
Therefore, rejection of low bid for failure to submit required operating 
experience of units offered before bid opening time was proper, for to 
accept such information after bids were opened would be prejudicial to 
Othe> bidenes..sisdils cadonkl ee i 
Subcontractors 
Submission with bid for construction of Govt. building of certificate of 
competency certifying to required experience of subcontractor who will 
install air-conditioning equipment does not place prime contractor at 
competitive disadvantage because bids from subcontractors accompanied 
by certificate were priced higher than those that were not. Certificate 
relating to responsibility of subcontractor, bidder who puts together bid 
without knowing whether prospective subcontractor whose bid has been 
used in computation of bid has or has not required qualifications runs 
risk of discovering later he may have to utilize another subcontractor 
that can qualify but whose price is higher.............~.....- silicide 
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BIDDERS—Continued 


Qualifications—Continued 

Integrity, eto. 

Generally 

Definition of term “integrity” in connection with Govt. contracts does 
not differ from generally accepted connotation of uprightness of char- 
acter, moral soundness, honesty, probity, and freedom from corrupting 
influence or practice. As used in prescribing qualifications for public 
officers, trustees, etc., term “integrity’’ means soundness of moral prin- 
ciple and character in making and performance of contracts and fidelity 
and honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating 
bidder’s lack of responsibility..........................-..--.2.ts=<= 

Officials lack of integrity imputed to bidder 

Although as general proposition lack of integrity on part of individuals 
of business concern who as officers, directors, or stockholders control 
activities, policies, and management of concern must not always be 
imputed to concern, where president of low bidder corporation had been 
found guilty of wilful failure to pay income taxes and key employee 
was convicted of fraud against Govt. and sentenced, and also placed on 
debarred bidders’ list, imputing lack of integrity to corporation was 
proper determination by procuring agency, absent showing determina- 
tion was not based on substantial evidence, 10 U.S.O. 2306(c) requiring 
award to “responsible bidder,” term embracing personal attributes of 
character or integrity as well as pecuniary ability and physical capability 


Small business concerns. (See Contracts, awards, small business concerns) 


Acceptance time limitation 

Bids offering different acceptance time 

A low bid conditioned upon receipt of notice of award within 24 
hours after closing hour for receipt of bids under invitation providing 
for 4day bid acceptance period having automatically expired before 
award could be made, rejection of bid was not contrary to principles of 
competitive bidding system. To permit bidder to delete acceptance time 
condition would provide option to accept or reject award subsequent to 
bid opening, an advantage unavailable to other bidders. Dxtension of 
bid acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time___.... 

Extension 

Conditioned 

Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 89 U.8.0. 2103 
(a) and 2112(2) requiring consummation of post office lease agreements 
in accordance with 41 U.8.0. 5—award to lowest, responsible bidder 
whose bid conforms to advertised specifications. The site payment, 
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BIDS—Continued 

Acceptance time limitation—Continued 

Extension—Continued 

Conditioned—Continued 

material requirement that contracting officer could not waive, either 
under original bid or bid extension, award to low bidder should be 
canceled and bid deposit refunded_.................-.----.--.---.-- 1% 
Aggregate v. separable items, prices, etc. 

Evaluation. (See Bids, evaluation, aggregate v. separable items, prices, 

ete.) 

Low on one item is no basis for aggregate award 

The fact that different language specified methods of award for two 
window cleaning service items of invitation—Item 1 reserving right to 
Govt. to make award on any or all of subitems and Item 2 providing for 
award of subitems in aggregate—does not entitle low bidder on one of 
Item 1 subitems to award of subitem where purpose of reservation 
in Item 1 was to determine individual prices on requested service in 
event of insufficient funds, and intent to award single contract on Item 
1 is evidenced by use of singular—“award” in reservation and “the 
contractor” and “the successful bidder” in general specifications appli- 
cable to Item 1, as well as impracticability of having more than one con- 
tractor perform: subitems at same time. _...........--.-1_-_----.--- 381 
Alternative . 

Unsolicited 

The failure before bids were invited on second step of two-step 
formally advertised procurement to furnish separate notice to bidder 
of technical unacceptability of low alternate proposal submitted not as 
separate package but incident to clarification of unacceptable original 
proposal does not constitute acceptance of low alternate proposal. Provi- 
sion in sec. 1-2.503-1(b) (5) of Federal Procurement Regs., as well as 
in administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was ar- 
bitrary, capricious, or made in bad faith..._.......-......-......... 349 
Auction technique bidding. (See Contracts, negotiation, auction technique 

prohibition ) 
Awards, (See Contracts, awards) 
Bid forms 

Unsigned. (See Bids, unsigned) 
Block bidding 

Block bidding on clothing and textile products, method of bidding 
that quotes several basic unit prices for various quantity increments 
of same material, having effect of making bid evaluation complicated and 
unnecessarily delaying award of contract, situation that is not within 
free and open competition contemplated by 10 U.S.0. 2305, use of invita- 
tion limiting each bidder to one offer in order to test feasibility of 
prohibiting complex offers brought about by techniques of block bids, 
alternate bids, tie-in bids, and other such combination of bids which 
delay awards, is not considered improper, nor does invitation preclude 
award of contract to firms submitting bid as. group._......--.----- 872 


Brand name or equal. (See Contracts, specifications, restrictive, particu- 
lar make) 
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BIDs—Continued 


Buy American Act 

Evaluation 

Components of unknown origin 

Under invitation for aluminum sulphate that contained standard 
Buy American Act clause and Buy American Certificate to effect end 
products offered were domestic and that components of unknown origin 
had been considered as mined, produced, or manufactured outside U.8., 
bid that substituted word “inside” for “outside,” thus certifying compo- 
nents of unknown origin had been considered domestic, properly was 
evaluated as foreign end product and rejected because it was not low 
bid. To permit bidder to explain after bid opening meaning of certificate 
alteration would jeopardize integrity of competitive system, or to accept 
altered certificate as guarantee components were produced in U.S. 
would give bidder competitive advantage of supplying components of 


Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis 
low bid had erroneously been evaluated as domestic bid and was no 
longer low when properly evaluated was in accord with 10 U.S.C. 2306 
(c), which requires award to be made to responsible bidder whose bid 
conforms to invitation and will be most advantageous to Govt., price 
and other factors considered. However, as item is needed and it is ready 
for shipment due to delay in protesting award occasioned by failure to 
notify unsuccessful bidders of award, cancellation may be rescinded if 
contractor will meet low bid price, if not, award should be made to bidder 
found low upon reevaluation of bids. Prompt notices of award will 


General Agreement on Trades and Tariffs 

Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate end products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors made 
known to all bidders in advance and invitation did not warn bidders 
to prepare their bids in light of GATT and its possible impact on Buy 
American Act evaluation; also applicability of GATT is not matter of 
procurement responsibility but rather is for consideration by U.S. 


Foreign product determination 
Gomparison of foreign and domestic component costs 

In determining whether cylinder liners to be manufactured in U.S. 
from basic liner forging purchased in Japan constitute foreign or do- 
mestic source end product under H. O. No. 10582, cost of U.S. operations 
may not include cost of testing, production qualification evaluation, and 
packaging as these processes are not considered “manufacturing” or com- 
ponents of end item within contemplation of Buy American Act. Do- 
mestic operations on forging—home boring, chrome plating, and 
machining—neither exceeding cost of foreign forging as required by par. 
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BIDS—Continued 


Buy American Act—Continued 
Foreign product determination—Continued 
Comparison of foreign and domestic component costs—Continued 
6-101(a) of Armed Services Procurement Reg., nor creating different 
article or effecting fundamental change in forging, cylinder liner end 
product is considered foreign source end product_...-....-..--.------ 
Component v. end product 
Classification of each item to be furnished Govt. construction contrac- 
tor as separate end product for evaluation under Buy American Act and 
award of single contract is within contemplation of par. 6-001 of Armed 
Services Procurement Reg., and bid that would be low domestic bid if line 
items were considered components instead of end products is not respon- 
sive bid. There is no simple answer to question of what constitutes end 
product—award of single contract is not determinative, but purpose of 
procurement playing part, classifying items to be delivered to job and 
assembled by another contractor as end items is proper exercise of pro- 
Cuncinent | JWIgMin ce iecisiiceictneineciseut eS 
Foreign product proposed 
After bid opening 
Under invitation permitting bidders to o1fer either domestic or foreign- 
end products, low bidder—an BDnglish concern—notwithstanding its 
failure to list in Buy American certificate that it would furnish foreign- 
end products has submitted bid which on its face complies in all material 
respects with invitation and, therefore, such bid must be regarded as 
responsive. Effect of acceptance of such bid is matter of evaluation 
rather than responsiveness. Accordingly, acceptance of low bid which 
was corrected to show that equipment was to be manufactured in Great 
Britain, fact known to the contracting personnel, and which remained 
low after evaluation under Buy American standards was not prejudicial 
to other bidders and resulted in contract as intended by parties........ 
Price differential 
Discretionary determinations 
In evaluating bids for wrenches subject to Buy American Act (41 
U.S.C. 10a-d), fact that Defense Department agencies may be predomi- 
nant users of item does not require General Services Administration 
(GSA), responsible for procurement and application of act, to use 50 
percent price differential prescribed by par. 6-104.4 of Armed Services 
Procurement Reg. under discretionary authority provided in sec. 5 of 
E. O. No, 10582, in lieu of 6 percent differential, minimum fixed by act 
for addition to cost of foreign products to determine whether domestic 
price is unreasonable, which adopted by GSA in sec. 1-6.104-4 of Fed- 
eral Procurement Regs. governs procurement and, therefore, domestic 
price that exceeds foreign bid by more than 6 percent is unreasonable 
and must. he  redectedis.cnihisathieinssdaiicncddsndeaccdinde tes 
Reasonableness 
Application of different percentages specified by Armed Services Pro- 
curement Reg. (50 percent in par. 6-104.4) and Federal Procurement 
Regs. (6 percent in sec. 1-6.104-4) creating unrealistic results in deter- 
mining whether price of domestic item is unreasonable, establishment 
of uniform policy for guidance of Federal agencies and contractors re- 
garding.use of price differentials under Buy American Act has been 
I  ceceaiisdeiinscistiicia tecnica candice ices eileen 
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BIDs—Continued 


Buy American Act—Continued 

Price differential—Continued 

Reasonableness—Continued 

Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority for 
low-rent housing project that certain foreign construction material could 
be procured at considerable savings—at least 16 percent less than do- 
mestic items—and waiver of Buy American requirements did not conform 
to procedures established by D.O. No. 10582 for determining whether 
domestic bid prices are unreasonable, Dxecutive order contemplating 
that determination of unreasonable domestic cost should be made after 
receipt of bids or offers on foreign materials and comparison of prices. 
However, difference between foreign and domestic prices exceeding Dx- 
ecutive order standards, award made will not be disturbed, but future 
procurements should comply with prescribed procedures._.......... ai 
Competitive system 

Agents of Government 

Conformability with Government bidding methods 

As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally to 
administrative officials of Govt., limitations that are not affected by act 
of Nov. 6, 1966, authorizing negotiation of concession operations at Zoo 
with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
that it would not be feasible or practicable to use formal advertising pro- 
cedures, combined contract may be negotiated under 41 U.S.C. 252(c) 
(10) and sec. 1-3.210 of Federal Procurement Regs__.............-.. 

Ambiguous bids 

Allegation of ambiguity made after award of contract that bidding 
schedule created uncertainty as to whether Govt. desired prices on pack- 
aging or data items in furnishing of geodetic rods is not sustained where 
there is only one reasonable interpretation of meaning of schedule, for 
ambiguity exists only if two or more reasonable interpretations are pos- 
sible. Appropriate time to allege ambiguity and seek clarification of un- 
certainty is prior to time for submission of bids, and protest after-bid 
opening on matters one would reasonably expect to have clarified during 
period when bids are prepared, tends to cause doubt as to purpose and 


Assumption of performance risk 

Solicitation under 10 U.S.C. 2804(a)(10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiences on predetermined basis and also pur- 
suant to changes clause for designated changes violating no law or reg- 
ulation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clauser The fact that Govt. does not impliedly war- 
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BIDS—Continued 


Competitive system—Continued 

Assumption of performance risk—Continued 
rant adequacy of drawings and specifications should not affect competi- 
tion on common basis nor result in excessive contingency costs to Govt__ 

While all offerors under request for proposals issued pursuant to 10 
U.S.C. 2804(a)(10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible 
for determining, identifying, and correcting any discrepancy, error, or 
deficiency in design or technical data in lieu of Govt.’s implied warranty 
of adequacy of drawings and specifications may not have familiarity 
with drawings equal to that of firm previously producing equipment, 
same is true in any procurement involving prior producers, and such 
natural competitive advantage is one which procurement laws do not 

Bid acceptance time 

A low bid conditioned upon receipt of notice of award within 24 hours 
after closing hour for receipt of bids under invitation providing for 
4-day bid acceptance period having automatically expired before award 
could be made, rejection of bid was not contrary to principles of com- 
petitive bidding system. To permit bidder to delete acceptance time con- 
dition would provide option to accept or reject award subsequent to bid 


opening, an advantage unavailable to other bidders. Extension of bid’ 


acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time.._... 

Bid mistake corrections 

Because correction of mistakes in bid is always a vexing problem, cor- 
rection after bid opening should be denied where there is any reason- 
able basis for argument that public confidence in integrity of competi- 
tive bidding system would be adversely affected. Therefore, where low 
bidder for construction of Post Office and Federal Building alleges 
omission from its bid of $21,000 bid by electrical subcontractor, and 
prices for item range from Govt.’s estimate of $31,000 to that of second 
low bid of $27,500, bid may not be corrected, even though position of 
low bidder would remain unchanged and evidence submitted supports 
conclusion error was made, as facts are not sufficiently clear to warrant 
bid correction that would result in making low overall bid less than 
$500 lower than second low bid, but erroneous bid may be withdrawn--_ 

Bidder qualification information 

Submission with bid for construction of Govt. building of certificate 
of competency certifying to required experience of subcontractor who 
will install air-conditioning equipment does not place prime contractor 
at competitive disadvantage because bids from subcontractors accom- 
panied by certificate were priced higher than those that were not. Cer- 
tificate relating to responsibility of subcontractor, bidder who puts 
together bid without knowing whether prospective subcontractor whose 
bid has been used in computation of bid has or has not required qualifi- 
cations runs risk of discovering later he may have to utilize another 
subcontractor that can qualify but whose price is higher.___....-. J 
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BIDS—Continued 


Competitive system—Continued 

Broadening competition 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 
0000 | ssbb sek shee i i Ec 

“Buying-in” prices 

‘Onder revised request for quotations (RFQ) that exercised quantity 
option contained in original RFQ issued pursuant to public exigency 
negotiation authority in 10 U.S.C. 2804(a) (2), and which permitted sub- 
mission of different designs for aircraft fuel flow system to cost less than 
$100,000, acceptance of price reduction, contemplating specification 
changes, without soliciting competition from only other offeror who had 
responded to initial RFQ did not create “buy-in” and sole-source pro- 
curement situation, nor require submission of cost or pricing data pur- 
suant to “Truth in Negotiations’ Act, “Buying-in” meaning offering 
price in competition_that is under cost with expectation of making up 
losses, and “Truth in Negotiations” Act not applying to procurement 
that ig Jess than $100,000. 2 i220 2s sa nee eens ens.. 

Defective specifications ~ 

Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for bids 
of contracting agency’s Contract Clause Book provisions concerning 
availability of specifications—term considered to include packaging 
sheete—eatisfying requirement in 10 U.S.C. 2305(b) that if descriptive 
language and attachments necessary to full and free competition that 
are omitted from invitation are otherwise accessible to all competent 
and reliable bidders, invitation is not invalid_........................ 

Delayed awards 

Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, liaving effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.C. 2806, use of invitation 
limiting each bidder to one offer in order to test feasibility of prohibiting 
complex. offers brought about by techniques of block bids, alternate bids, 
tie-in bids, and other such combination of bids which delay awards, is 
not considered improper, nor does invitation preclude award of contract 
to firms submitting bid as group..................--.....-.......... 

Determinable factors requirement 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that réquire bid evaluation to be based on objec- 
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BIDS—Continued 
Competitive system—Continued 
Determinable factors requirement—Continued 
tively determinable factors made known to bidders in advance; that do 
not permit rejection of bid for failure to specify feature not required by 
invitation; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award 
made on basis of nonresponsive second lowest bid, cancellation of con- 
tract close to delivery date would serve no useful purpose; however, 
steps should be taken to preclude recurrence of such situation 
Effect of erroneous awards 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject to 
review by U.S. General Accounting Office, and where in evaluation of ~ 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive lit- 
erature is considered, determination that bid was responsive was not 
in compliance with statutory and regulatory provisions governing pro-' 
curement by formal advertising. ...........2.---.------------------- 420 
Although contract awarded to bidder whose bid was not in compliance 
with “full and free” competition envisioned by statute and regulations 
governing procurement by formal advertising, cancellation of award 
made to bidder, month before completion of 7-month delivery schedule 
would serve no useful purpose where only two other bidders under in- 
vitation were nonresponsive. However, entire procurement should be 
carefully reviewed to preclude reoccurrence of situation._._......._.-. 420 
Evaluation factors determinability 
Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate end products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors 
made known to all bidders in advance and invitation did not warn bid- 
ders to prepare their bids in light of GATT and iis possible impact on 
Buy American Act evaluation ; also applicability of GATT is not matter 
of procurement responsibility but rather is for consideration by U.S. 


Federal aid, grants, eto. 
Equal Employment Opportunity programs ; 

The so-called “Philadelphia Pre-Award Plan” to implement compli- 
ance on federally assisted programs with equal employment opportunity 
conditions of BD. O. No. 11246, which does not establish standards or 
criteria for judging compliance but instead provides for preaward con- 
ference to negotiate acceptable revision of low bidder’s initially unac- 
ceptable action program is inconsistent with statutory requirements of 
competitive bidding. Federally assisted programs are required to be 
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BIDs—Continued 


Competitive system—Continued 
Federal aid, grants, etc.—Continued 
Equal Employment Opportunity programs—Continued 
awarded on basis of publicly advertised competitive bidding and, there- 
fore, Plan for submission of affirmative action programs should inform 
prospective bidders of minimum requirements to be met by proposed 
compliance program, and standards and criteria established for judging 
DE RTIIID ever iebierecaciatersqinictintinttihci mittee tehinbiitlpiliiihiithinanisin tiisistitimmidiieia 
Impracticable to obtain competition 
Negotiation of procurement. (See Contracts, negotiation, competition, 
impracticable to obtain) 
Two-step procurement 
Discarding all bids 
Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being ob- 
tainable, rejection of all bids by contracting officer who had been dele- 
gated 10 U.S.C. 2305(c) authority to cancel invitation when in public 
interest was proper, and issuance of 5-year lease purchase agreement 
under existing negotiated open end lease contracts was justified on basis 
of compliance with criteria prescribed in par. 1-317 of Armed Services 
Procurement Reg. and price and technical considerations. Although 
5-year lease period violated secs, 3732 and 3679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 


First stage determinations 

Use of two-step formal advertising method of procurement authorized 
by par. 2-501 of Armed Services Procurement Reg. for purchase of heli- 
copters, where Request for Technical Proposals avoided unnecessary 
restrictive statements of Govt.’s requirements in order to promote 
competition, and recognized that potential bidders would have to 
modify FAA certified helicopters submitted in first-step in order to meet 
specifications was not improper, and acceptance of proposal based upon 
determination that necessary modifications to meet specifications in- 
troduced only minor technical risk and did not cast reasonable doubt on 
achievability of proposal will not be questioned absent fraud, abuse of 
authorized, or arbitrary action in evaluation of proposal__............. 

The strict rule that all bids must respond fully to requirements of in- 
vitation so that contract awarded will be same contract offered to all 
bidders is not for application in evaluation of technical proposals sub- 


mitted on complex items in first-step of two-step procurement since in 
order to accomplish objectives of two-step procurement procedure au- 
thorized by par. 2-501 of Armed Services. Procurement Reg; considerable 


element of flexibility is required and, therefore, regulation provides for 
discussion with any offeror of his proposal, which makes first-step evalu- 
ation procedure more in nature of negotiated procedure than of strict 
Sarma, , QAP OTE ce csincencsiinnaenntninmnseitittdnediinaaithihtainidsisihidiie 
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BIDS—Continued 
Contracts, generally. (See Contracts) 
Delivery provisions 
Evaluation. (See Bids, evaluation, delivery provisions) 
Failure to meet 
Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsive bids—par. 2—201(b) 
(xxxii) B prescribing that bid will be evaluated on basis of delivery from 
plant at which contract will be performed was not incorporated in in- 
vitation by operation of law to make nonresponsive bid responsive, nor 
did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised___....-.__----.--...--.. 583 
Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes con- 
tracting officer’s contrary determination. Upon immediate cancellation 
of entire contract, prompt award should be made to lowest bidder______ 689 
The mere insertion by Govt. of symbol “X” in particular box of invita- 
tion not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condition 
and, therefore, failure of bidder to respond to boxed “X” regarding f.o.b. 
origin shipping point information relating to responsiveness of his bid, 
failure must be treated as though bidder had taken deliberate exception 
to material provision of advertised invitation........................ 689 
Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to 
be shipped on f.o.b. origin basis that did not specify point of origin, in- 
formation that also was not furnished in confirming letter, properly was 
rejected as nonresponsive where f.0.b. shipping point could not be ascer- 
tained by reading of bid as whole. Although small business bidder has 
only one refinery and it was identified in both telegram and confirming 
letter, fuel being obtainable from wide number of sources, and bidder 
having listed in its basic bid three different origin points for four 
separate inérements of JP-4 grade fuel, Govt. could neither determine 
transportation costs for evaluation purposes, nor if it accepted bid, 
legally bind bidder to deliver at its refinery........................... T90 
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BIDS—Continued 


Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Appropriation availability 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.8.0. 2305(c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under exist- 
ing negotiated open end lease contracts was justified on basis of com- 
pliance with criteria prescribed in par. 1-317 of Armed Services 
Procurement Reg. and price and technical considerations. Although 
5-year lease period violated secs. 3782 and 8679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 


Readvertisement justification 
lacking 

Cancellation of invitation for bids on light and heavy diesel electric 
locomotives under development loan to Pakistan and resolicitation of 
procurement is not justified where same locomotives would be offered and 
only price competition between two bidders would result and, therefore, 
award should be made under invitation. One bidder determined to be 
ineligible for award of light locomotives, award on heavy locomotives 
should be made on basis price clause in one of bids to cover eventuality 
of delivery delay does not affect bid responsiveness, certain technical 
deviations may be waived and post-opening specification changes con- 
sidered, but not post-award offer to extend warranty terms, and as heavy 
locomotives tendered are acceptable as to experience and construction, 
there remains for administrative determination question of compliance 
with other: specificationsisita. ono nes ntisin cl eb edaee dwtw nen el 

Specifications defective 

Descriptive literature requirement 

Requirement for inclusion of drawings and descriptive data in bids on 
dehumidifiers without defining its purpose and effect and without stating 
noncompliance would preclude bid consideration, and which had as its 
purpose determining whether product offered will conceivably meet 
specifications and to generally establish what bidder proposed to furnish, 
is requirement directed toward determining responsibility of bidder 
rather than responsiveness of bid and there is no valid basis for rejecting 
low bid solely for failure to submit drawings and data. However, if 
acceptable product cannot be procured without descriptive literature 
indicating exactly what bidder proposes to furnish, invitation should be 
canceled and reissued in compliamce with sec. 1-2.202-5 of Federal Pro- 
I Be eretieninmeteiereeaetnntiniscanmiiguinatiaentiguien= 
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BIDS—Continued 


Estimates of Government 

Failure to furnish on all items 

Although it would have been preferable if estimated quantities had 
been furnished for all 323 janitorial services listed in invitation which 
provided blank spaces for unit prices and totals, and also for contract 
award on basis of cost of entire job, award to bidder who marked 6 of 
12 items for which no estimates were stated “N.C.” and furnished in- 
dividual prices which were not extended for other 6, was proper and is 
considered award on “entire job.” In addition even if total bid price had 
been increased to include 6 unextended items, relative standing of suc- 
cessful bidder would have remained unchanged. However, for guidance 
of bidders, and to provide more realistic bidding basis, future invitations 
should provide quantity estimates for all items solicited.__._..........- 
Evaluation 

Aggregate v. separable items, prices, etc. 

Item price omission 

Award to low bidder on geodetic rods who had for data items to be 
furnished inserted in unit price and amount columns opposite word 
“Lot” a “_——,” only other bidder showing “no charge” for items, was 
proper as low bid is not considered nonresponsive per se, absent specific 
requirement that “no charge” be stated. Use of “——” indicates low 


bidder had not overlooked data items and in deciding not to insert prices . 


for items intended to be obligated under invitation provision to effect 
that contractor agrees he is obligated to deliver all data listed on bidding 
schedule, and price he is to be paid therefor is included in total price 
specified ‘in: contenebutisics sc ieta ra he el a 
Subitems 

Under invitation permitting bid to be submitted for any quantity less 
than specified, offer on portion of one of items solicited, providing for 
delivery on only several of dates specified, is considered responsive to 
invitation on basis partial quantity specified for delivery on each of 
several stated dates is separate subitem for award to lowest bidder. 
Therefore, low bid on six out of ten items which contained only partial 
bid on one item for delivery on eight out of ten specified dates, and “no 
bid” on first two required delivery dates—whether deliveries were 
offered at beginning, middle, or end of delivery schedule is immaterial— 
is bid that is not in variance with Govt.’s requirements and low bid is 
eligMiie fie aWeM et dda Solids ci eden ae 

The fact that different language specified methods of award for two 
window cleaning service items of invitation—Item 1 reserving right to 
Govt. to make award on any or all of subitems and Item 2 providing 
for award of subitems in aggregate—does not entitle low bidder on one 
of Item 1 subitems to award of subitem where purpose of reservation 
in Item 1 was to determine individual prices on requested service in 
event of insufficient funds, and intent to award single contract on Item 1 
is evidenced by use of singular—‘award” in reservation and “the con- 
tractor” and “the successful bidder” in general specifications applicable 
to Item 1, as well as impracticability of having more than one contractor 
perform subitems at same time__._........._.......~-..-.~...-.-..-- 


827 


757 


267 





828 INDEX DIGEST 


BIDS—Continued 
Evaluation—Continued 
Alternate bases bidding 
Fiscal v. multi-year procurement 
Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable for 
award of first-year increment. However, revision of par. 1-322 of Armed 
Services Procurement Reg. is recommended for situations where planned 
procurement for program years subsequent to first year is canceled after 
bid opening but prior to award 
Complex combination bids 
Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, having effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.C. 2305, use of invitation 
limiting each bidder to one offer in order to test feasibility of pro- 
hibiting complex offers brought about by techniques of block bids, alter- 
nate bids, tie-in bids, and other such combination of bids which delay 
awards, is not considered improper, nor does invitation preclude award 
of contract to firms submitting bid as group_ 
Cost limitations 
Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of accuracy 
of cost apportionment statements prescribed by par. 18-110(b) of Armed 
Services Procurement Reg. would in no case be grounds for finding bid 
nonresponsive cannot be answered without qualification. However, such 
cases are not anticipated in view of fact that problems involving par. 
18-110 have concerned understatements of estimated costs by bidders 
attempting to stay within statutory limitations, and because par. 
2-201(c) (i) of regulation provides for rejection of bids materially un- 
balanced for purpose of bringing affected items within cost limitations or 
bids which exceed cost limitations, unless limitations had been waived 
Where Govt. estimate on construction contracts shows that costs will 
not exceed statutory cost limitations prescribed in par. 18-110 of Armed 
Services Procurement Reg., and the bidder’s certified cost apportionment 
is also within limitation, fact that bid was unbalanced would not ordi- 
narily justify rejection of bid as nonresponsive._..................... 
In connection with construction projects, fact that accuracy of bidder’s 
apportionment between statutorily limited costs and those not so limited 
can affect responsiveness of bid, par. 2-201(c)(i) of Armed Services 
Procurement Reg. properly provides that ‘materially unbalanced” or 
grossly inaccurate cost apportionment can be cause for rejection of bid_- 
Although evaluation of materially unbalanced bids on construction 
projects is matter of bid responsiveness, materiality would to great extent 
be determined by whether actual price offered by bidder exceeded stat- 
utory limitation imposed by par. 18-110 of Armed Services Procurement 


ee a a a a ee 


103 


872 





RG PLES TRG TEL LLL EDL ALE DELLE LI ELLIE ERE TID 


De RC AE. PEED CPR TI ETE PODS 





FOR ERE EE A AREER TTI AN 


ee 


INDEX DIGEST 


BIDS—Continued 


Evaluation—Continued 

Cost limitations—Continued 
Reg., as there is no authorization for construction which exceeds statu- 
tory limits. In absence of appropriate waiver pursuant to par. 
2-201(c) (i) of regulation, bid that on basis of full evaluation has been 
determined to have exceeded statutory limitation is for rejection without 
regard to responsiveness, whether or not problem of materially unbal- 
anced bid is involved 

Delivery provisions 

¥.0.B. origin 
Erroneous evaluation 

Failure to designate in bid f.0.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsive bids—par. 2—201(b) 
(xxxii) B prescribing that bid will be evaluated on basis of delivery from 
plant at which contract will be performed was not incorporated in invi- 
tation by operation of law to make nonresponsive bid responsive, nor did 
contracting officer’s knowledge of f.0.b. point of origin have this effect. 
However, in best interest of Govt., contract will not be canceled, but 
quantity option should not be exercised___.......--.-----.--------..+ 

Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder__..___- 

Omitted from bid 

Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to 
be shipped on f.o.b. origin basis that did not specify point of origin, 
information that also was not furnished in confirming letter, properly 
was rejected as nonresponsive where f.o.b. shipping point could not be 
ascertained by reading of bid as whole. Although small business bidder 
has only one refinery and it was identified in both telegram and confirm- 
ing letter, fuel being obtainable from wide number of sources, and bidder 
having listed in its basic bid three different origin points for four sepa- 
rate increments of JP-4 grade fuel, Govt. could neither determine 
transportation costs for evaluation purposes, nor if it accepted bid, 
legally bind bidder to deliver at its refinery._..._..__._._.__..--------- 

Guaranteed shipping weight 

The failure of low bidder to furnish guaranteed maximum weight 
and maximum dimensions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Guaranteed shipping weight—Continued 
not render bid nonresponsive where maximum shipping cost was ascer- 
tainable from other information contained in invitation—size and weight 
of transceiver—there is no question as to bidder’s undertaking to meet 
all requirements of specifications, including delivery, and that on basis 
of possible transportation costs, low bidder had offered most advan- 


Hstablishment of weight factors to evaluate bids under invitation con- 


templating requirements contract subject ‘to maximum order limitation 
for delivery to single destination on basis of previous procurement expe- 
rience on 71 out of 249 items of shelving classified under Federal Supply 
Catalog system to be purchased, and assignment of token weight to re- 
mainder of 249 items is realistic method of evaluation which does not 
result in unbalanced bidding. Therefore, even though it would have been 
preferable to evaluate bids by using f.o.b. origin prices, there is no objec- 
tion to award under solicitation, bids having been exposed and evaluated 
on common basis, and fact that in future procurements, most meaningful 
method of obtaining competitive prices will be used_..._.__-________-__ 
Time schedule 

Under invitation permitting bid to be submitted for any quantity less 
than specified, offer on portion of one of items solicited, providing. for 
delivery on only several of dates specified, is considered responsive to 
invitation on basis partial quantity specified for delivery on each of 
several stated dates is separate subitem for award to lowest bidder. 
Therefore, low bid on six out of ten items which contained only partial 
bid on one item for delivery on eight out of ten specified dates, and “no 
bid” on first two required delivery dates—whether deliveries were offered 
ac beginning, middle, or end of delivery schedule is immaterial—is bid 
that is not in variance with Govt.’s requirements and low bid is eligible 


Determinable factors requirement 

An administrative determination based on unadvertised standards that 
elevating platforms offered by low bidder were technically inadequate 
to serve needs of Govt. contravenes established principles governing for- 
mal advertising that require bid evaluation to be based on objectively 
determinable factors made known to bidders in advance; that do not 
permit rejection of bid for failure to specify feature not required by 
invitation ; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award made 
on basis of nonresponsive second lowest bid, cancellation of contract 
close to delivery date would serve no useful purpose; however, steps 
should be taken to preclude recurrence of such situation........__.__. 
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BIDS—Continued 


Evaluation—Continued 

Discount provisions 

Absence of provision in invitation 

Notwithstanding invitation requesting bids for requirements contract 
for repair, maintenance, and reconditioning of electric typewriters did 
not solicit quantity discount, consideration of quantity discount which 
made bid containing offer low was proper. Failure to make specific pro- 
vision for every possible method of price quotation should not deprive 
Govt. of right to take advantage of benefit which does not contravene 
any stated requirement or prohibition, and results in award that is ad- 
vantageous to Govt., price and other factors considered_..........._.. 

Deviation from terms of invitation 

A bid specifying “All sales are payable Net 30 following date of in- 
voice” in response to invitation providing for insertion of any desired 
discount in one or more of blanks preceding words “‘%10 calendar days,” 
“%20 calendar days,” “%30 calendar days,” and “%_~... calendar days” 
is responsive bid, term meaning that Govt. will not be allowed any dis- 
count and that payment is expected within 30 days following date of 
invoice—expectation which is not contrary to terms of payment included 
in standard terms of contract. Also insertion of word “Net” in “%30 
calendar days” space of invitation neither varied language of bid nor 


imposed greater obligation on Govt. than terms of “Payments” provision . 


Individual items 

Although it would have been preferable if estimated quantities had 
been furnished for all 823 janitorial services listed in invitation which 
provided blank spaces for unit prices and totals, and also for contract 
award on basis of cost of entire job, award to bidder who marked 6 of 
12 items for which no estimates were stated “N.C.” and furnished in- 
dividual prices which were not extended for other 6, was proper and is 
considered award on “entire job.” In addition even if total bid price 
had been increased to include 6 unextended items, relative standing of 
successful bidder would have remained unchanged. However, for guid- 
ance of bidders, and to provide more realistic bidding basis, future in- 
vitations should provide quantity estimates for all items solicited__.. 

Factors other than price 

Best interest of Government 

Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis low 
bid had erroneously been evaluated as domestic bid and was no longer low 
when properly evaluated was in accord with 10 U.S.C. 2305(c), which 
requires award to be made to responsible bidder whose bid conforms. to 
invitation and will be most advantageous to Govt., price and other factors 
considered. However, as item is needed and it is ready for shipment due 
to delay in protesting award occasioned by failure to notify unsuccessful 
bidders of award, cancellation may be rescinded if contractor will meet 
low bid price, if not, award should be made to bidder found low upon 
reevaluation of bida, Prompt notices of award will avoid future similar 
COSTED isin indie chiietittbilinntinnantoninainisiitiagiitiinbligitameduniipeaiiis 
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BIDS—Continued 
Evaluation—Continued 
Factors other than price—Continued 
Superior product 
If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their needs 
and not maximum quality obtainable as public advertising statutes do 
not authorize agency to pay higher price for article which may be su- 
perior to one that adequately meets its needs 
General Accounting Office authority 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive bid- 
der under schedule selected, regardless of cost, is factual determination 
to be made by contracting agency, manner of evaluation is subject to 
review by U.S General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive litera- 
ture is considered, determination that bid was responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
ment by. formal-edvertising. sanncscsisaewciacnscascasiccleccunedsoeccu= 
Incorporation by reference 
Affirmative action by bidder requirement 
The mere insertion by Govt. of symbol “X” in particular box of invita- 
tion not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condition 
and, therefore, failure of bidder to respond to boxed “X” regarding f.o.b. 
origin shipping point information relating to responsiveness of his bid, 
failure must be treated as though bidder had taken deliberate exception 
to material provision of advertised invitation 
Incorporation of terms by reference 
Ohristian doctrine 
Where low bid is properly held nonresponsive because bidder failed to 
return several pages of solicitation for bids which contained material and 
substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F. 2d 418—doctrine to 
effect that contract clauses required by statutory regulations are in- 
corporated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award, and, therefore, ‘Christian 
doctrine” relating to construction of executed contract may not be in- 
voked to insert conditions in bid after bid opening and before award, and 
matter is for resolution under rule that in case of missing papers inten- 
tion of bidder is to be determined from bid as submitted_...........___ 
Failure to designate in bid f.0.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-406 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 


ee ee ee 


171 





SE ED IONS SLE. 


6 


PN a CONES RIERA Se 


ae RT ON RAR IN OE EET 


a 
i 
. 





= reer 


ACERS IE I OS 1 LNT CEN IES TEL NOES 


TOO Ns NL ORE THEA 


ae RY RII OT 


EE EOE REE Y 


INDEX DIGEST 


BIDS—Continued 


Evaluation—Continued 

Incorporation of terms by reference—Continued 

Christian doctrine—Continued 

Doctrine”—applicable only to initially responsive bids—par. 2-201 (b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised_..............-....---... 

Multi-year v. single year procurement 

Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable for 
award of first-year increment. However, revision of par. 1-822 of 
Armed Services Procurement Reg. is recommended for situations where 
planned procurement for program years subsequent to first year is can- 
celed after bid opening but prior to award__........---..-....-_...-.. 

Negotiation. (See Contracts, negotiation, evaluation factors) 

Propriety 

Criteria of evaluation 

Under invitation for maximum of 3,000 floodlight sets, obligating Govt. 
to purchase minimum quantity of 963 units and providing for bids to be 
evaluated on basis of prices offered for minimum quantity plus 50 percent 
of quantity of difference between minimum and maximum quantities— 
a total of 1981.5 units Govt. may require prospective contractor to 
furnish—and prescribing tentative delivery destination, bid prices offered 
bearing reasonable relationship to actual anticipated needs of Govt., 
evaluation formula established accurate means of evaluating bids and 
not unbalanced bidding situation._...............s-.-...-—---..---. 

Qualified bids. (See Bids, qualified) 

Tax inclusion or exclusion 

Attachment to low bid stating prices quoted included provisions for 
payment of the then current State of Washington business and occupation 
tax but that “no provision has been made for the payment of any other 
Washington tax” is considered part of bid, and bid submitted on tax- 
excluded basis regarding future increases in business tax or newly 
imposed ‘State taxes is nonresponsive to invitation which contained tax 
clause requiring contract price to include all applicable taxes and pre- 
vided for adjustment in contract price only in event of changes in Federal 
excise tax or duty and not for changes in State or local taxea...___.... 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required) 
Late 

Agency responsibility 

Bid received day following scheduled bid opening addressed with both 
street address and sip code shown in invitation for bids and different 
zip code and post office box number contained in bid form may be opened 
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BIDS—Continued 

Late—Continued 

Agency responsibility—Continued 
and considered for award, day lost in delivery being attributable to mis- 
leading and conflicting use of dual addresses reflected in bid documents 
prepared by Govt. Government obligated to ensure transmission of bids 
within reasonable time, late bid regulations are not for application, nor 
does failure of bidder to use registered or certified mail due to closing of 
post offices in official mourning for former President Eisenhower have any 
significance where delivery delay is fault of Govt_ 

Mishandling determination 

Under invitation that showed different street addresses for invitation 
issuing office and bid receiving office located in same city without distin- 
guishing between them, bid erroneously forwarded by registered mail, 
which timely redirected was forwarded to office issuing invitation instead 
of bid opening office and not drawn to attention of appropriate procure- 
ment official before bid opening time may be opened and evaluated for 
award on basis two offices constitute “Government installation” within 
meaning of late bid provision exception in sec. 1-2.308.2(c) of Federal 
Procurement Regs. for purpose of determining that bid had been mis- 
handled by Govt. However, this ruling should not be given general appli- 
cation in view of unique and special circumstances involved 

Samples 

Bid samples forwarded by commercial truck which were not timely 
delivered due to conditions of local unrest may not be considered under 
invitation which in soliciting bids for requirements contract provided 
for consideration of late samples only when sent by certified or registered 
mail and precluded reapplication of previously submitted samples. Bid- 
ders on notice that samples were integral part of bid for evaluation 
purposes, submission of samples is not considered mere technicality that 
may be waived. Therefore, bidder in using commercial trucking as- 
sumed risk of late delivery, and samples not having been forwarded 
as required for consideration under provisions governing late bids, 
rejection of low bid is proper under sec. 1-2.308-5 of Federal Procure- 


Bule 

Because correction of mistakes in bid is always vexing problem, cor- 
rection after bid opening should be denied where there is any reason- 
able basis for argument that public confidence in integrity of competitive 
bidding system would be adversely affected. Therefore, where low bidder 
for construction of Post Office and Federal Building alleges omission 
from its bid of $21,000 bid by electrical subcontractor, and prices for 
item range from Govt.’s estimate of $81,000 to that of second low bid of 
$27,500, bid may not be corrected, even though position of low bidder 
would remain unchanged and evidence submitted supports conclusion 
error was made, as facts are not sufficiently clear to warrant bid cor 
rection that would result in making low overall bid less than $500 lower 
than second low bid, but erroneous bid may be withdrawn _........_... 
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BIDS—Continued 


Multi-year 

Changed conditions 

Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable 
for award of first-year increment. However, revision of par. 1-322 of 
Armed Services Procurement Reg. is recommended for situations where 
planned procurement for program years subsequent to first year is can- 
celed after bid opening but prior to award__.....----.--.--.--.---.- 
Negotiated contracts. (See Contracts, negotiation) 

Nonresponsive to invitation 

Information after bid opening unauthorized 

Experience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 13 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to respon- 
siveness of bid and not responsibility of bidder in view of critical nature 
of procurement and express language of experience requirements coupled 
with cautionary notice that experience data must be submitted with bid. 
Therefore, rejection of low bid for failure to submit required operating 
experience of units offered before bid opening time was proper, for to 
accept such information after bids were opened would be prejudicial 
Co, CRRnen RID Rei ceiss cig cen cccenbtertim este intiebiencncaitaiaiiidacareiitnniceimainliahitshinteitale itil 
Opening 

Public 

Delayed openings 

Although under requirement in 10 U.S.C. 2305(c) that “Bids shall be 
opened publicly at time and place stated in advertisement,” delayed 
opening may be excusable in unusual circumstances, and reasonably 
short delays resulting from normal administrative routine would not 
ordinarily be objectionable, setting number of bid openings for same 
hour when it is obvious they cannot with available personnel and facil- 
ities be opened within reasonable time is not in conformity with statute 
and is practice that discourages free attendance of witnesses which 
public opening is intended to foster. When it is necessary to schedule nu- 
merous bids for opening on same day, to avoid delay, openings should 
be scheduled at intervals and held in rooms designated for purpose..._. 

“When practicable” 

The term “when practicable” in par. 2-402.1(a) of Armed Services Pro- 
curement Reg. qualifying requirement for reading aloud of bids should 
be judged on basis of nature of bids—multiplicity of items, complexity 
or interrelationship of method of bidding, or evaluation prescribed rather 
than by amounts involved, or availability of personnel or space to 
conduct bid. opening that is intended to protect both public and bid- 
ders against any form of fraud, favoritism, partiality, complicity, or 
even suspicion of irregularity. Therefore elimination of reading of bids 
below arbitrarily selected dollar amount is not recommended, but ade- 
quate space and personnel should be provided to handle normal volume 
of bid openings... 
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BIDS—Continued 
Options 

Exercise of option. (See Contracts, options) 
Preparation 

Costs 

Reoovery 

Claim of low bidder for bid preparation expenses, as well as anticipa- 
tory profits, because all bids under two-step advertised procurement had 
been rejected and lease-purchase agreement negotiated for desired auto- 
matic hydraulic radio reporting system may not be allowed as to prepa- 
ration costs absent proof that procuring agency fraudulently induced 
bids with deliberate intention before bids were invited or received 
to disregard all bids except one from company to whom it was intended 
to award contract, whether it was lowest responsible bid or not, but 
even where preparation expenses are allowed, anticipatory profits are 
not recoverable by unsuccessful bidder. 
Prices 

Bid evaluation on basis other than price. (See Bids, evaluation, factors 

other than prive) 

Item omission 

Award to low bidder on geodetic rods who had for data items to be 
furnished inserted in unit price and amount columns opposite word 
“Lot 55 a “——.,,” only other bidder showing “no charge” for items, was 
proper as low bid is not considered nonresponsive per se, absent spe- 
cific requirement that “no charge” be stated. Use of “ ” indicates low 
bidder had not overlooked data items and in deciding not to insert prices 
for items intended to be obligated under invitation provision to effect 
that contractor agrees he is obligated to deliver all data listed on bid- 
ding schedule, and price he is to be paid therefor is included in total 
price specified in contract_ 
Qualified 

Acceptance time difference 

A low bid conditioned upon receipt of notice of award within 24 hours 
after closing hour for receipt of bids under invitation providing for 4- 
day bid acceptance period having automatically expired before award 
could be made, rejection of bid was not contrary to principles of com- 
petitive bidding system. To permit bidder to delete acceptance time con- 
dition would provide option to accept or reject award subsequent to bid 
opening, an advantage unavailable to other bidders. Extension of bid 
acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time 

Buy American Certificate 

Under invitation for aluminum sulphate that contained standard Buy 
American Act clause and Buy American Certificate to effect end prod- 
ucts offered were domestic and that components of unknown origin had 
been considered as mined, produced, or manufactured outside U.S., 
bid that substituted word “inside” for “outside,” thus certifying compo- 
nents of unknown origin had been considered domestic, properly was 
evaluated as foreign end product and rejected because it was not low 





471 


757 


19 








Ae TIED: * SAPS ELT LOLI LEE IDOLE LTE LENT LE I LEE, AGO TIIE LGM RR fT EAL IE TS CO OLE NN A INRA IIE 


ee 


INDEX DIGEST 


BIDS—Continued 


Qualified—Continued 

Buy American Certificate—Continued 
bid. To permit bidder to explain after bid opening meaning of certificate 
alteration would jeopardize integrity of competitive system, or to accept 
altered certificate as guarantee components were produced in U.S. would 
give bidder competitive advantage of supplying components of unknown 
OPigi ccs Ue ie bie ee dee ae a aa 

Descriptive literature 

Volunteered 

A bid on automotive infrared exhaust gas analysis systems which in- 
cluded unsolicited descriptive literature that did not conform to specifica- 
tions, but accompanying letter considered part of bid offered to meet 
specifications, is responsive bid where unsolicited nonresponsive descrip- 
tive literature did not qualify bid or affect Govt.’s right to require con- 
formity with specifications. Absent qualification in bid, compliance with 
specifications determinative on basis of product and not on speculative 
interpretations of unsolicited descriptive literature, acceptance of noise 
level in systems as minor deviation, correction of which would have negli- 


gible effect on price was within province of contracting agency__..._-- 


Letter containing conditions not in invitation 

Attachment to low bid stating prices quoted included provisions for 
payment of the then current State of Washington business and occupa- 
tion tax but that “no provision has been made for the payment of any 
other Washington tax” is considered part of bid, and bid submitted on 
tax-excluded basis regarding future increases in business tax or newly 
imposed State taxes is nonresponsive to invitation which contained tax 
clause requiring contract price to include all applicable taxes and pro- 
vided for adjustment in contract price only in event of changes in Federal 
excise tax or duty and not for changes in State or local taxes___..._..- 

Price, quantity, delivery, etc., unaffected 

Bid acceptance 

Acceptance of low bid containing provision that “No withholding 
will be allowed without prior written consent of seller’—condition 
which not affecting price, quantity, quality, or delivery could have been 
deleted pursuant to sec. 1-2.404-2(b) of Federal Procurement Regs.— 
consummated a valid and enforceable contract that does not diminish 
Govt.’s right to withhold monies under “Default” provision of contract, 
Contract Work Hours Standards Act, Walsh-Healey Act, internal rev- 
enue laws, and Govt.’s common-law right as creditor. Should monies be 
withheld and contractor sue, Govt. could assert claim either as cross- 
GCaiiy or ab separate :dctletn iiss cuits i tnd sets Sete eds 
Rejection 

Propriety 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that require bid evaluation to be based on 
objectively determinable factors made known to bidders in advance; 
that do not permit rejection of bid for failure to specify feature not 
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BIDS—Continued 


Rejection—Continued 
Propriety—Continued 

required by invitation; and that require inclusion in specifications of 
requirement for submission of technical or descriptive data if needed 
for evaluation purposes. Although low bid should not have been rejected 
nor award made on basis of nonresponsive second lowest bid, cancella- 
tion of contract close to delivery date would serve no useful purpose; 
however,’ steps should be taken to preclude recurrence of such 


Samples, (See Contracts, specifications, samples) 
Signatures 

Agents 

Authority. (See Agents, of private parties, authority, contracts, sig- 
natures) 

Bid unsigned. (See Bids, unsigned) 
Small business concerns. (See Contracts, awards, small business concerns) 
Specifications. (See Contracts, specifications) 
Taxes 

Evaluation. (See Bids, evaluation, tax inclusion or exclusion) 
Two-step procurement 

Delivery provisions evaluation 

The failure of low bidder to furnish guaranteed maximum weight and 
maximum dimensions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did not 
render bid nonresponsive where maximum shipping cost was ascertain- 
able from other information contained in invitation—size and weight 
of transceiver—there is no question as to bidder’s undertaking to meet 
all requirements of specifications, including delivery, and that on basis 
of possible transportation costs, low bidder had offered most advan- 
Cneeis WEE: Si) GONG si ed i a ie i Lede ceieews 

Discontinued and contract negotiated 

Propriety 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.S.C. 2305(¢c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under 
existing negotiated open end lease contracts was justified on basis of 
compliance with criteria prescribed in par. 1-317 of Armed Services Pro- 
curement Reg. and price and technical considerations. Although 5-year 
lease period violated secs. 3732 and 3679, R.S., because available funds 
would not cover total rental obligation, this basis of award having been 
assumed not to be legally objectionable, contract term may be 
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BIDS—Continued Page 
Two-step procurement—Continued 


The failure before bids were invited on second step of two-step for- 
mally advertised procurement to furnish separate notice to bidder 
of technical unacceptability of low alternate proposal submitted not 
as separate package but incident to clarification of unacceptable original 
proposal does not constitute acceptance of low alternate proposal. Pro- 
vision in sec, 1-2.503-1(b) (5) of Federal Procurement Regs., as well as 
in administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was arbi- 
trary, capricious, or made in bad faith..........-......-..---..-..- 349 

Modification 

Use of two-step formal advertising method of procurement author- 
ized by par. 2-501 of Armed Services Procurement Reg. for purchase 
of helicopters, where Request for Technical Proposals avoided unneces- 
sary restrictive statements of Govt.’s requirements in order to promote 
competition, and recognized that potential bidders would have to modify 
FAA certified helicopters submitted in first-step in order to meet specifi- 
cations was not improper, and acceptance of proposal based upon deter- 
mination that necessary modifications to meet specifications introduced 
only minor technical risk and did not cast reasonable doubt on achiev- 
ability of proposal will not be questioned absent fraud, abuse of author- 
ity, or arbitrary action in evaluation of proposal..................--. 49 

Use basis 

The strict rule that all bids must respond fully to requirements of 
invitation so that contract awarded will be same contract offered to all 
bidders is not for application in evaluation of technical proposals sub- 
mitted on complex items in first-step of two-step procurement since in 
order to accomplish objectives of two-step procurement procedure au- 
thorized by par. 2-501 of Armed Services Procurement Reg. considerable 
element of flexibility is required and, therefore, regulation provides for 
discussion with any offeror of his proposal, which makes first-step eval- 
uation procedure more in nature of negotiated procedure than of strict 


Bid evaluation formula 

Under invitation for maximum of 38,000 floodlight sets, obligating 
Govt. to purchase minimum quantity of 968 units and providing for bids 
to be evaluated on basis of prices offered for minimum quantity plus 50 
percent of quantity of difference between minimum and maximum quan- 
tities—a total of 1981.5 units Govt. may require prospective contractor 
to furnish—and prescribing tentative delivery destination, bid prices 
offered bearing reasonable relationship to actual anticipated needs of 
Govt., evaluation formula established accurate means of evaluating bids 
and not unbalanced bidding situation............................... 555 
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BIDS—Continued 


Unbalanced—Continued 

Evaluation 

Hstablishment of weight factors to evaluate bids under invitation con- 
templating requirements contract subject to maximum order limitation 
for delivery to single destination on basis of previous procurement experi- 
ence on 71 out of 249 items of shelving classified under Federal Supply 
Catalog system to be purchased, and assignment of token weight to re- 
mainder of 249 items is realistic method of evaluation which does not 
result in unbalanced bidding. Therefore, even though it would have been 
preferable to evaluate bids by using f.o.b. origin prices, there is no 
objection to award under solicitation, bids having been exposed and eval- 
uated on common basis, and fact that in future procurements, most 
meaningful method of obtaining competitive prices will be used__.._._- 

To meet cost limitations 

Statutory cost limitation certificate required by par. 18-110(b) of 
Armed Services Procurement Reg. in connection with construction con- 
tracts is regarded as being intended to prevent deliberate understate- 
ment of estimated costs so as to stay within statutory limitation, and is 
considered requirement that is in accord with par. 2-201(c) of regula- 
tion, which provides for rejection of bids materially unbalanced “for 
purpose of bringing affected items within cost limitations.”_.......-- 

Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of accu- 
racy of cost apportionment statements prescribed by par. 18—110(b) 
of Armed Services Procurement Reg. would in no case be grounds for 
finding bid nonresponsive cannot be answered without qualification. 
However, such cases are not anticipated in view of fact that problems 
involving par. 18-110 have concerned understatements of estimated costs 
by bidders attempting to stay within statutory limitations, and because 
par. 2-201(c) (i) of regulation provides for rejection of bids materially 
unbalanced for purpose of bringing affected items within cost limitations 
or bids which exceed cost limitations, unless limitations had been waived 
ee er ne ee Bi Salsa ldb cat eeictbats 

Where Govt. estimate on construction contracts shows that costs will 
not exceed statutory cost limitations prescribed in par. 18-110 of Armed 
Services Procurement Reg., and the bidder’s certified cost apportionment 
is also within limitation, fact that bid was unbalanced would not ordi- 
narily justify rejection of bid as nonresponsive..__............-------- 

In connection with construction projects, fact that accuracy of bid- 
der’s apportionment between statutorily limited costs and those not so 
limited can affect responsiveness of bid, par. 2—-201(c)(i) of Armed 
Services Procurement Reg. properly provides that “materially unbal- 
anced” or grossly inaccurate cost apportionment can be cause for rejec- 
thom OR Rito ha a i ed ee eitineeniain 

Although evaluation of materially unbalanced bids on construction 
projects is matter of bid responsiveness, materiality would to great ex- 
tent be determined by whether actual price offered by bidder exceeded 
statutory limitation imposed by par. 18-110 of Armed Services Procure- 
ment Reg., as there is no authorization for construction which exceeds 
statutory limits. In absence of appropriate waiver pursuant to par. 2- 
201(c) (i) of regulation; bid that on basis of full evaluation has been 
determined to have exceeded statutory limitation is for rejection with- 
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BIDS—Continued 


Unbalanced—Continued 

To meet cost limitations—Continued 
out regard to responsiveness, whether or not problem of materially 
unbalanced bid is involved. 
Unsigned 

Agent’s signature 

Low bid signed by unknown agent of corporation submitting bid and 
unaccompanied by evidence of agent’s authority to bind principal— 
necessary requirement absent establishment of agent’s authority prior to 
bid opening—is nonresponsive bid. Although evidence of agent’s author- 
ity is acceptable after bid opening when apparent authority of agent 
would estop principal from denying agent’s authority, to permit proof 
of unknown agent’s authority after bid opening would give bidder option 
to elect to abide by bid or claim bid was submitted in error by person 
without authority to enter into contracts on its behalf—an option that 
is considered chance to second-guess other bidders after bid opening and, 
therefore, must be regarded as fatal to bid 

Cost certifications 

Where Govt. estimate on construction projects shows that costs sub- 
ject to statutory cost limitations of par. 18-110 of Armed Services Pro- 
curement Reg. will not exceed limitation, failure to sign certification 
required by subsec. (b) is not grounds for finding bid nonresponsive, and 
usual principles regarding acceptability of. unsigned. bids would govern 
in view of fact that pursuant to par. 2—201(c) (i), bidder by signature 
certifies to correctness of estimated cost apportionment and to entire 
bid and, therefore, failure to certify cost apportionment should not 
eriae an Gietinet Semi iinkcctiieng oie td eins ee eles 

Evidence of bidder’s intent to be bound 

A low unsigned bid evidencing in type name of corporation president 
as person authorized to sign bid, which was hand-delivered by president 
who signed sealed envelope to show delivery by him, envelope also re- 
flecting time and date bid was received and by whom, is for consider- 
ation pursuant to par. 2-405(iii) (B) of Armed Services Procurement 
Reg. prescribing that unsigned bid may be considered for award if 
accompanied by documentary evidence showing clear intent to submit 
binding bid, and president’s signature on bid envelope constitutes evi- 
dence of such intent. Identification of president as person authorized 
to sign bid, personal delivery of bid by him, together with his signa- 
ture on bid envelope preclude possibility of bid repudiation or avoid- 
ance of liability on contract 

Only bid received 

Rejection of only bid received before bid opening because it was not 
signed was not required by par. 2-405 of Armed Services Procurement 
Reg., but representative who had delivered bid should have been per- 
mitted to sign it, not on basis that his authority to bind bidder was 
known or made obvious by his conduct, but because bid was only one 
received and neither question of bidder option to elect after bid open- 
ing whether or not to be bound, nor question of prejudice to other bidders 
was involved—only other bid received being acceptable late bid sub- 
mitted at higher price. Therefore, unsigned bid must now be treated as if 
permission to sign it had been given and bid may be considered for 
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BUILDINGS 
Public, (See Public Buildings) 
BUY AMERICAN ACT 
Applicability 
Contractors purchases from foreign sources 
End product v. components 
Classification of each item to be furnished Govt. construction con- 
tractor as separate end product for evaluation under Buy American Act 
and award of single contract is within contemplation of par. 6-001 of 
Armed Services Procurement Reg., and bid that would be low domestic 
bid if line items were considered components instead of end products 
is not responsive bid. There is no simple answer to question of what con- 
stitutes end product—award of single contract is not determinative, 
but purpose of procurement playing part, -classifying items to be de- 
livered to job and assembled by another contractor as end items is 
proper exercise of procurement judgment. 
Foreign component changes 
In determining whether cylinder liners to be manufactured in U.S. 
from basic liner forging purchased in Japan constitute foreign or do- 
mestic source end product under B.O. No. 10582, cost of U.S. operations 
may not include cost of testing, production qualification evaluation, and 
packaging as these processes are not considered “manufacturing” or 
components of end item within contemplation of Buy American Act. 
Domestic operations on forging—hone boring, chrome plating, and 
machining—neither exceeding cost of foreign forging as required by par. 
6-101(a) of Armed Services Procurement Reg., nor creating different 
article or effecting fundamental change in forging, cylinder liner end 
product is considered foreign source end product_............--.--.--- 
Waiver 
Propriety 
Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority 
for low-rent housing project that certain foreign construction material 
could be procured at considerable savings—at least 16 percent less 
than domestic items—and waiver of Buy American requirements did 
not conform to procedures established by E.O. No. 10582 for determining 
whether domestic bid prices are unreasonable, Executive order con- 
templating that determination of unreasonable domestic cost should 
be made after receipt of bids or offers on foreign materials and com- 
parison of prices. However, difference between foreign and domestic 
prices exceeding Executive order standards, award made will not be 
disturbed, but future procurements should comply with prescribed 
procedures 
Bids. (See Bids, Buy American Act) 
Contracts: (See Contracts, Buy American Act) 
CHECKS 
Delivery 
To other than payee 
Banks 
The authority in Pub. L. 90-865, approved June 29, 1968, to issue 
single Govt. salary check to bank for deposit to individual accounts 
of employees may not bé construed to include members of uniformed 
services, words “salary” and “wages” in act denoting compensation of 
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CHECKS—Continued 
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Delivery—Continued 
To other than payee—OContinued 
Banks—Continued 
Federal employees, whereas when referring to compensation of mili- 
tary personnel, terms “pay” or “pay and allowance” are used. However, 
under allotment authority of chapter 13 of Title 37, U.S. Code, at request 
of members, single Govt. check may be issued to financial institution 
to cover “net pay”—total pay and allowances less authorized deduc- 
tions—provided purpose of allotments is considered to be proper by 


CITIES, CORPORATE LIMITS 


Transfers within corporate limits, etc. 

Relocation expenses 

Payment of relocation expenses provided in 5 U.S.C. 5724a to em- 
ployees who are transferred between posts of duty 35 miles apart within 
corporate limits of same city—Houston, Texas—is precluded under sec. 
1.3a of Bur. of Budget Cir. No. A-56, which authorizes travel and trans- 
portation expenses and applicable allowances only when transfer is 
between “official stations” as term is defined in sec. 1.5 of Standardized 
Govt. Travel Regs., and section prescribing that designated post of duty 
and Official station are one and same, an area that is circumscribed by 
corporate limits of city, there is no authority for payment of relocation 
expenses to employees transferred within corporate limits of Houston__ 


Abatement pending court decision 

The general rule that no action will be taken by U.S. GAO on claim 
involved in suit or controversy while judicial determination is pending 
has no application to Army officer seeking injunctive relief incident to 
correction of military records rather than money judgment. Therefore, 
request for decision on legality of payment of disability retired pay that 
is based on administrative action taken subsequent to date court action 
was filed will be considered and merits of officer’s claim for disability 
Gotorenei a aas e 
Assignments 

Contracts 

Business operation sold, ete. 

Purchaser of manufacturing concern which completed shipment of 
five Govt. contracts assigned to it by seller—wuere two of contracts 
had been awarded prior to seller’s change of firm name but no filing made 
of change as required by par. 1-1602 of Armed Services Procurement 
Reg., and two of remaining three contracts, with purchaser’s consent, 
had been assigned to bank pursuant to 31 U.S.C. 208—may be recognized 
as successor in interest to contractor of record on all five contracts, 
no claim having been received from contractor of record or bank. How- 
ever, consideration of claim for payment under 31 U.S.O. 71, requires 
two releases, one from contractor of record, identifying five contracts, 
other from bank relinquishing any claim against Govt_._.............. 
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CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 

Tuxedo, formal attire, etc. 

Rental charges on formal dress attire required to be worn by U.S. 
Secret Service agents for security purposes and not merely to be attired 
in socially acceptable manner may be reimbursed to special agents 
whenever written determination is made by proper official of Service 
that utilization of formal attire is necessary for proper performance 
of duty to which assigned 

COAST GUARD 
Commissioned personnel 
Service credits 
Temporary service in a higher grade 

When Coast Guard officer who is advanced in grade under temporary 
promotion system authorized in 14 U.S.C. 275 reverts to permanent 
promotion system grade, time in temporary service grade, absent specific 
legislation, may not be used as time in grade higher than permanent 
grade from which originally appointed for temporary service in view 
of fact that when read together, secs. 275(h) which prescribes that 
upon termination or expiration of temporary appointment “officer shall 
revert to his former grade,” and 257(b) which provides that service in 
temporary grade is service “only in grade that officer concerned would 
have held had he not been so appointed,” permit only counting of tem- 
porary service as time in officer’s permanent grade held immediately 
preceding temporary service appointment 

COLLEGES, SCHOOLS, ETC. 
Tuition, etc., payments 

Duplication of payments prohibition 

When scholarships to students from Public Health Service grants 
to educational institutions under 42 U.S.C. 295g covers in part either 
tuition or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under 
longstanding construction by Veterans Administration of sec. 1781 that 
such payment would constitute duplication of benefits paid from Federal 


COMPENSATION 

Double 

Concurrent military retired and civilian service pay 

Disability retirement 
“Armed conflict” in Vietnam 

As it is difficult to apply exemption to reduction in retired pay provi- 
sion prescribed by sec. 201(b) of Dual Compensation Act to officer of 
Regular component ¢f uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in 
civilian position under U.S., due ito nature of combat operations in 
Vietnam and difficulty of establishing that inception of disease occurred 
while officer was engaged in armed conflict, affirmative administrative 
finding that there was direct causal relationship between disability 
and engagement in armed conflict will be accepted unless unreasonable 
or insufficiently supported by record, or if determination is rendered 
dubious by further evidence or circumstances not considered, or unduly 
gives person benefit of reaSonable doubt. 
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Double—Continued 

Concurrent military retired and civilian service pay—Continued 

Exemptions 
Reserve Officers’ Training Corps programs 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ 
Training Corps program is not prohibited under dual pay and dual 
employment provisions of 5 U.S.C. 5531-55338, absent indication in 
Dual Compensation Act or its legislative history of intent to expand 
coverage of act to offices or positions in territories which had not been 
included in previously existing dual compensation laws that were 
repealed. In addition Reserve Officers’ Training Corps Vitalization Act 
of 1964 (10 U.S.C. 2031(d)) authorizes employment of retired members 
in Junior ROTC programs and prescribes basis for payment to members_ 

Leave without pay from civilian employment 

Retired Regular Air Force officer employed as civilian with Federal 
Govt. and subject 'to retired pay reduction pursuant to 5 U.S.C. 5532, 
who is in leave-without-pay (LWOP) status for 12-day period—Mon- 
day, Aug. 7 through Friday, Aug. 18, 1967—is entitled to full military 
retired pay for Saturday and Sunday occurring within LWOP period 
during which officer is not entitled to civilian compensation. However, 
officer’s retired pay is subject to reduction for Saturdays and Sundays, 
Aug. 5, 6, 19, and 20, 1967, occurring before and after LWOP period, 
days that stand alone and do not involve any loss of civilian compensa- 
tion and which fall within “full calendar period” of permanent civilian 
employment prescribed by 5 U.S.C. 55382 (b)-------------------------- 

Retired Regular Air Force officer employed as civilian for “full calen- 
dar period” May 7, 1966, to Apr. 14, 1967, during which time he is sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, who is in 
leave-without-pay (LWOP) status 1 hour on Friday, Oct. 28, and on 
following Monday, Oct. 31, is not entitled to full retired pay for interven- 
ing Saturday and Sunday, officer having received 7 hours civilian com- 
pensation for Friday is considered to have been in receipt of civilian 
compensation for day, thus subjecting him to reduction in retired pay 
pursuant to 5 U.S.C. 5532(b), and his LWOP status commencing follow- 
ing Monday, he is not entitled to full retired pay for Saturday and 
Sunday that do not fall within LWOP period.__.__.._______________. 

A leave-without-pay (LWOP) status on 31st day of Oct. 1967 does not 
entitle retired Regular Air Force officer employed as civilian and subject 
to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 380 days and no retired pay accrues on 
31st day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October......._.........-..-.. 

Under rule that retired pay of retired Regular officer is not subject 
to reduction under 5 U.S.C. 5582 for absences from Federal civilian 
position on Saturdays and Sundays that occur within leave-without-pay 
(LWOP) period, no loss of compensation being involved, retired Reg- 
ular Air Force officer who is absent in LWOP status on four separate 
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COMPENSATION—Continued 
Double—Continued 

Concurrent military retired and civilian service pay—Continued 

Leave without pay from civilian employment—Continued 
occasions from civilian position he occupied from May 7, 1966, through 
Apr. 13, 1967—considered “full calendar period” within phrase con- 
tained in 5 U.S.C. 55382(a)—is only entitled to full retired pay for 
Saturday and Sunday that occurred within one of LWOP periods, and 
no adjustment of retired pay is required for Saturdays and Sundays 
that occurred before and after other LWOP periods._..............-- 
Territorial employment 

Employment of retired members of uniformed services by secondary 
echool that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ 
Training Corps program is not prohibited under dual pay and dual em- 
ployment provisions of 5 U.S.C. 5631-5538, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included in 
previously existing dual compensation laws that were repealed. In addi- 
tion Reserve Officers’ Training Corps Vitalization Act of 1964 (10 U.S.C. 
2081(d)) authorizes employment of retired members in Junior ROTC 
programs and prescribes basis for payment to members___........_..~- 


Concurrent military retired pay and disability compensation. (See 
Officers and Employees, death or injury, disability compensation, 
eto., retainer pay) 

Exemptions 
Dual Compensation Act 

Disability “as a direct result of armed conflict” 

As it is difficult to apply exemption to reduction in retired pay provi- 
sion prescribed by sec. 201(b) of Dual Compensation Act to officer of 
Regular component of uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in civilian 
position under U.S., due to nature of combat operations in Vietnam and 
difficulty of establishing that inception of disease occurred while officer 
was engaged in armed conflict, affirmative administrative finding that 
there was direct causal relationship between disability and engagement 
in armed conflict will be accepted unless unreasonable or insufficiently 
supported by record, or if determination is rendered dubious by further 
evidence or circumstances not considered, or unduly gives person benefit 


Saved compensation 
Conversion of positions between Executive and General Schedules 
Upon removal of Level V position of Assistant Archivist for Presi- 

dential Libraries from Pxecutive Schedule and return of position to 

its former GS-17 classification under General Schedule, higher compen- 
sation of Level V position may not be saved to incumbent, both actions 
being Presidential they are outside scope of 5 U.8.0. 5634(d), authoriz- 
ing salary retention for employees who together with their positions 
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COMPENSATION—Continued 
Downgrading—Continued 
Saved compensation—Continued 
are brought under Classification Act from some other Federal pay 
system. Even if no change of position is considered to have occurred 
incident to Presidential actions, situation would be within purview of 
sec, 539.208 of Civil Service Regs. limiting application of 5 U.S.C. 
5334(d) to case where “the employee and his position are initially 


brought under the General Schedule” 
Increases 


Quality increases 

In accordance with Civil Service Commission instruction giving effect 
to 5 U.S.C. 5835(a), which prescribes waiting period of 156 weeks in 
step 7 before employee may be advanced to step 8 of his grade, and to 
sec. 5336(b), which provides that quality increase is not equivalent 
increase in pay within meaning of sec. 5335(a), employee advanced 
on Jan. 2, 1966 to step 6 of grade GS-13, upon receiving quality increase 
on July 3, 1966 to step 7, not having received equivalent increase does 
not start new waiting period to qualify for step 8. However, employee 
is required to serve, not 104 weeks waiting period prescribed for step 6, 
but 156 weeks prescribed for step 7, which period runs from Jan. 2, 
1966, date of advancement to step 6 
International dateline crossings 

An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Tokyo due to crdssing international 
dateline is entitled to compensation for day under rule that in estab- 
lishing entitlement to pay, time of place at which employee is located 
is controlling under 15 U.S.C. 262. In accordance with longstanding ad- 
ministrative practice, pay of employee should not be increased because 
of extra time gained when traveling across international dateline in east- 
ward direction—¢rossings in opposite directions canceling each other 
out. However, any specific factual situations may be presented for con- 
sideration 
Military personnel. (See Pay) 
Overtime 

Entitlement 

Employees receiving premium pay 

When employees who are receiving premium pay on annual basis under 
5 U.S.C. 5545(c) (2) prescribed for irregular, unscheduled overtime, 
Sunday, holiday, and night duty, are detailed to perform 12-hour shifts 
of duty on Saturday, Sunday, and Monday, they may be regarded as 
performing regularly scheduled overtime work entitling them addi- 
tionally to overtime compensation for services performed on detail in 
excess of 40 hours per week and 8 hours a day, special work satisfying 
term “regularly scheduled work” used in 5 U.S.C. 5545 with respect to 
night differential and defined as work which is duly authorized in ad- 
vance and scheduled to recur on successive days or after specified inter- 
vals. However, hours spent in traveling to site of special duty are not 
compensable as overtime 
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COMPENSATION—Continued 
Overtime—Continued 
Training courses 
Outside regular tour of duty 
Prohibition 
Wage board employees at Army depot who attended welders’ training 
program in nongovernmental facility after regular tours of duty are not, 
pursuant to 5 U.S.C. 4109, entitled to overtime for training periods, 
notwithstanding receipt of travel expenses incident to training. The fact 
that employees would have lost productive time had training not been 
held after regular hours does not bring them within exception to prohi- 
bition against payment of overtime while training prescribed in Fed- 
eral Personnel Manual, Subchapter 6-2b, nor are employees entitled 
to overtime on basis of benefit to employing agency, work-related night 
courses giving employees qualification of substantial value that is trans- 
Sy i I oo retncescnctcimagtinesmnindiguatinnstrmmaiiretsbnednsnes 
Periodic step-increases 
Quality increase effect 
In accordance with Civil Service Commission instruction giving effect 
to 5 U.S.C. 53835(a), which prescribes waiting period of 156 weeks in 
step 7 before employee may be advanced to step 8 of his grade, and to 
sec. 5836(b), which provides that quality increase is not equivalent 
increase in pay within meaning of sec. 53835(a), employee advanced on 
Jan. 2, 1966 to step 6 of grade GS-13, upon receiving quality increase 
on July 8, 1966 to step 7, not having received equivalent increase does 
not start new waiting period to qualify for step 8. However, employee is 
required to serve, not 104 weeks waiting period prescribed for step 6, 
but 156 weeks prescribed for step 7, which period runs from Jan. 2, 1966, 
ES OE Cistptennetanandennsitininienneenennenin 
Promotions 
Effective date 
Regular v. discrimination action promotions 
The remedial action of retroactively promoting employee alleging racial 
discrimination after employee had been promoted from grade GS-9 to 
grade GS-11 without regard to complaint does not entitle employee to 
higher grade salary for period prior to effective date of his regular 
promotion, neither 5 U.S.C. 7151 nor implementing Civil Service Regs. 
providing for retroactive remedial action in event of finding of discrimi- 
nation. Furthermore, employee may not be paid additional compensa- 
tion under “Back Pay Statute” (5 U.S.C. 5506), or on basis of retroactive 
correction of administrative error, failure to timely promote employee 
being neither positive adverse administrative action required for payment 
under statute nor administrative error.............................- 
Bates 
Special 
To compete with private industry 
Authority in 5 U.S.C. 5808(a) to raise minimum rate of grade in order 
to compete with private industry permits increase in any or all of addi- 
tional steps of grade in view of permissive language of section, which 
provides that President or his designee “may make corresponding 
increases in all step rates of the salary range for each such grade” for 
purposes of recruitment or retention of well-qualified persons in posai- 
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COMPENSATION—Continued Page 
Rates—Continued 
Special—Continued 
To compete with private industry—Continued 
tions paid under sec. 5332. The “corresponding increase” authorized in 
sec. 5303(a) means each increase is limited to not more than amount 
of increase in first step rate, thus permitting different steps in grade may 
be increased by different amounts_.............-..----------...---~- 190 
Removals, suspensions, etc. 
Back pay 
Involuntary leave 
Recrediting 
Under 5 U.S.C. 5596(b), employee who is entitled to back pay and 
other restoration benefits may not be credited with leave in amount 
that would cause amount of leave to his credit to exceed maximum au- 
thorized by law or regulation. Therefore, in reconstructing annual leave 
account of employee separated Feb. 20, 1968 after suspension period that 
was canceled, who at time of suspension May 1, 1967, had leave ceiling 
of 240 hours and 290 hours of leave to his credit, leave in excess of 240 
hours ceiling is forfeited and, although employee accrued 32 hours of 
annual leave from Jan. 1 to Feb. 20, 1968, his lump-sum leave payment 
under 5 U.S.C. 5551(a) is limited to 240 hours, and forfeiture of leave 
may not be retroactively substituted for corresponding portion of sus- 
DORIAN : DOGO ciinsier nineteen ine tenaess ay ibaa tintan pian hich bila lin tlithtetih 572 
Deductions from back pay 
Outside earnings 
In excess of “back pay” due 
In computing back pay due employee for improper suspension, 5 
U.S.C. 5596(b), which requires deduction of any amounts earned 
through other employment during period of suspension, does not con- 
template daily or weekly comparison of back pay with outside earnings, 
but rather total amount of outside earnings is for comparison with total 
amount of back pay due employee. Therefore, employee whose outside 
earnings exceeded amount he would have earned in Govt. had he not 
been suspended’ from duty is not entitled to back pay for period of sus- 
pension, notwithstanding that during suspension period, he did not have 
any earnings for 6 Gai the<di cng cmnitneie dem tetinnadtilasainnigiitinaiiia 572 
Severance pay 
Discontinuance 
Reemployment of separated employee 
Upon employment of separated civil service employee by nonappro- 
priated funds instrumentality described in 5 U.S.C. 2105(c), severance 
pay former employee is receiving is not required to be discontinued, pro- 
visions in 5 U.S.C. 55065(d) prescribing discontinuance of severance pay 
applying only when former employee is reemployed by Federal Govt. 
Even though nonappropriated funds instrumentalities are integral parts 
of Govt. of U.S., employees of instrumentalities are not considered em- 
ployees of U.S. for purpose of laws administered by Civil Service Com- 
mission and, therefore, severance pay of former employee should not be 
discontinued as result of employment by nonappropriated funds instru- 
MORO) scicinniacmne: iat siting caliper 192 
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COMPENSATION—Continued 

Wage board employees 

Fringe benefits 

When upon wage survey in connection with pay of temporary Fed- 
eral construction workers in a particular area under 5 U.S.C. 5341, it 
is found that prevailing wage rate for employees of private construction 
contractors engaged in similar non-Govt. work or for Davis-Bacon em- 
ployees includes costs of certain fringe benefits and it is determined 
to be in public interest not to destroy area rate and also to remain 
competitive in labor market, fringe benefits may be included as wage 
increments along with basic hourly rate as part of overall prevailing 
aN ia hieecilcialihdihth a Lchtatiesabiadicaialabsals inciidalasaiocs meakoenctalas 


Training courses outside regular tour of duty 

Wage board employees at Army depot who attended welders’ training 
program in nongovernmental facility after regular tours of duty are 
not, pursuant to 5 U.S.C. 4109, entitled to overtime for training periods, 
notwithstanding receipt of travel expenses incident to training. The 
fact that employees would have lost productive time had training not 
been held after regular hours does not bring them within exception to 
prohibition against payment of overtime while training prescribed in 
Federal Personnel Manual, Subchapter 6-2b, nor are employees entitled 
to overtime on basis of benefit to employing agency, work-related night 
courses giving employees qualification of substantial value that is trans- 
Sevaie’ te ether’ onpniiantieieis eos eh en ene 

Work in excess of daily and weekly limitations 
Intermittent and part-time employees 

Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been estab- 
lished for them, are entitled to overtime compensation at not less than 
time and one-half for time worked in excess of 8 hours a day or 40 hoursa 
week pursuant to sec. 201 of “Work Hours Act of 1962,” amend- 
ing sec. 28 of act of Mar. 28, 1984, language of sec. 23, as amended, 
regarding “establishment” of regular hours of labor at not more than 8 
per day or 40 per week intending only to prescribe measure as to when 
regular and overtime rates of compensation are payable and not to 
require formal establishment of regular hours of work__........-~---- 

CONTRACTORS 

Conflicts of interest 

Avoidance 

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its ap- 
plicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, doc- 
trine of G. L. Christian and Associates vy. U.S., 312 F. 24418, may not be 
invoked to give Directive force and effect of law and to read into contract 
mandatory clauses of ASPR that were not included__..__..__._..-.... 
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CONTRACTORS—Continued Page 

Conflicts of interest—Continued 

Developmental or prototype items 

The fact that low bidder under invitation for Terminal, Telegraph- 
Telephone system had in development of system furnished under contract 
productive drawings used in preparation of applicable military specifica- 
tions does not require that bidder be barred under Rule 2—‘Restrictions 
on Future Procurements”—of Dept. of Defense Directive 5500.10 govern- 
ing conflicts of interest of contractors who furnish Govt. with engineering 
or technical services in connection with initiation of new systems, pro- 
grams, or specifications. Bidder not only did not furnish “complete spe- 
cifications” restricted by Rule 2, but drawings obtained under production 
contract awarded by competitive bidding, their use is within exception 
to Rule 2 of Directive relating to “contracts for developmental or pro- 
OR Fee a iaicicecenectnntentibicin dimsabiveeeatnian teenies tegyapinel ad hndsanimiaatel 702 
Employees 

Integrity 

Although as general proposition lack of integrity on part of individuals 
of business concern who as officers, directors, or stockholders control 
activities, policies, and management of concern must not always be im- 
puted to concern, where president of low bidder corporation had been 
found guilty of wilful failure to pay income taxes and key employee was 
convicted of fraud against Govt. and sentenced, and also placed on de- 
barred bidders’ list, imputing lack of integrity to corporation was proper 
determination by procuring agency, absent showing determination was 
not based on substantial evidence, 10 U.S.C. 2305(c) requiring award to 
“responsible bidder,” term embracing personal attributes of character or 
integrity as well as pecuniary ability and physical capability to perform 
CORGERER, ccctitrecisetattsnetpesicbtinsibbmanbe mabe 768 

Definition of term “integrity” in connection with Govt. contracts does 
not differ from generally accepted connotation of uprightness of char- 
acter, moral soundness, honesty, probity, and freedom from corrupting 
influence or practice. As used in prescribing qualifications for public of- 
ficers, trustees, etc., term “integrity’’ means soundness of moral principle 
and character in making and performance of contracts and fidelity and 
honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating bidder’s 
Lacks, of Rema I Go cciictiinentmntngeempiaesteneniapipistoniapssapaliabhantitincinadpeilili 769 

CONTRACTS 

Amounts 

Award for lesser amount than solicited 

Issuance of supplemental instructions to provisions of invitation per- 
mitting submission of offers for quantities less than specified and reserv- 
ing to Govt. right to make award on any item for quantity less than 
offered at unit price offered that withdrew permission to offer less than 
quantities specified in invitation did not abrogate Govt.’s right to award 
contract for lesser amount at unit price offered and, therefore, award of 
contract for less than total number of items originally specified is not 
precluded by terms of invitation. However, to avoid submission of “all or 
none” bids and reduction of competition in future, language of Supple- 
mental Solicitation Instruction should be modified__................. - 142 





852 INDEX DIGEST 


CONTRACTS—Continued 
Amounts—Continued 
Award for lesser amount than solicited—Continued 
The right having been reserved in invitation to make award on any of 
ten items being solicited for quantity less than quantity offered at unit 
price offered, unless offeror specified otherwise, quantity cutback prior 
to award of contract to only bidder on first four of ten items solicited 
was proper where procurement agency responsible for determining needs 
of Govt. made award in good faith and in accordance with established 
EI EEE EAE LE MS LER ER EA 
Indefinite 
Error correction 
Authority granted in sec. 1-2.406-4(b) (2) of Federal Procurement 
Regs. to reform contract price either upward or downward in amount 
not to exceed $1,000, if as corrected amount will not exceed next lowest 
bid submitted under original invitation for bids, may be applied to in- 
definite quantity requirements contract and estimated quantity or quan- 
tities shown in solicitation for item or items in question used to determine 
whether correction would exceed limitation. Therefore, erroneous price 
on one item of bid on estimated quantities of drugs and pharmaceutical 
products upon which Federal Supply Schedule contract is based—an 
obvious error even though only one bid was received—may be corrected 
by using agency, for to exceed limitation it would be necessary for vari- 
ous Govt. agencies to order during contract period more than twice esti- 
a gs ee ee 
Propriety of evaluation 
Under invitation for maximum of 3,000 floodlight sets, obligating Govt. 
to purchase minimum quantity of 963 units and providing for bids to be 
evaluated on basis of prices offered for minimum quantity plus 50 percent 
of quantity of difference between minimum and maximum quantities—a 
total of 1981.5 units Govt. may require prospective contractor to fur- 
nish—and prescribing tentative delivery destination, bid prices offered 
bearing reasonable relationship to actual anticipated needs of Govt., 
evaluation formula established accurate means of evaluating bids and not 
AR IN Ta a ee ey 
What constitutes 
Invitation for floodlight sets requiring Govt. to purchase minimum of 
963 units and obligating prospective contractor to supply up to 3,000 units 
and to offer separate prices on two different types of packing on minimum 
quantity and on difference between minimum and maximum quantities, 
or 2,037 units—bids to be evaluated on basis of 50 percent of each type 
packing—meets requirements prescribed by par. 3-409.8 of Armed Serv- 
ices Procurement Reg. for indefinite quantity procurement, notwithstand- 
ing failure to advertise exact number of each type packing to be procured 
under minimum quantity, regulation only requiring statement of mini- 
mum and maximum quantities of item to be purchased and not of col- 
TAterer Tyee SESE GF De eee re ee 
Assignments. (See Claims, assignments, contracts) 
Auction technique bidding. (See Contracts, negotiation, auction technique 
prohibition) 
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CONTRACTS—Continued 


Awards 

Advantage to Government 

Award protested 

When contracting officer determines under par. 2—407.9(b) (3) (iii) of 
Armed Services Procurement Reg. that prompt award would be advan- 
tageous to Govt., and award is properly authorized by higher authority, 
there is no requirement that award be held up pending decision by 
U.S. General Accounting Office in accordance with par. 2-407.9(b) (2) 
C6 2ERRNING ee eee ee a ee a 

Cancellation 

Erroneous awards 
Cancellation at no cost to Government 

Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder____---- 

Cancellation not required 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repeti- 
tions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1(e)—changes 
notification—and par. 3-805.1(b)—common cutoff date—of Armed Serv- 
ices Procurement Reg., thus affording all offerors equal negotiation op- 


Or are ae ee aaa tment 

Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsible bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated in 
invitation by operation of law to make nonresponsive bid responsive, nor 
did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised_................-.---____ 

The acceptance under authority of 10 U.S.C. 2804(g) of initial low 
proposals negotiated pursuant to sec. 2804(a) (10) without discussion 
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CONTRACTS—Continued Page 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Cancellation not required—Continued 

with offeror from whom valve being solicited had been procured for 
many years as brand name item on sole-source basis, whose allegation 
of proprietary data violation was not substantiated, but whose offer was 
in competitive range and only offer complying with required delivery 
date, was contrary to adequate competition and accurate prior cost ex- 
perience prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable 
prices. However, although awards will not be disturbed in view of 
broad negotiation authorities under which they were made, improper 
negotiation procedure under concept of ‘acceptance of an initial pro- 
curement without discussion” should be brought to attention of procure- 


Contract performance status 

Although contract awarded to bidder whose bid was not in compliance. 
with “full and free” competition envisioned by statute and regulations 
governing procurement by formal advertising, cancellation of award 
made to bidder, month before completion of 7-month delivery schedule 
would serve no useful purpose where only two other bidders under in- 
vitation were nonresponsive. However, entire procurement should be 
carefully reviewed to preclude reoccurrence of situation.._............-. 420 

Rescission of cancellation 

Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis 
low bid had erroneously been evaluated as domestic bid and was no 
longer low when properly evaluated was in accord with 10 U.S.O. 2306 
(c), which requires award to be made to responsible bidder whose bid 
conforms to invitation and will be most advantageous to Govt., price 
and other factors considered. However, as item is needed and it is ready 
for shipment due to delay in protesting award occasioned by failure to 
notify unsuccessful bidders of award, cancellation may be rescinded 
if contractor will meet low bid price, if not, award should be made to 
bidder found low upon reevaluation of bids. Prompt notices of award 
will avoid future similar occurrences,.....................----...... 504 

Delayed awards 

Propriety 

Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, having effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.C. 2305, use of invitation 
limiting each bidder to one offer in order to test feasibility of prohibiting 
complex offers brought about by techniques of block bids, alternate bids, 
tie-in bids, and other such combination of bids which delay awards, is 
not considered improper, nor does invitation preclude award of contract 
to firms submitting bid as group.__..................-............... 872 
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CONTRACTS—Continued 

Awards—Continued 

Protest pending 

The fact that award of contract is made while protest is pending 
would not violate par. 2-407.9(b) (3) of Armed Services Procurement 
Reg. (ASPR), if administrative determination had been made that 
prompt award will be advantageous to Govt. Therefore, where contract- 
ing agency found that to postpone award would alter performance 
dates of contract with consequent effect on bid price, award made prior 
to resolution of protest is not invalid. However, contracting officer hav- 
ing failed to give written notice of award as required under ASPR, 
appropriate steps should be taken to assure future compliance with 
Ree eee ee i a a ae ee eee 

Small business concerns 

Propriety 

Cancellation of award to second low bidder under invitation for bids 
that contained small business set-aside for alteration of Veterans 
Administration hospital building and award to low bidder initially 
denied award for failing to acknowledge addenda that affected price 
increase in space provided on bid form for number and addenda date 
was proper where invitation prescribed that certified mail and tele- 
graph company records would be considered acknowledgment of amend- 


ment and certified mail receipt for addenda had been signed by official | 


of low bidder and received prior to bid.opening. Therefore, receipt of 
addenda having been acknowledged by method specified in invitation, 
low bidder obligated to comply with its terms was entitled to award 
under 41 U.S.C. 258(b) and sec. 1-2.407.1 of Federal Procurement 
ROG ee a A US ae Ee Se Se eee one 
Bids, generally. (See Bids) 
Buy American Act 

Noncompliance with requirements 

Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority for 
low-rent housing project that certain foreign construction material could 
be procured at considerable savings—at least 16 percent less than 
domestic items—and waiver of Buy American requirements did not 
conform to procedures established by E.O. No. 10582 for determining 
whether domestic bid prices are unreasonable, Executive order con- 
templating that determination of unreasonable domestic cost should be 
made after receipt of bids or offers on foreign materials and comparison 
of prices. However, difference between foreign and domestic prices ex- 
ceeding Executive order standards, award made will not be disturbed, 
but future procurement should comply with prescribed procedures____~-_ 
Construction 

Public buildings. (See Public Buildings) 
Cost plus 

Reimbursement 

Unclaimed amounts 

Unclaimed wages and other obligations arising out of cost-reim- 

bursable type contracts with U.S. which contractor is required to report 
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CONTRACTS—Continued 


Cost plus—Continued 
Reimbursement—Continued 
Unclaimed amounts—Continued 
and pay to State authorities under escheat laws are reimbursable to 
contractor, unclaimed amounts constituting part of cost of performing 
contract and meeting cost-principles of par. 15-201.2 of Armed Services 
Procurement Reg. Under criteria that wages or other obligations paid or 
accrued are reimbursable items of cost, reimbursement to contractor 
need not be postponed until unclaimed amounts are actually paid to 
State under its escheat laws. However, Govt. would be entitled to recover 
payments to contractor where claimants were not subsequently located 
and their last known addresses are in States which do not require ac- 
counting for unclaimed property after expiration of stated periods of 
time. Modifies B-48063, Mar. 21, 1945. .-...---...--..--..----.-..--.. 
Damages 
Government liability 
Contractor’s property 
Assumption by Selective Service System of liability for damages 
to motor vehicles by registrants who when ordered for physical examina- 
tions or for induction by local boards are transported in Charter Coach 
Service is not precluded because System lacks express authority to con- 
tract for liability, appropriations for operation and maintenance of 
System providing authority to contract for travel of selectees with no 
express limitation placed on such authority in appropriation acts or in 
Universal Military Training and Service Act. Nor does fact that service 
contracts do not expressly provide for liability preclude payment of 
damage claims, terms of charter certificates furnished when service is 
used incorporating into contract by reference indemnity provision of 
carriers’ charter coach tariffs. 
Liquidated 
Withholding from contract payments 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed’—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. ag trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, 
as there is mutuality of obligation between amount due for work per- 
formed under latest contract and liquidated damages due on account of 
wage underpayments under earlier contracts......................... 
Defense effort facilitation 
Modification of contracts. (See Contracts. modification, facilitation 
of defense effort) 
Equal employment opportunity requirements. (See Contracts, labor stipu- 
lations, nondiscrimination) 
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CONTRACTS—Continued 
Federal supply schedule 
Multiple suppliers 
Price reduction 
Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to 
Govt., and subsequent price reduction under terms of contract to match 
price of successful bidder on two-speed recorders is not legally objec- 
tionable. Even though two-speed equipment is superior to one-speed 
recorder, if bidder had indicated intent to supply two-speed equip- 
ment for one-speed equipment bid on, it would not have been entitled 
to award at bid price higher than that offered by two-speed equipment 
bidder, and it is by virtue of invitation and award ‘that bidder may be 
considered contractor for two-speed equipment 
Multi-year procurement 
Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 31 id. 665(a); id. 
712a, and absent congressional approval, contract term must be restricted 
to 1-year period. Although A-60689, July 12, 1935, permitting require- 
ment contracts under fiscal year appropriations to cover 1-year periods 
extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
no objection to its continuance 
Term contract procurement 
Evaluation of bids 
Establishment of weight factors to evaluate bids under invitation 
contemplating requirements contract subject to maximum order limita- 
tion for delivery to single destination on basis of previous procurement 
experience on 71 out of 249 items of shelving classified under Federal 
Supply Catalog system to be purchased, and assignment of token weight 
to remainder of 249 items is realistic method of evaluation which does 
not result in unbalanced bidding. Therefore, even though it would have 
been preferable to evaluate bids by using f.o.b. origin prices, there is no 
objection to award under solicitation, bids having been exposed and 
evaluated on common basis, and fact that in future procurements, most 
meaningful method of obtaining competitive prices will be used__....--- 
Use propriety 
Determination to use requirements contract to satisfy needs of Govt. 
for storage and display shelving classified under Federal Supply Catalog 
system—contract to be subject to maximum order limitation for delivery 
to single destination—is valid determination within ambit of sound ad- 
ministrative discretion where term contract conforms to criteria estab- 
lished in par. 101-25.101-4 of Federal Property Management Regs. and 
results in overall economy to Govt., and there is no reason to anticipate 
abuse of contract’s maximum order limitations and year end purchases 
to avoid returning unexpired appropriations to Treasury__......-.--. 
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CONTRACTS—Continued Page 
Incorporation of terms by reference 

Christian doctrine 

Where low bid is properly held nonresponsive because bidder failed 
to return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F. 2d 418—doctrine 
to effect that contract clauses required by statutory regulations are 
incorporated by law in contract—is not for application. Issue of bid 
responsiveness is for determination prior to award and, therefore, 
“Christian doctrine” relating to construction of executed contract may 
not be invoked to insert conditions in bid after bid opening and before 
award, and matter is for resolution under rule that in case of missing 
papers intention of bidder is to be determined from bid as submitted__-___ 171 

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part 
of contractors is not self-executing regulation but requires notice of its 
applicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, 
doctrine of G. L. Christian and Associates v. U.S., 312 F. 2d 418, may not 
be invoked to give Directive force and effect of law and to read into 
contract mandatory clauses of ASPR that were not included.____....-- 702 
Joint ventures, (See Joint Ventures) 

Labor stipulations 

Nondiscrimination 

“Affirmative action programs” 

The so-called “Philadelphia Pre-Award Plan” to implement compliance 
on federally assisted programs with equal employment opportunity 
conditions of D.O. No. 11246, which does not establish standards or cri- 
teria for judging compliance but instead provides for preaward confer- 
ence to negotiate acceptable revision of low bidder’s initially unac- 
ceptable action program is inconsistent with statutory requirements of 
competitive bidding. Federally assisted programs are required to be 
awarded on basis of publicly advertised competitive bidding and, there- 
fore, Plan for submission of affirmative action programs should inform 
prospective bidders of minimum requirements to be met by proposed 
compliance program, and standards and criteria established for judging 
DECRERING 5 hcterciints dich bicrcigcinnicnndnniendlimpinthialinhiheilnttraiditaiiimdiieasiiais, |: 898 

Service Contract Act of 1965 

Contract modifications 

Modification of star route service contract that is not subject to 
Service Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.O. 6424, or to adjust under author- 
ity in sec. 6423, compensation prescribed in contract, cannot be effected 
unilaterally but requiring consensual agreement of both parties to 
contract, modification creates new contract, and contract should, there- 
fore, incorporate provisions of act, or wage rates in effect at time new 
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CONTRACTS—Continued Page 
Labor stipulations—Continued 
Service Contract Act of 1965—Continued 
Contract term extended 
When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any contract 
for transportation of mail until “a new contract is made” is exercised 
to extend contracts for star route mail service that are not subject to 
Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, 
and provisions of act are not required to be incorporated to cover ex- 
tended period of contract, nor new wage rates promulgated under act 
imposed during limited period while new contract is being negotiated 
On MPR a.. Beha 8 Se en meennneeee 719 
Minimum wage, etc., determinations 
Union agreement effect 
The fact that contractor may be obligated under union agreement to 
pay higher or lower wage rates than those stipulated in Govt. contract 
as minimum rates pursuant to wage rate determination by Administrator 
of Wage and Hour and Public Contracts Divisions of Dept. of Labor 
under Service Contract Act of 1965, 41 U.S.C. 351-357 (Supp. II), does 
not affect either validity of rates established by contract or contractor’s 
duty to comply with wage rate determination in performance of contract. ° 
Although wage rate determinations are not reviewable by U.S. General 
Accounting Office or courts, information of prevailing locality rates 
should be submitted by contractor to Administrator for his consideration_ 22 
A star route carrier engaged in transportation of U.S. mail pursuant 
to contracts with Post Office Dept., who is required to comply with wage 
rate determination, issued by Administrator, Wage and Hour and Public 
Contracts Divisions of Dept. of Labor pursuant to Service Contract Act 
of 1965, 41 U.S.C. 351-357 (Supp. II), that exceeds rates payable under 
union agreement is not entitled to review of wage determination. The 
Service Contract Act does not provide for review by U.S. General Ac- 
counting Office or courts, and in absence of statute so providing, damage 
resulting from wage determination made pursuant to law, such as Serv- 
ice Contract Act, which does not invade any recognized legal right, is 
fivummbe@table caso aiiiitisbiss ee ee Oe eS ee 22 
Withholding unpaid wages, overtime, ete. 
Mutuality of obligation requirement 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed”—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. as trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, 
as there is mutuality of obligation between amount due for work per- 
formed under latest contract and liquidated damages due on account of 
wage underpayments under earlier contracts_..................------- 887 
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CONTRACTS—Continued 
Leases. (See Leases) 
Modification 

Facilitation of defense effort 

Review jurisdiction of General Acoounting Office 

Although denial of relief under authority to amend or modify con- 
tracts to facilitate national defense (50 U.S.C. 1431-1435) is not subject 
to review, suspicion of mistake in only offer made under request for 
proposals in response to urging by procurement office that was more 
than 50 percent less than Govt.’s estimate and which contracting officer 
failed to verify in accordance with par, 2-406 of Armed Services Procure- 
ment Reg. but accepted on basis of conjectural manufacturing process 
guessed at by Govt. engineer is factual finding that it is not final in 
connection with any other form of relief, and contractor is entitled to 
price adjustment based on audit of actual contract costs, absent proof 
of what offer would have been but for error. 

Indefinite amounts 

Authority granted in sec. 1-2.406-4(b) (2) of Federal Procurement 
Regs. to reform contract price either upward or downward in amount 
not to exceed $1,000, if as corrected amount will not exceed next lowest 
bid submitted under original invitation for bids, may be applied to 
indefinite quantity requirements contract and estimated quantity or 
quantities shown in solicitation for item or items in question used to 
determine whether correction would exceed limitation. Therefore, erro- 
neous price on one item of bid on estimated quantities of drugs and 
pharmaceutical products upon which Federal Supply Schedule contract 
is based—an obvious error even though only one bid was received— 
may be corrected by using agency, for to exceed limitation it would be 
necessary for various Govt. agencies to order during contract period more 
than twice estimated quantity of item. 
Multi-year procurements 

Appropriation availability 

Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal Sup- 
ply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 81 id. 665(a); id. 
712a, and absent congressional approval, contract term must be restricted 
‘to 1-year period. Although A-60589, July 12, 1985, permitting require- 
ment contracts under fiscal-year appropriations to cover 1-year periods 
extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
no objection to its continuance..............-......-..-.---.-....... 

Although General Supply Fund authorized by sec. 109 of Federal Prop- 
erty and Administrative Services Act of 1949, as amended, is available 
without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be made 
for periods in excess of 2 years, even though funds are available for total 
estimated quantities required, in absence of specific legislative authority 
or prior determination by U.S. General Accounting Office that procure- 
ment will not be in derogation of purposes of advertising statutes._.. 
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CONTRACTS—Continued 


Multi-year procurements—Continued 

Appropriation availability—Continued 

Long-term leases for automatic data processing equipment under 
fiscal year appropriations that would commit Govt. to minimum rental 
period of more than 1 year, and whose multi-year character would not 
change until Govt. took effective cancellation action, are prohibited by 41 
U.S.C. 11; 31 id. 665(a) ; id. 712a, and of three lease plans submitted only 
one that does not obligate Govt. to continue rental period beyond fiscal 
year in which made, and contains renewal option, is not legally objec- 
tionable. However, revolving funds may be used to finance leases for 
reasonable periods of time in excess of 1 year, subject to conditions that 


sufficient funds are available and are obligated to cover costs under 
entire contract 


Negotiation 
Auction technique prohibition 
Cutoff notice of negotiations 
Where common cutoff date for negotiations prescribed by par. 3-805.1 
(b) of Armed Services Procurement Reg. was not established under re- 
quest for proposals until after low offer had been made responsive and 
accepted during pendency of request for small business certificate of com- 
petency on offeror of responsive proposal who viewed cutoff notice as re- 
quest for confirmation or extension of its offer and not as continuation 
of negotiations, cutoff notice although not constituting improper auction 
technique within meaning of par. 3-805.1(b) was insufficient to inform 
offerors that negotiations were still open and to invite their “best and 
final offer.” Therefore, all offerors within competitive range should be 
afforded further opportunity for negotiations 
Authority 
Prenegotiation clearance 
The authority to negotiate on basis of only responsive offer out of three 
initial proposals received to furnish a NATO procurement solicited under 
10 U.S.C. 2304(a)(2) is a prenegotiation clearance to contract that 
grants no rights to prospective contractor, and the offer, not lowest sub- 
mitted, exceeding available NATO funds and sufficient time remaining 
for negotiation before funds became available, contracting officer was 
obligated under 10 U.S.O0. 2804(g) to continue negotiations. Therefore, 
award of contract on basis of negotiated revised proposal to offeror, 
submitting nonresponsive initial proposal that was within competitive 
range, price and other factors considered, was proper even though initial 
responsive offeror who had confirmed prices during negotiations was not 
notified of cutoff date for negotiations 
Awards 
Initial proposal basis 
In request for proposals, reservation of unqualified option to contract- 
ing officer to consider original proposal as final without extending 
privilege of revising quotation or conducting any negotiations with any 
offeror was at variance with 10 U.S.O. 2304(g) and par. 3-805 of Armed 
Services Procurement Reg. and procedure of denying offeror opportunity 
to negotiate should be corrected 
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CONTRACTS—Continued 


Negotiation—Continued 
Awards—Continued 
Initial proposal basis—Continued 
The acceptance under authority of 10 U.S.0. 2804(g) of initial low 
proposals negotiated pursuant to sec. 2304(a) (10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of 
proprietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad negotia- 
tion authorities under which they were made, improper negotiation proce- 
dure under concept of “acceptance of an initial procurement without 
discussion” should be brought to attention of procurement officials._.._ 
Legality 
In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered 
had been properly resolved under par. 3-804 of Armed Services Pro- 
curement Reg. However, “or equal’ products which were not considered 
should have been forwarded without delay for technical evaluation 
and possible qualification for future procurements, and service claim 
should lave been Verified... 2... cnnnccnnntdsddedilhiesdadass 
Changes during negotiations 
Notification 
Procedures used under request for proposals issued pursuant to 10 
U.S.C. 2804(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions oc- 
curred respecting quantity, dates for receipt and acceptance of proposals, 
price, delivery destination, and availability of Govt-owned equipment, 
were deficient and deviated from requirements of 10 U.S.C. 2304(g), con- 
tracting agency having failed to simultaneously notify all prospective 
contractors of changes as they occurred during negotiation in accordance 
with par. 3-805.1(e) (ii) of Armed Services Procurement Reg., and 
having failed to advise low offeror of final cutoff date for negotiations 
as required by par. 3—805.1(b), based on erroneous determination “late” 
amendment acknowledgment was not for consideration............... 
Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2804(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award would 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes during negotiations—Continued 
Notification—Continued 
subject Govt. to substantial termination costs. However, repetitions of 
such deviations must be avoided and future procurements will be seru- 
tinized to determine compliance with par. 3-805.1(e)—changes notifica- 
tion—and par. 3-805.1(b)—common cutoff date—of Armed Services 
Procurement Reg., thus affording all offerors equal negotiation 
OppOReey os eh adh Aid Ble clliteccewmitbdibbitieale 
Competition 
Award under initial proposals 

The acceptance under authority of 10 U.S.C. 2804(g) of initial low 
proposals negotiated pursuant to sec. 2804(a)(10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of pro- 
prietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad nego- 
tiation authorities under which they were made, improper negotiation 
procedure under concept of “acceptance of an initial procurement without 
discussion” should be brought to attention.of procurement officials 

Changes in price, specifications, etc. 

Under revised request for quotations (RFQ) that exercised quantity 
option contained in original RFQ issued pursuant to public exigency nego- 
tiation authority in 10 U.S.C. 2304(a) (2), and which permitted submis- 
sion of different designs for aircraft fuel flow system to cost less than 
$100,000, acceptance of price reduction, contemplating specification 
changes, without soliciting competition from only other offeror who had 
responded to initial RFQ did not create “buy-in” and sole-source pro- 
curement situation, nor require submission of cost or pricing data pur- 
suant to “Truth in Negotiations” Act, “Buying-in” meaning offering price 
in competition that is under cost with expectation of making up losses, 
and “Truth in Negotiations” Act not applying to procurement that is less 


Discussion with all offerors requirement 

Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low un- 
der amended request for proposals issued pursuant to public exigency 
authority of 10 U.S.0. 2804(a) (2) in order to evaluate two offers re- 
ceived on common basis of first article testing is not “clarification” of 
offer but negotiation that is not within exceptions to discussion with all 
offerors contemplated by par. 3-805.1(a)(v) of Armed Services Procure- 
ment Reg. and 10 U.S.C. 2304(g). Although further negotiation was re- 
quired with low offeror under amended proposal, notwithstanding that 
because of satisfying first article testing requirement, offeror pos- 
sibly would not meet price reduction and delivery schedule, cancellation 
of contract is not required due to advanced stage of production.__..._ 
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CONTRACTS—Continued 


Negotiation—Continued 

Competition—Continued 

Impracticable to obtain 
Justification for negotiation 

As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally 
to administrative officials of Govt., limitations that are not affected by 
act of Noy. 6, 1966, authorizing negotiation of concession operations at 
Zoo with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
that it would not be feasible or practicable to use formal advertising 
procedures, combined contract many be negotiated under 41 U.S.C. 
252(c) (10) and sec. 1-3.210 of Federal Procurement Regs_._....---~-~-- 

Cost, etc., data 

Bole offeror 

In negotiation of procurement for cylinder liners, shifting from ex- 
ception to advertised bidding “when it is impossible to draft specifica- 
tions” to public exigency exception, and award to only offeror whose 
product was immediately technically acceptable, and which had been used 


in solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 


obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procure- 
ment Reg. However, “or equal’ products which were not considered 
should have been forwarded without delay for technical evaluation and 


possible qualification for future procurements, and service claim should 


Notice sufficiency 

Where common cutoff date for negotiations prescribed by par. 3-8056.1 
(b) of Armed Services Procurement Reg. was not established under re- 
quest for proposals until after low offer had been made responsive and 
accepted during pendency of request for small business certificate of com- 
petency on offeror of responsive proposal who viewed cutoff notice as re- 
quest for confirmation or extension of its offer and not as continuation of 
negotiations, cutoff notice although not constituting improper auction 
technique within meaning of par. 8-805.1(b) was insufficient to inform 
offerors that negotiations were still open and to invite their “best and 
final order.” Therefore, all offerors within competitive range should 
be afforded further opportunity for negotiations_._...............____ 

Procedures used under request for proposals issued pursuant to 10 
U.8.0. 2304(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions oc- 
curred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 2804 
(g), contracting agency having failed to simultaneously notify all pros- 
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CONTRACTS—Continued 


Negotiation—Continued 

Cutof! date—Continued 

Notice sufficiency—Continued 

pective contractors of changes as they occurred during negotiation in ac- 
cordance with par. 3-805.1(e) (ii) of Armed Services Procurement Keg., 
and having failed to advise low offeror of final cutoff date for negotia- 
tions as required by par. 3—805.1(b), based on erroneous determination 
“late” amendment acknowledgment was not for consideration.__.....~_ 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repeti- 
tions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1(e)—changes 
notification—and par. 3-805.1(b)—common cutoff date—of Armed Serv- 


ices Procurement Reg., thus affording all offerors equal negotiation op- 
Om Re eit i oe iis eetciesesatnctionentiinnsen alas 
Determination and findings 
Basis of negotiation 


When procurement involves determination to negotiate under 10 
U.S.C. 2804(a) (10) due to unavailability of data to describe required 
supplies, determination in accordance with 10 U.S.C. 2310(b) must be 
supported by written findings to show facts and circumstances that 
“clearly and convincingly establish that formal advertising would not 
have been feasible and practicable,” and copy of such determination and 
findings (D&F) should accompany any administrative report to U.S. 
General Accounting Office on procurement. When supported by a D&F, 
administrative determination to negotiate is final pursuant to 10 U.S.C. 
ET aera eee een opaeeenennaciatiannmenedneignnare 

Evaluation factors 

Criteria 


The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C-5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that re- 
flect detailed and rigid requirements is procedure that is not in accord 
with information standards prescribed by par. 3-501(b) of Armed Serv- 
ices Procurement Reg. and by par. 4-105 of regulation specifically relat- 
ing to research and development contracts. Therefore, procedure should 
be corrected to provide offerors be informed of all evaluation factors 


involved in procurement and of relative weights to be attached to each 
factor 


In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
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Negotiation—Continued 
Evaluation factors—Continued 
Discount terms—Continued 

was immediately technically acceptable, and which had been used in soli- 
citation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procurement 
Reg. However, “or equal” products which were not considered should 
have been forwarded without delay for technical evaluation and possible 
qualification for future procurements, and service claim should have 


Late proposals and quotations 
Modification of proposal 
Price reduction 

Negotiations for lower prices under request for proposals prompted 
by unsolicited price revision received subsequent to initiation of pre- 
award survey of low offeror do not constitute auction technique prohi- 
bited by par. 3-805.1(b) of Armed Services Procurement Reg., where 
neither price nor competitive position of low offeror was exposed, pre- 
caution was taken in preaward survey request—which per se does not 
constitute auction technique—to protect information, and determination 
to continue price negotiations was made in good faith. However, whether 
or not unsolicited price reduction should be considered is problem for in- 
clusion in study of procedures for handling late proposals and late modi- 
DODEIOOG BO DOO ce cientiesecrin ents cinivlinsetianibilenipanateltiesiaidieliibiittatiimicihsidineitlguids 

Limitation on negotiation 

Propriety 

In request for proposals, reservation of unqualified option to contract- 
ing officer to consider original proposal as final without extending priv- 
ilege of revising quotation or conducting any negotiations with any of- 
feror was at variance with 10 U.S.C. 2304(g) and par. 3-805 of Armed 
Services Procurement Reg. and procedure of denying offeror opportunity 
to negotiate should be corrected___.._..-.-.--.--.-------25--sn nee 

Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufactur- 
ers and test their equipment, legality of procurement is unaffected. 10 
U.S.C, 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not 
be illegal because some offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 
system procurement on component basis is subject of study.......... 

Procedures used under request for proposals issued pursuant to 10 
U.S.C. 2804(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions 
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CONTRACTS—Continued 

Negotiation—Continued 

Limitation on negotiation—Continued 

Propriety—Continued 

occurred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 2304(g), 
contracting agency having failed to simultaneously notify all prospective 
contractors of changes as they occurred during negotiation in accordance 
with par. 3-805.1(e) (ii) of Armed Services Procurement Reg., and 
having failed to advise low offeror of final cutoff date for negotiations 
as required by par. 3-805.1(b), based on erroneous determination “late” 
amendment acknowledgment was not for consideration__.........-~-- 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repe- 
titions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1(e)—changes 
notification—and par. 3—-805.1(b)—common cutoff date—of Armed Serv- 
ices Procurement Reg., thus affording all offerors equal negotiation op- 
BOT A nities haiti haley cdedind bent ametibnblabbaddibis Gs 

The acceptance under authority of 10 U.S.C. 2304(g) of initial low 
proposals negotiated pursuant to sec. 2304(a) (10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of pro- 
prietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad nego- 
tiation authorities under which they were made, improper negotiation 
procedure under concept of “‘acceptance of an initial procurement without 
discussion” should be brought to attention of procurement officials 

Mistakes 

Correction 

Although denial of relief under authority to amend or modify contracts 
to facilitate national defense (50 U.S.C. 1431-1485) is not subject to 
review, suspicion of mistake in only offer made under request for pro- 
posals in response to urging by procurement office that was more than 50 
percent less than Govt.’s estimate and which contracting officer failed to 
verify in accordance with par. 2-406 of Armed Services Procurement 
Reg. but accepted on basis of conjectural manufacturing process guessed 
at by Govt. engineer is factual finding that is not final in connection 
with any other form of relief, and contractor is entitled to price adjust- 
ment based on audit of actual contract costs, absent proof of what offer 
would have been but for error. 
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CONTRACTS—Continued 


Negotiation—Continued 

National emergency authority 

Ocean transportation 

Program known as “RESPOND” proposing negotiation of peacetime 
berth-line services based on guarantee of availability of needed services 
in event of emergency, even though services could be bought for less 
without guarantee, is within purview of 10 U.S.C. 2304(a) (16), and nego- 
tiations need not be limited to contractors whose continued existence 
under competitive bidding is doubtful, use of sec. 2304(a) (16) authority 
assuring availability of critical transportation services in interest of 
national defense. However, for requisitioning phase of program, option 
should be retained to proceed under contract or authority of Merchant 
Marine Act of 1986, and Federal Maritime Commission should participate 
in program by fixing rates to bring them within exception to competition 
provided by 10 U.S.C. 2304(g), and by reviewing emergency augmentation 
commitments by berth-line operators._..........-.-...---.-----.----- 

Propriety 

The authority to negotiate on basis of only responsive offer out of three 
initial proposals received to furnish a NATO procurement solicited under 
10 U.S.C. 2804(a) (2) is a prenegotiation clearance to contract that grants 
no rights to prospective contractor, and the offer, not lowest 
submitted, exceeding available NATO funds and sufficient time remain- 
ing for negotiation before funds became available, contracting officer was 
obligated under 10 U.S.C. 2304(g) to continue negotiations. Therefore, 
award of contract on basis of negotiated revised proposal to offeror, sub- 
mitting nonresponsive initial proposal that was within competitive range, 
price and other factors considered, was proper even though initial re- 
sponsive offeror who had confirmed prices during negotiations was not 
notified of cutoff date for negotiations......_.._.......--.-_-_--_.-.-- 

Procedures used under request for proposals issued pursuant to 10 
U.S.C. 2304(a)(2) due to urgent need for procurement, where during 
2 years between initial need and contract award repeated revisions 
occurred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 
2304(g), contracting agency having failed to simultaneously notify all 
prospective contractors of changes as they occurred during negotiation in 
accordance with par. 3-805.1(e) (ii) of Armed Services Procurement 
Reg., and having failed to advise low offeror of final cutoff date for 
negotiations as required by par. 3-805.1(b), based on erroneous deter- 
mination “late” amendment acknowledgment was not for consideration__ 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from re- 
quirements of 10 U.S.C. 2304(g) respecting simultaneous notification of 
all prospective contractors of solicitation changes and advice to low 
offeror of common cutoff date for negotiations, award will not be dis- 
turbed due to urgent need for procurement, and on basis cancellation of 
award would subject Govt. to substantial termination costs. However, 
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CONTRACTS—Continued 

Negotiation—Continued 

Propriety—Continued 
repetitions of such deviations must be avoided and future procurements 
will be scrutinized to determine compliance with par. 3-805.1(e)— 
changes notification—and par. 3-805.1(b)—common cutoff date—of 
Armed Services Procurement Reg., thus affording all offerors equal 
gepotiotion eppentinis 30. 803160 et So a oe ccwcnene 

Preaward plant survey effect 

Negotiations for lower prices under request for proposals prompted 
by unsolicited price revision received subsequent to initiation of pre- 
award survey of low offeror do not constitute auction technique pro- 
hibited by par; 8-805.1(b) of Armed Services Procurement Reg., where 
neither price nor competitive position of low offeror was exposed, pre- 
caution was taken in preaward survey request—which per se does not 
constitute auction technique—to protect information, and determination 
to continue price negotiations was made in good faith. However, whether 
or not unsolicited price reduction should be considered is problem for 


inclusion in study of procedures for handling late proposals and late 
modifications to proposals 


Public exigency 
Created subsequent to initial negotiation 

In negotiation of procurement for cylinder liners, shifting from ex- 
ception to advertised bidding “when it is impossible to draft specifica- 
tions” to public exigency exception, and award to only offeror whose 
product was immediately technically acceptable, and which had been used 
in solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procurement 
Reg. However, “or equal” products which were not considered should 
have been forwarded without delay for technical evaluation and possible 


qualification for future procurements, and service claim should have been 
WOU IRR ciitcist braacnteiniiniinls tee ot a LS Sone 


Justification for negotiation 
Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low 
under amended request for proposals issued pursuant to public exigency 
authority of 10 U.S.C. 2304(a) (2) in order to evaluate two offers received 
on common basis of first article testing is not “clarification” of offer but 
negotiation that is not within exceptions to discussion with all offerors 
contemplated by par. 3-805.1(a) (v) of Armed Services Procurement Reg. 
and 10 U.S.C. 2304(g). Although further negotiation was required with 
low offeror under amended proposal, notwithstanding that because of 
satisfying first article testing requirement, offeror possibly would not 
meet price reduction and delivery schedule, cancellation of contract is 
not required due to advanced stage of production 
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CONTRACTS—Continued 

Negotiation—Continued 

Request for proposals 

Submission date 

Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufac- 
turers and test their equipment, legality of procurement is unaffected. 
10 U.S.C. 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not 
be illegal because some offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 
system procurement on component basis is subject of study 

Sole source basis 

Additional procurement 

The sole-source procurement and award of letter contract for addi- 
tional requirements to contractor awarded initial procurement under 
public exigency authority of 10 U.S.C. 2304(a)(2) was not unreason- 
able exercise of contractor’s discretionary authority to determine extent 
of negotiation in view of emergency status of procurement and fact only 
other offeror under initial request for proposals would need time to 
comply with first article testing requirement. However, in future in 
order to determine possibility of procurement by competitive negotiation, 


elements of anticipated delivery schedule should be formulated with 
more precision 


Specifications unavailable 
Assumption of risk of performance 

Solicitation under 10 U.S.C. 2304(a)(10) for air conditioners to be 
furnished in accordance with military specifications and Govt. draw- 
ings that discloses possibility of error in technical data package and 
places assumption of risk of performance on successful contractor by 
holding him responsible for identifying and correcting deficiencies and 
providing for reimbursement for deficiencies on predetermined basis and 
also pursuant to changes clause for designated changes violating no law 
or regulation, procedure is acceptable substitute for contractor’s normal 
remedy under the changes clause. The fact that Govt. does not impliedly 
warrant adequacy of drawings and specifications should not affect com- 
petition on common basis nor result in excessive contingency costs to 


Basis for exception to formal advertising 

In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding ‘‘when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure 
to obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls 
within catalog sales exception, and that ambiguity in discount terms 
offered had been properly resolved under par. 3-804 of Armed Services 
Procurement Reg. However, “or equal” products which were not con- 
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CONTRACTS—Continued 
Negotiation—Continued 
Specifications unavailable—Continued 
Basis for exception to formal advertising—Continued 
sidered should have been forwarded without delay for technical evalua- 
tion and possible qualification for future procurements, and service 
claim should have been verified 
Offer and acceptance 
Acceptance 
Erroneous 
Under invitation for bids to construct building on Govt. land for 
lease to Post Office Dept., with reimbursement to Dept. for cost of site 
by date specified, award to low bidder after his withdrawal of bid 
acceptance time extension and prior to acceptance of condition for ex- 
tension—equal time extension for site payment—was inconsistent with 
39 U.S.C. 2108(a) and 2112(2) requiring consummation of post office 
lease agreements in accordance with 41 U.S.C. 5—award to lowest, 
responsible bidder whose bid conforms to advertised specifications. The 
site payment, material requirement that contracting officer could not 
waive, either under original bid or bid extension, award to low bidder 
should be canceled and bid deposit refunded 
Options 
Cancellation 
Erroneous award 
Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised 
Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and 
has demonstrated ability to meet delivery requirements that refutes 
contracting officer’s contrary determination. Upon immediate cancella- 
tion of entire contract, prompt award should be made to lowest bidder__ 
Payments 
Minimum billing charge 
Issuance of two unpriced orders, one for items valued at 30¢, other for 
items worth $1.01, that stated “this is a firm order if price is $50 or less” 
to supplier whose policy of charging minimum order price of $50 is 
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CONTRACTS—Continued 
Payments—Continued 
Minimum billing charge—Continued 
shown in its quotation is acceptance of supplier’s terms and purchase 
orders became binding contracts for minimum charge upon acceptance 
and performance of orders and, although minimum charge is question- 
able, vouchers including charge may be certified for payment. In addi- 
tion to administrative action taken to consolidate future orders for 
small purchases, provisions should be included in future bid solicita- 
tions to require successful bidder to agree prices will not include mini- 
mum billing charge, but should they, that minimum billing charge will 
be no greater than amount stated in solicitation 
Releases 
Payment to other than contractor of record 
Purchaser of manufacturing concern which completed shipment of 
five Govt. contracts assigned to it by seller—where two of contracts 
had been awarded prior to seller’s change of firm name but no filing 
made of change as required by par. 1-1602 of Armed Services Procure- 
ment Reg., and two of remaining three contracts, with purchaser’s 
consent, had been assigned to bank pursuant to 31 U.S.C. 203—may be 
recognized as successor in interest to contractor of record on all five 
contracts, no claim having been received from contractor of record or 
bank. However, consideration of claim for payment under 31 U.S.C. 71, 
requires two releases, one from contractor of record, identifying five 
contracts, other from bank relinquishing any claim against Govt 
Withholding 
Government’s right restricted 
Acceptance of low bid containing provision that “No withholding will 
be allowed without prior written consent of seller’—condition which 
not affecting price, quantity, quality, or delivery could have been deleted 
pursuant to sec. 1-2.404-2(b) of Federal Procurement Regs.—consum- 
mated a valid and enforceable contract that does not diminish Govt.’s 
right to withhold monies under “Default” provision of contract, Contract 
Work Hours Standards Act, Walsh-Healey Act, internal revenue laws, 
and Govt.’s common law right as creditor. Should monies be withheld 
and contractor sue, Govt. could assert claim either as cross-claim or as 
separate action 
Laborers and mechanics claims 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed’—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. as trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, as 
there is mutuality of obligation between amount due for work performed 
under latest contract and liquidated damages due on account of wage 
underpayments under earlier contracts 
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CONTRACTS—Continued 

Performance 

Compliance with specifications 

Price adjustment for noncompliance 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
of successful bidder on two-speed recorders is not legally objectionable. 
Even though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 
for two-speed equipment 
Price adjustment 

Changes 

Delivery, performance, etc., changes 

Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that required 
successful contractor shortly after award to submit list of containers, 
locations, and frequencies of pickup—which it failed to do—were calcu- 
lated to discourage reliance on Govt.’s suggested schedule of pickup 
frequencies and container sizes and not to serve as warranty. Therefore, 
contractor is not entitled to additional compensation for 11 percent 
variation in quantum of work performed—a variation that is not specifi- 
cation “change” that is actionable for failure to issue change order__ 

The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
assurance by one party that the other may rely on the truth of a given 
representation. No such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is not 
specification change 
Profits 

Recovery 

Claim of low bidder for bid preparation expenses, as well as anticipa- 
tory profits, because all bids under two-step advertised procurement had 
been rejected and lease-purchase agreement negotiated for desired auto- 
matic hydraulic radio reporting system may not be allowed as to 
preparation costs absent proof that procuring agency fraudulently 
induced bids with deliberate intention before bids were invited or 
received to disregard all bids except one from company to whom it 
was intended to award contract, whether it was lowest responsible bid 
or not, but even where preparation expenses are allowed, anticipatory 
profits are not recoverable by unsuccessful bidder.................--- 
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CONTRACTS—Continued 
Protests 

Award approved 

Prior to resolution of protest 

The fact that award of contract is made while protest is pending 
would not violate par. 2-407.9(b) (3) of Armed Services Procurement 
Reg. (ASPR), if administrative determination had been made that 
prompt award will be advantageous to Govt. Therefore, where contract- 
ing agency found that to postpone award would alter performance dates 
of contract with consequent effect on bid price, award made prior to 
resolution of protest is not invalid, However, contracting officer having 
failed to give written notice of award as required under ASPR, 
appropriate steps should be taken to assure future compliance with 
ROGUE Biot he i dbase eek tee bi eo ies ais 

Award withheld pending General Accounting Office decision 

Award advantageous to Government 

When contracting officer determines under par. 2—407.9(b) (8) (iii) 
of Armed Services Procurement Reg. that prompt award would be 
advantageous to Govt., and award is properly authorized by higher 
authority, there is no requirement that award be held up pending decision 
by U.S. General Accounting Office in accordance with par. 2-407.9(b) (2) 
CO ROI cin didi ttl a Siskin it ei tee 

Request for information v. protest 

Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be preju- 
dicial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misunder- 
standing of specifications. Therefore, to obtain broadest possible com- 
petition, questions relating to meaning of specifications raised before 
bid opening should be treated as requests for information rather than 
as protests, particularly when award must be made prior to resolution 
of questions by U.S. General Accounting Office under protest procedure 
Releases 

Payments. (See Contracts, payments, releases) 
Requirements 

Estimated amounts not warranty 

Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that 
required successful contractor shortly after award to submit list of 
containers, locations, and frequencies of pickup—which it failed to 
do—were calculated to discourage reliance on Govt.’s suggested schedule 
of pickup frequencies and container sizes and not to serve as warranty. 
Therefore, contractor is not entitled to additional compensation for 
11 percent variation in quantum of work performed—a variation that is 


not specification “change” that is actionable for failure to issue change 
CO hie tices ddan BS has acti de DG dinlnalblindniseibs 
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fe CONTRACTS—Continued Page 
Requirements—Continued 
Estimated amounts not warranty—Continued 
The word “warranty” is not simple to define—at a minimum, a 
warranty, whether an expressed or implied warranty, is something 
of an assurance by one party that the other may rely on the truth of a 
given representation. No such assurance is implied under requirements 
contract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of con- 
tainers, locations, and frequencies of pickups and, therefore, contractor 
is not entitled to additional compensation on basis of 11 percent varia- 
tion between work performed and Govt.’s suggestions—a variation that 
0 is not specification change..__..._..._-____--_----__-_--------------- 576 
Federal supply catalog system 
Evaluation of bids 
Establishment of weight factors to evaluate bids under invitation 
contemplating requirements contract subject to maximum order limita- 
tion for delivery to single destination on basis of previous procurement 
experience on 71 out of 249 items of shelving classified under Federal 
Supply Catalog system to be purchased, and assignment of token weight 
; to remainder of 249 items is realistic method of evaluation which does 
f not result in unbalanced bidding. Therefore, even though it would have 
been preferable to evaluate bids by using f.o.b. origin prices, there is 
no objection to award under solicitation, bids having been exposed and 
evaluated on common basis, and fact that in future procurements, 
most meaningful method of obtaining competitive prices will be used__-_ 62 
Use propriety 
Determination to use requirements contract to satisfy needs of Govt. 
for storage and display shelving classified under Federal Supply Catalog 
system—contract to be subject to maximum order limitation for delivery 
to single destination—is valid determination within ambit of sound 
administrative discretion where term contract conforms to criteria 
established in par. 101-25.101-4 of Federal Property Management Regs. 
and results in overall economy to Govt., and there is no reason to antici- 
pate abuse of contract’s maximum order limitations and year end pur- 
chases to avoid returning unexpired appropriations to Treasury.._.--~- 62 
Future needs charged to current appropriations 
Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 81 td. 665(a); dd. 
7T12a, and absent congressional approval, contract term must be restricted 
to 1-year period. Although A-60589, July 12, 1935, permitting require- 
ment contracts wader fiscal-year appropriations to cover 1-year periods 
extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 80 years in reliance upon decision, there 
is no objection to its continuance:....................-.............. 497 
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CONTRACTS—Continued 

Requirements—Continued 

Multiyear procurement 

Although General Supply Fund authorized by sec. 109 of Federal 
Property and Administrative Services Act of 1949, as amended, is avail- 
able without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be 
made for periods in excess of 2 years, even though funds are available 
for total estimated quantities required, in absence of specific legisla- 
tive authority or prior determination by U.S. General Accounting 
Office that procurement will not be in derogation of purposes of 


Overlapping awards 

Award of requirements-type contract for delivery of uniforms during 
calendar year 1969 for part of requirements that arose during period 
of existing contract expiring Dec. 31, 1968, and providing for delivery 
early in 1969 was in derogation of terms and conditions of prior con- 
tract that could have resulted in legal liabilities had second contract 
not been awarded to contractor performing under first contract—low 
bidder having qualified his bid. Although no useful purpose would be 
served by cancellation of second contract as successful bidder is obligated 
to supply requirements for uniforms to be delivered early in 1969 under 
first contract, action should be taken to preclude reoccurrence of circum- 
stances surrounding award of second contract........................ 
Research and development 

Conflicts of interest prohibitions 

The fact that low bidder under invitation for Terminal, Telegraph- 
Telephone system had in development of system furnished under contract 
productive drawings used in preparation of applicable military specifica- 
tions does not require that bidder be barred under Rule 2—‘Restrictions 
on Future Procurements’—of Dept. of Defense Directive 5500.10 govern- 
ing conflicts of interest of contractors who furnish Govt. with engineer- 
ing or technical services in connection with initiation of new systems, 
programs, or specifications. Bidder not only did not furnish “complete 
specifications” restricted by Rule 2, but drawings obtained under produc- 
tion contract awarded by competitive bidding, their use is within excep- 
tion to Rule 2 of Directive relating to “contracts for developmental or 


Technical deficiencies of proposals 
Evaluation propriety 

The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C-5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that reflect 
detailed and rigid requirements is procedure that is not in accord with 
information standards prescribed by par. 3-501(b) of Armed Services 
Procurement Reg. and by par. 4—105 of regulation specifically relating to 
research and development contracts. Therefore, procedure should be 
corrected to provide offerors be informed of all evaluation factors in- 
volved in procurement and of relative weights to be attached to each 
factor ...... 
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CONTRACTS—Continued 


Service Contract Act of 1965. (See Contracts, labor stipulations, Service 

Contract Act of 1965) 

Small Business concerns. (See Contracts, awards, small business concerns) 
Specifications 

Addenda acknowledgment, (See Contracts, specifications, failure to 

furnish something required, addenda acknowledgment) 

Adequacy 

Complex procurements 

Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to pro- 
vide that omissions from drawings or specifications, or misdescription 
of details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shull not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2306 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt., and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
not: “be: questionetiiici th ci a edn dsc ee 

Ambiguous 

Clarification 
Before bidding : 

Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be prejudi- 
cial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misun- 
derstanding of specifications. Therefore, to obtain broadest possible 
competition, questions relating to meaning of specifications raised before 
bid opening should be treated as requests for information rather than 
as protests, particularly when award must be made prior to resolution of 
questions by U.S. General Accounting Office under protest procedure___ 

What constitutes an ambiguity 

Allegation of ambiguity made after award of contract that bidding 
schedule created uncertainty as to whether Govt. desired prices on 
packaging or data items in furnishing of geodetic rods is not sustained 
where there is only one reasonable interpretation of meaning of schedule, 
for ambiguity exists only if two or more reasonable interpretations are 
possible. Appropriate time to allege ambiguity and seek clarification of 
uncertainty is prior to time for submission of bids, and protest after 
bid opening on matters one would reasonably expect to have clarified 
during period when bids are prepared, tends to cause doubt as to purpose 
and validity of protest. 

Attachments 

Omission 

Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for 
bids of contracting agency’s Contract Clause Book provisions concerning 
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CONTRACTS—Continued 


Specifications—Continued 
Attachments—Continued 
Omission—Continued 
availability of specifications—term considered to include packaging 
sheets—satisfying requirement in 10 U.S.C. 2305(b) that if descriptive 
language and attachments necessary to full and free competition that are 
omitted from invitation are otherwise accessible to all competent and 
reliable bidders, invitation is not invalid_...............-------.....- 
Brand name or equal (See Contracts, specifications, restrictive, particu- 
lar make) 
Changes, revisions, eto. 
Increased cost liability 
Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that re- 
quired successful contractor shortly after award to submit list of con- 
tainers, locations, and frequencies of pickup—which it failed to do— 
were calculated to discourage reliance on Govt.’s suggested schedule of 
pickup frequencies and container sizes and not to serve as warranty. 
Therefore, contractor is not entitled to additional compensation for 11 
percent variation in quantum of work performed—a variation that is 
not specification “change” that is actionable for failure to issue change 
QDR icctctasniestenincatiie tina aicliiniciiitllieeci iealentiicddi thie ichiadididtthtmdibisiachtaemitstaeslaile 
The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
assurance by one party that the other may rely on the truth of a given 
representation. No such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container aizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is 
Clarification. (See Contracts, specifications, ambiguous, clarification) 
Conformability of equipment, etc., offered 
Minimum responsive bid v. superior bid 
If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their 
needs and not maximum quality obtainable as public advertising statutes 
do not authorize agency to pay higher price for article which may be 
superior to one that adequately meets its needs_......._........--.-.. 
Samples, etc., deviating from specifications 
Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of twowspeed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match 
price of successful bidder on two-speed recorders is not legally objec- 
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CONTRACTS—Continued 

Specifications—Continued 

Conformability of equipment, etc., offered—Continued 

Samples, etc., deviating from specifications—Continued 
tionable. Even though two-speed equipment is superior to one-speed 
recorder, if bidder had indicated intent to supply two-speed equipment 
for one-speed equipment bid on, it would not have been entitled to award 
at bid price higher than that offered by two-speed equipment bidder, 
and it is by virtue of invitation and award that bidder may be consid- 
ered contractor for two-speed equipment_ 
Technical deficiencies 
Evaluation standards unknown to bidders 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that require bid evaluation to be based on 
objectively determinable factors made known to bidders in advance; 
that do not permit rejection of bid for failure to specify feature not 
required by invitation; and that require inclusion in specifications of 
requirement for submission of technical or descriptive data if needed 
for evaluation purposes. Although low bid should not have been rejected 
nor award made on basis of nonresponsive second lowest bid, cancella- 
tion of contract close ito delivery date would serve no useful purpose ; 
however, steps should be ‘taken to preclude reeurrence of such 
Wit SION. ceoneyesnciaetieg semana eee TRE ies ditemtoerebaibemmeras 

Negotiated procurement 

The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C-5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that reflect 
detailed and rigid requirements is procedure that is not in accord with 
information standards prescribed by par. 3-501(b) of Armed Services 
Procurement Reg. and by par. 4-105 of regulation specifically relating 
ito research and development contracts. Therefore, procedure should be 
corrected to provide offerors be informed of all evaluation factors in- 


volved in procurement and of relative weights to be attached to each 
factor 


Notice 

The failure before pids were invited on second step of two-step for- 
mally advertised procurement to furnish separate notice to bidder of 
technical unacceptability of low alternate proposal submitted not as sepa- 
rate package but incident to clarification of unacceptable original pro- 
posal does not constitute acceptance of low alternate proposal. Provision 
in sec. 1~-2.5038-1(b)(5) of Federal Procurement Regs, as well as in 
administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was ar- 
bitrary, capricious, or made in bad faith. 
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CONTRACTS—Continued 
Specifications—Continued 
Defective 
Contractor v. Government responsibility 
Solicitation under 10 U.S.O. 2304(a) (10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiencies on predetermined basis and also pur- 
stant to changes clause for designated changes violating no law or regu- 
lation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clause. The fact that Govt. does not impliedly warrant 
adequacy of drawings and specifications should not affect competition on 
common basis nor result in excessive contingency costs to Govt__.___-- 
While all offerors under request for proposals issued pursuant to 10 
U.S.C. 2304(a) (10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible for 
determining, identifying, and correcting any discrepancy, error, or defi- 
ciency in design or technical data in lieu of Govt.’s implied warranty of 
adequacy of drawings and specifications may not have familiarity with 
drawings equal to that of firm previously producing equipment, same is 
true in any procurement involving prior producers, and such natural com- 
petitive advance is one which procurement laws do not recognize as 
unlawful or even necessarily undesirable_.........---_--__.---.-.-.- 
Corrective action recommended 
An invitation for Argon Laser with Ceramic Discharge Tube, Carson 
Model SP-300 or equal that failed to indicate whether all or some of 
specification details were salient features or characteristics essential to 
needs of Govt. is defective invitation that provided no basis for determi- 
nation made under par. 1-1206.4 of Armed Services Procurement Reg. to 
effect that deviations in successful bid which failed to comply with im- 
portant aspects of invitation were minor or inconsequential, and deterred 
brand name manufacturer from offering lower priced ‘“‘or equal” item. In 
future procurements utilizing brand name or equal descriptions, actual 
needs should be determined in advance and only those needs set forth as 
salient characteristics in appropriate terms in invitation............ 
Descriptive data 
Inadequate 
Award made nonetheless 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject 
to review by U.S. General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive lit- 
erature is considered, determination that bid was responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Omission from invitation 
Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for bids 
of contracting agency’s Contract Clause Book provisions concerning 
availability of specifications—term considered to include packaging 
sheets—satisfying requirement in 10 U.S.C. 2305(b) that if descriptive 
language and attachments necessary to full and free competition that are 
omitted from invitation are otherwise accessible to all competent and 
reliable bidders, invitation is not invalid........-.-..----.--.---.---. 
Purpose 
Requirement for inclusion of drawings and descriptive data in bids 
on dehumidifiers without defining its purpose and effect and without 
stating noncompliance would preclude bid consideration, and which had 
as its purpose determining whether product offered will conceivably 
meet specifications and to generally establish what bidder proposed to 
furnish, is requirement directed toward determining responsibility of 
bidder rather than responsiveness of bid and there is no valid basis for 
rejecting low bid solely for failure to submit drawings and data. How- 
ever, if acceptable product cannot be procured without descriptive litera- 
ture indicating exactly what bidder proposes to furnish, invitation 
should be canceled and reissued in compliance with sec. 1—2.202—5 of Fed- 
eral \Peeduensunt Regi. ii ise oe a Lela 
“Requirements” clause in invitation 
An administrative determination based on unadvertised standards that 
elevating platforms offered by low bidder were technically inadequate 
to serve needs of Govt. contravenes established principles governing for- 
mal advertising that require bid evaluation to be based on objectively 
determinable factors made known to bidders in advance; that do not 
permit rejection of bid for failure to specify feature not required by 
invitation; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award 
made on basis of nonresponsive second lowest bid, cancellation of con- 
tract close to delivery date would serve no useful purpose ; however, steps 
should be taken to preclude recurrence of such situation............... 
Voluntary submission 
Nonconformance to specifications 
A bid on automotive infrared exhaust gas analysis systems which in- 
cluded unsolicited descriptive literature that did not conform to specifi- 
cations, but accompany letter considered part of bid offered to meet speci- 
fication, is responsive bid where unsolicited nonresponsive descriptive 
literature did not qualify bid or affect Govt.’s right to require conformity 
with specifications. Absent qualification in bid, compliance with specifi- 
cations determinative on basis of product and not on speculative inter- 
pretations of unsolicited descriptive literature, acceptance of noise level 
in systems as minor deviation, correction of which would have negligible 
effect on price was within province of contracting agency.............. 
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CONTRACTS—Continued 

Specifications—Continued 

Deviations 

Delivery provisions 

The failure of low bidder to furnish guaranteed maximum weight 
and maximum dimensions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did not 
render bid nonresponsive where maximum shipping cost was ascertain- 
able from other information contained in invitation—size and weight of 
transceiver—there is no question as to bidder’s undertaking to meet all 
requirements of specifications, including delivery, and that on basis of 
possible transportation costs, low bidder had offered most advantageous 
DE Ge GOR Sits has ka ote edt usiebbb siecildn ese 

Failure to designate in bid f.o.b. poiat of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”’—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised__._.......---..-...------ 

Cancellation in its entirety of contract erroneously awarded to nonre- 
sponsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder__._.__ 

The mere insertion by Govt. of symbol “X” in particular box of invi- 
tation not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condi- 
tion and, therefore, failure of bidder to respond to boxed “X” regarding 
f.0.b. origin shipping point information relating to responsiveness of his 
bid, failure must be treated as though bidder had taken deliberate excep- 
tion to material provision of advertised invitation.................-. 

Informal v. substantive 
Cost information 

Refusal to submit certified cost apportionment that satisfies statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Cost information—Continued 
cost apportionment data to circumvent statutory cost limitations is re- 
garded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available 
to determine whether statutory cost limitations have been met by 
bidder ra isbitiue. fun. Setdabesmecte ue y ioe ae elt bel i 
Invitation to bid provisions 
Where low bid is properly held nonresponsive because bidder failed to 
return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F.2d 418—doctrine to 
effect that contract clauses required by statutory regulations are incor- 
porated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award and, therefore, “Christian 
doctrine” relating to construction of executed contract may not be invoked 
to insert conditions in bid after bid opening and before award, and 
matter is for resolution under rule that in case of missing papers intention 
of bidder is to be determined from bid as submitted_.2._..._._._.____._ 
Payment date for Government land 
Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 39 U.S.C. 2103 
(a) and 2112(2) requiring consummation of post office lease agreements 
in accordance with 41 U.S.C. 5—award to lowest, responsible bidder 
whose bid conforms to advertised specifications. The site payment, ma- 
terial requirement that contracting officer could not waive, either under 
original bid or bid extension, award to low bidder should be canceled 
and béd deposit: re@und@eeasii ose b ose cab bis si ccd ens 
Drawings 
Omissions and misdescriptions 
Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to provide 
that omissions from drawings or specifications, or misdescription of 
details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shall not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2305 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt. and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
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CONTRACTS—Continued 


Specifications—Continued 
Failure to furnish something required 
Addenda acknowledgment 
Certified mail, etc., records in lieu 
Cancellation of award to second low bidder under invitation for bids 
that contained small business set-aside for alteration of Veterans Admin- 
istration hospital building and award to low bidder initially denied award 
for failing to acknowledge addenda that affected price increase in space 
provided on bid form for number and addenda date was proper where 
invitation prescribed that certified mail and telegraph company records 
would be considered acknowledgment of amendment and certified mail 
receipt for addenda had been signed by official of low bidder and received 
prior to bid opening. Therefore, receipt of addenda having been acknowl- 
edged by method specified in invitation, low bidder obligated to comply 
with its terms was entitled to award under 41 U.S.C. 258(b) and sec. 
1-2—-407.1 of Federal Procurement Regs__....-...--...-.------------- 
Waiver 
When failure to acknowledge amendment to invitation prior to opening 
of bids does not affect price, quantity, or quality, rule for application is 
that if it can be shown that bidder, upon acceptance of bid, could be re- 
quired to perform at bid price in accordance with all terms and condi- 
tions of amended invitation, bid rejection is not required. Therefore, 
failure of low bidder to acknowledge two amendments under invitation 
for indefinite quantity of floodlight sets, one merely repeating packing 
requirements of Navy specifications incorporated in invitation, other re- 
laxing delivery from 90 to 120 days—even though as result Govt. could 
require delivery of more units—not affecting price, quality, or quantity, 
failure may be waived as bid informality_.._..._...._...--_----.----_- 
Bid signature 
Rejection of only bid received before bid opening because it was not 
signed was not required by par. 2-405 of Armed Services Procurement 
Reg., but representative who had delivered bid should have been per- 
mitted to sign it, not on basis that his authority to bind bidder was known 
or made obvious by his conduct, but because bid was only one received 
and neither question of bidder option to elect after bid opening whether 
or not to be bound, nor question of prejudice to other bidders was in- 
volved—only other bid received being acceptable late bid submitted at 
higher price. Therefore, unsigned bid must now be treated as if permis- 
sion to sign it had been given and bid may be considered for award__~~- 
Cost data 
Refusal to submit certified cost apportionment that satisfies statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
cost apportionment data to circumvent statutory cost limitations is 
regarded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available to 
determine whether statutory cost limitations have been met by bidder_-_. 
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CONTRACTS—Continued 


Specifications—Continued 
Failure to furnish something required—Continued 
Information 
Buy American Certificate 
Under invitation permitting bidders to offer either domestic or foreign- 
end products, low bidder—an English concern—notwithstanding its fail- 
ure to list in Buy American certificate that it would furnish foreign-end 
products has submitted bid which on its face complies in all material 
respects with invitation and, therefore, such bid must be regarded as 
responsive. Effect of acceptance of such bid is matter of evaluation 
rather than responsiveness. Accordingly, acceptance of low bid which was 
corrected to show that equipment was to be manufactured in Great 
Britain, fact known to the contracting personnel, and which remained 
low after evaluation under Buy American standards was not prejudicial 
to other bidders and resulted in contract as intended by parties__._.___- 
Delivery, etc., information 
Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, 
to be shipped on f.o.b. origin basis that did not specify point of origin, 
information that also was not furnished in confirming letter, properly was 
rejected as nonresponsive where f.o.b. shipping point could not be ascer- 
tained by reading of bid as whole. Although small business bidder has 
only one refinery and it was identified in both telegram and confirming 
letter, fuel being obtainable from wide number of sources, and bidder 
having listed in its basic bid three different origin points for four separate 
increments of JP-4 grade fuel, Govt. could neither determine transpor- 
tation costs for evaluation purposes, nor if it accepted bid, legally bind 
bidder to deliver at-ite refinefy <=... 4.26. scccccee tl 
Descriptive data sufficiency 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject 
to review by U.S. General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive litera- 
ture is considered, determination that bid was responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
ment by focal aevertitings 2: ses tersci Se ctca tec ascceuosiess 
Experience data of equipment offered 
Experience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 13 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to re- 
sponsiveness of bid and not responsibility of bidder in view of critical 
nature of procurement and express language of experience requirements 
coupled with cautionary notice that experience data must be submitted 
with bid. Therefore, rejection of low bid for failure to submit required 
operating experience of units offered before bid opening time was proper, 
for to accept such information after bids were opened would be prej- 
CASE Bm CERIO IIR evs crcitccsntinneiiimnncisticcmntmdimnitiniimanions 
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CONTRACTS—Continued 


Specifications—Continued 

Failure to furnish something required—Continued 

Invitation to bid provisions 

Where low bid is properly held nonresponsive because bidder failed to 
return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine’ enunciated in 312 F. 2d 418—doctrine to 
effect that contract clauses required by statutory regulations are incor- 
porated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award and, therefore, “Christian 
doctrine” relating to construction of executed contract may not be in- 
voked to insert conditions in bid after bid opening and before award, and 
matter is for resolution under rule that in case of missing papers inten- 
tion of bidder is to be determined from bid as submitted_........____- 

Furnishing more than contract requirements 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, de- 
livery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
of successful bidder on two-speed recorders is not legally objectionable. 
Even though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 
SOP 10 NOE. BUI einen scan typ itsinattinnnbiteteinniincln agian 

Minimum needs requirement 

Erroneously stated 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 


Superior products 

If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their needs 
and not maximum quality obtainable as public advertising statutes do 
not authorize agency to pay higher price for article which may be 
superior to one that adequately meets its needs.._..........-....------ 
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CONTRACTS—Continued 


Specifications—Continued 

Misdescriptions, etc. 

Construction contracts 

Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to pro- 
vide that omissions from drawings or specifications, or misdescription 
of details of work necessary to carry out intent of drawings and spec- 
ifications, or details which are customarily performed shall not relieve 
contractor from performing omitted or misdescribed details of work is 
not restrictive of full and free competition contemplated by 10 U.S.C. 
2305(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that 
contracting agency has primary responsibility for drafting specifica- 
tions to meet requirements of Govt., and clause is reasonable and neces- 
sary in performance of complicated construction contracts, general usage 
of clause will not be questioned 

Propriety 

Invitation for floodlight sets requiring Govt. to purchase minimum 
of 963 units and obligating prospective contractor to supply up to 3,000 
units and to offer separate prices on two different types of packing on 
minimum quantity and on difference between minimum and maximum 
quantities, or 2,087 units—bids to be evaluated on basis of 50 percent of 
each type packing—meets requirements prescribed by par. 3-409.3 of 
Armed Services Procurement Reg. for indefinite quantity procurement, 
notwithstanding failure to advertise exact number of each type packing 
to be procured under minimum quantity, regulation only requiring state- 
ment of minimum and maximum quantities of item to be purchased and 
not of collateral items such as packing 

Restrictive 

Particular make 
“Or equal” product acceptability 

In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper; even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered 
had been properly resolved under par. 3-804 of Armed Services Procure- 
ment Reg. However, “or equal” products which were not considered 
should have been forwarded without delay for technical evaluation and 
possible qualification for future procurements, and service claim should 
have been Weet@et. os csde i ks eh a ee i 

Salient characteristics 

An invitation for Argon Laser with Ceramic Discharge Tube, Carson 
Model SP-300 or equal that failed to indicate whether all or some of 
specification details were salient features or characteristics essential to 
needs of Govt. is defective invitation that provided no basis for deter- 
mination made under par. 1-1206.4 of Armed Services Procurement Reg. 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Partioular make—Continued 
Salient characteristics—Continued 

to effect that deviations in successful bid which failed to comply with 
important aspects of invitation were minor or inconsequential, and 
deterred brand name manufacturer from offering lower priced “or equal’’ 
item, In future procurements utilizing brand name or equal descriptions, 
actual needs should be determined in advance and only those needs set 
forth as salient characteristics in appropriate terms in invitation___.__- 

Proprietary item, process, etc. 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 
OOO: en Rited ek ee dr ie Mdiietinenn 

Review of specifications 

Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be prejudi- 
cial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misunder- 
standing of specifications. Therefore, to obtain broadest possible competi- 
tion, questions relating to meaning of specifications raised before bid 
opening should be treated as requests for information rather than as pro- 
tests, particularly when award must be made prior to resolution of 
questions by U.S. General Accounting Office under protest procedure____ 

Samples 

Preproduction sample requirement 
Sample superior to contract 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
of successful bidder on two-speed recorders is not legally objectionable. 
Bven though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 
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CONTRACTS—Continued 
Specifications—Continued 
Samples—Continued 
Preproduction sample requirement—Continued 
Waiver 


Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low 
under amended request for proposals issued pursuant to public exigency 
authority of 10 U.S.C. 2304(a) (2) in order to evaluate two offers re- 
ceived on common basis of first article testing is not “clarification” of 
offer but negotiation that is not within exceptions to discussion with 
all offerors contemplated by par. 3—805.1(a)(v) of Armed Services Pro- 
curement Reg. and 10 U.S.C. 2304(g). Although further negotiation was 
required with low offeror under amended proposal, notwithstanding that 
because of satisfying first article testing requirement, offeror possibly 
would not meet price reduction and delivery schedule, cancellation of 
contract is not required due to advanced stage of production__.__..____ 

The sole-source procurement and award of letter contract for addi- 
tional requirements to contractor awarded initial procurement under 
public exigency authority of 10 U.S.C. 2304(a) (2) was not unreasonable 
exercise of contractor’s discretionary authority to determine extent of 
negotiation in view of emergency status of procurement and fact only 


other offeror under initial request for proposals would need time to 


comply with first article testing requirement. However, in future in 
order to determine possibility of procurement by competitive negotiation, 
elements of anticipated delivery schedule should be formulated with more 
PROCMIOR siineiiihesi ees db oe eth sedi Edenh 
Time for submission 

Bid samples forwarded by commercial truck which were not timely 
delivered due to conditions of local unrest may not be considered under 
invitation which in soliciting bids for requirements contract provided for 
consideration of late samples only when sent by certified or registered 
mail and precluded reapplication of previously submitted samples. 
Bidders on notice that samples were integral part of bid for evaluation 
purposes, submission of samples is not considered mere technicality 
that may be waived. Therefore, bidder in using commercial trucking 
assumed risk of late delivery, and samples not having been forwarded 
as required for consideration under provisions governing late bids, re- 
jection of low bid is proper under sec. 1—2.308—5 of Federal Procurement 


Foreign subcontractors 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete con- 
struction of naval vessels in foreign shipyards, is not prohibited. The hull 
components constituting less than 10 percent of total value of submarine, 
and work to be performed in foreign shipyard but 39 percent of value 
of hull, welding and assembly services proposed are not considered ves- 
gel construction contemplated by appropriation act prohibitions and, 
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CONTRACTS—Continued 

Subcontracts—Continued 

Propriety—Continued 

Foreign subcontractors—Continued 

therefore, Navy may consent to subcontracting of services to Canadian 
Ott sniinadwleligdcdied tide aad sls BH bes es 
Warranties 

Deviation from specifications 

Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that required 
successful contractor shortly after award to submit list of containers, 
locations, and frequencies of pickup—which it failed to do—were calcu- 
lated to discourage reliance on Govt.’s suggested schedule of pickup fre- 
quencies and container sizes and not to serve as warranty. Therefore, 
contractor is not entitled to additional compensation for 11 percent varia- 
tion in quantum of work performed—a variation that is not specification 
“change” that is actionable for failure to issue change order___._____-_ 

The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
‘assurance by one party that the other may rely on the truth of a given 
representation. No such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” pickup 
schedule and container sizes and contractor after award was “required” 
to inspect work area and submit its own list of containers, locations, and 
frequencies of pickups and, therefore, contractor is not entitled to addi- 
tional compensation on basis of 11 percent variation between work per- 
formed and Govt.’s suggestions—a variation that is not specification 


Implied 
Assumption of risk by contractor in lieu 
Solicitation under 10 U.S.C. 2804(a) (10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiencies on predetermined basis and also pur- 
suant to changes clause for designated changes violating no law or regu- 
lation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clause. The fact that Govt. does not impliedly warrant 
adequacy of drawings and specifications should not affect competition 
on common basis nor result in excessive contingency costs to Govt__.__- 
While all offerors under request for proposals issued pursuant to 10 
U.8.0, 2804(a) (10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible for 
determining, identifying, and correcting any discrepancy, error, or defi- 
ciency in design or technical data in lieu of Govt.’s implied warranty of 
adequacy of drawings and specifications may not have familiarity with 
drawings equal to that of firm previously producing equipment, same 
is true in any procurement involving prior producers, and such natural 
competitive advantage is one which procurement laws do not recognize 
as unlawful or even necessarily undesirable... 





709 


576 


576 


750 


RS aett BV 


Fo ERNE ES SES LRP EE MEE OAs ELLIO LE IRE LOLS EOE 6, SES i FE wits 9 


REEL REDE 2d Ps TB ITE 


EE POLE ARs ELLIE ELEN: NEF Ba SES 





COURTS 
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Costs 
Transcripts 
The Administrative Office of U.S. Courts authorized in view of Tate v. 
U.S., 359 F. 2d 245 (1966), to furnish transcripts for defendants prose- 
cuted and convicted in U.S. side of Court of General Sessions who are 
allowed ‘to appeal to Dist. of Columbia Court of Appeals in forma 
pauperis, may charge transcript fees to appropriations made for costs 
incurred under 28 U.S.C. 753(f), and such costs are not limited to $300 
imposed by Criminal Justice Act of 1964 (18 U.S.C. 3006A(a)), but 
payment for transcripts may be made in manner used to pay for tran- 
scripts for defendants prosecuted in U.S. District Courts in cases where 
cost of transcript exceeds $300..............-...-.~--..........-.... 
Decisions 
Merlyn BH. Horn v. United States, 185 Ct. Cl. 795. (See Pay, retired, 
fleet reservists, retainer pay withholdings, disability compensation 
as civilian) 
District of Columbia 
Court of General Sessions 
Transcripts 
Although indigent defendants prosecuted by U.S., whether in U.S. 
branch of Dist. of Columbia Court of General Sessions or in U.S. Dis- 
trict Court for Dist. of Columbia, for petty offenses as defined in 18. 
U.S.C. 1 are not entitled on appeal to Dist. of Columbia Court of Appeals 
to transcript at expense of U.S. under Criminal Justice Act of 1964 
(18 U.S.C. 3006A (a) )—act expressly excluding defendants charged with 
petty offenses—in view of holding in Tate v. U.S., 359 F. 2d 245 (1966), 
that 11 D.C. Code 935 makes 28 U.S.C. 753(f), authorizing payment of 
transcript fees in forma pauperis proceedings applicable to Court of 
General Sessions, defendants convicted of petty offenses in U.S. side of 
Court of General Sessions may be furnished transcripts without charge. 
B-158485,. Mar. 17, 2004, mieGiQed a aicscissiissicdes witiensiitvintdicinntinticienichittnsntidignchiiiptte 
Judgments, decrees, etc. 
Claims subsequent to judgment 
Period not included in judgment 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 23, 1943, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July 31, 1953, period barred by reason that under 28 U.S.C. 
2501, payment of judgment was restricted to period July 1, 1957, to 
Dec. 11, 1964, and under 31 U.S.C. 7la, payment of claim received 
Aug. 1, 1963, by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 
1957, but in view of recognition of uncorrected military records of officer, 
he is entitled to disability retired pay from date of judgment._._.____. 
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COURTS—Continued 

Jurors 

Government employees 

Granting of court leave 

An employee who had served on jury duty both under his current 
4-year term appointment made pursuant to sec, 316.301 of Civil Service 
Commission regulations and under prior 1-year temporary limited ap- 
pointment authorized as prescribed by sec. 316.401 of regulations may 
be granted court leave for jury duty performed under both appointments, 
5 U.8.C. 6822 authorizing that compensation of “any employee of the 
United States or the District of Columbia” shall not be diminished by 
reason of jury service in any State court or court of U.S., restriction 
on granting of leave of absence with pay to temporary employees for pur- 
pose of serving on jury duty is not required. 38 Comp. Gen. 307; 20 id. 
183 ; id. 145; and B-127804, dated May 11, 1956, modified 
Narootics addicts proceedings 

Court appointed physicians reimbursement 

When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 8411-3426), appoints 
and selects private physicians, compensation of court appointed private 
physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Expenses,” for although 
HEW bears cost of examinations performed by regular or contract 
physicians of Surgeon General’s Office, their appropriations are not avail- 
able for payment of court selected private physicians over whom they 


CRIMINAL LAW VIOLATIONS 

Jurisdiction 

General Accounting Office v. Attorney General 

The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is crimi- 
nal statute enforceable by Dept. of Justice and courts, Attorney General 
has final determination of issues arising under provision and, therefore, 
Comptroller General does not have authority to make binding determina- 
tion as to proper interpretation of prohibition...................-..-. 

CUSTOMS 

Brokers fees 

Government shipments 

Although reimbursement of $12 brokerage fee paid by employee of 
U.S. Forest Service to clear through customs teledendrometer purchased 
from foreign source by Service may be made to employee on basis Treas- 
ury Dept., Bur. of Customs, procedure for clearing Govt. shipments 
from abroad through customs without incurring expense of hiring 
outside customs brokers was misunderstood and small amount of fee 
involved, in future procedure of filing customs Form 3461—‘“Appli- 
cation and Special Permit for Immediate Delivery”—either on individ- 
ual or yearly basis, should be followed to clear Govt. shipments with- 
out expense of using brokers, and any duty payable billed to agency 
concerned ¢ 
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CUSTOMS—Continued 


Employees 

Overtime services 

Travel expenses 

The travel and subsistence expenses incurred by Bureau of Customs 
border clearance inspectors incident to nonregular overtime unlading as- 
signment at McGuire Air Force Base, New Jersey, and billed to Depart- 
ment of Air Force in accordance with Bureau’s regulations may be 
paid by Department, provisions of regulations conforming to author- 
ity in 19 U.S.C. 1447 prescribing reimbursement ‘to Govt. by party in 
interest for expenses incurred by inspectors on nonregular assignments 
at place other than port of entry. The fact that travel and subsistence ex- 
penses may be incurred when employees are entitled to premium pay 
does not affect propriety of regulations 
Services in foreign ports 

Recovery 

Bureau of Customs costs other than overtime compensation for fur- 
nishing services to airline carriers at Canadian airports to tentatively 
clear air passengers and baggage bound for U.S. is for recovery from car- 
riers under 31 U.S.C. 488a—so-called “User Charges” statute—which 
authorizes Govt. agencies to charge for services not previously charged 
and to revise charges not fixed by law. The preclearance operation in 
Canada essentially of advantage to airlines and not Bureau, costs, 
including employees compensation, may be recovered to extent they are 
in excess of costs that would be incurred if all customs operations in- 
volved were performed in U.S., the costs to be fixed in accordance with 


In view of fact that “User Charges” statute, 31 U.S.C. 488a, did not 
repeal or modify existing statutes, charges collected from airline car- 
riers for preclearance of passengers and baggage at Canadian airports 
are for deposit to appropriation from which charges were paid in accord- 
ance with requirement in 19 U.S.C. 1524 relating to deposit of customs 
CRATOQOS) iwi sid ei dees tai tin sisi d edie Dil 
Services outside regularly scheduled hours 

Cost recovery 

Additional costs, including compensation, incurred to extend hours of 
service at customs ports of entry and customs stations along Canadian 
and Mexican borders that do not maintain 24-hour service, and toe pro- 
vide service at rail transshipment point, are recoverable in accordance 
with 31 U.S.C. 488a, so-called “user charges” statute, from party request- 
ing special service. However, under 19 U.S.C. 1451, Tariff Act of 1930, as 
amended, any costs resulting from assignment of additional personnel 
during regularly scheduled hours would not be recoverable. Costs col- 
lected for any special customs service may be deposited to appropriation 
from which costs were paid... 2.26.2 ne ncn cee n nen ncsenwncns 


DAMAGES 


Contracts. (See Contracts, damages) 

Flood control projects. (See Public Works, flood control projects, damage 
liability) 

Property 
Public. (See Property, public, damage, loss, etc.) 
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DEBT COLLECTIONS 
Amount uncollectible 
Writeoff does not preclude collection 
The fact that debt has been written off by administrative agency as 
uncollectible does not preclude subsequent satisfaction of indebtedness, 
GAO Policy and Procedures Manual for Guidance of Federal Agencies, 
Title 4, sec. 56.7, entitled “Administrative Accounting for Uncollectible 
Debts,” prescribing maintenance of administrative record as opposed to 
accounting record of debts written off as uncollectible with view that at 
some future time debt might become collectible through set-off of amounts 
due debtor from agency 
DELEGATION OF AUTHORITY 
Between agencies 
Automatic data processing equipment 
Exclusive authority prescribed by Pub. L. 89-306 to General Serv- 
ices Administration to procure all general-purpose automatic data proc- 
essing equipment and related supplies and equipment for use by other 
agencies includes procurement of punch cards and tabulating paper, 
even if these items are considered printing, binding, and blank-book 
work that 44 U.S.C. 111 provides “shall be done at the Government 
Printing Office,” as exclusive jurisdiction of GSA in ADFE field super- 
sedes any other authority and, therefore, items may be added to defi- 
nition of supplies in sec. 101-32.402—4 of Federal Property Management 
Regs. However, to achieve economy and efficiency, authority of GSA may 
be delegated if GPO can procure items on more favorable terms 
DEPARTMENTS AND ESTABLISHMENTS 
Status 
Maritime subsidy board 
The “actual tax” doctrine used by Maritime Subsidy Board in comput- 
ing “net earnings” of American vessel operators subsidized under 
Merchant Marine Act, 1986, as amended, for purpose of applying revenue 
acd recapture provisions of operating-differential subsidy contracts 
under which investment credit against Federal income tax established 
by 1962 Revenue Act is not considered applicable to subsidized opera- 
tors, does not contravene sec. 208(e) of 1964 Revenue Act prescribing 
“Treatment of Investment Credit by Federal Regulatory Agencies,” as 
Board in administering operating differential subsidy contracts is not 
regulatory agency within meaning of sec. 208(e), and, therefore, is 
without jurisdiction with respect to taxpayer that uses investment credit 
to reduce Federal income tax 
Smithsonian Institution 
National Zoological Park 
As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally 
to administrative officials of Govt., limitations that are not affected by 
act of Nov. 6, 1966, authorizing negotiation of concession operations at 
Zoo with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Status—Continued 
Smithsonian Institution—Continued 
National Zoological Park—Continued 
that it would not be feasible or practicable to use formal advertising 
procedures, combined contract may be negotiated under 41 U.S.C. 252 
(c) (10) and sec. 1-3.210 of Federal Procurement Regs............_-- 
DISTRICT OF COLUMBIA 
Courts. (See Courts, District of Columbia) 
Leases, concessions, rental agreements, etc. 
Property acquired by the District 
An unused school facility which was transferred by Board of Educa- 
tion to District of Columbia Govt. to whom restrictions of sec. 321 of 
Economy Act of 1982, respecting properties of U.S., do not apply, may be 
leased by District under authority in 1 D.C. Code 244(c) to Community 
Assistance, Inc., local nonprofit organization whose activities are within 
scope of community activities prescribed by 31 D.C. Code 801 and sec. 2 
of Pub. L. 90-292, for use of public school buildings, provided repairs 
to building corporation proposes to make at its own expense do not 
change character or nature of building, and plans for work and work 
performed are approved by District. 
DOCUMENTS 
Incorporation by reference 
Bid evaluation information. (See Bids, evaluation, incorporation by 
reference ) 
Christian doctrine 
Where low bid is properly held nonresponsive because bidder failed 
to return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of 
parties, so-called “Christian doctrine’ enunciated in 312 F. 2d 418— 
doctrine to effect that contract clauses required by statutory regulations 
are incorporated by law in contract—is not for application. Issue of bid 
responsiveness is for determination prior to award and, therefore, 
“Christian doctrine” relating to construction of executed contract may 
not be invoked to insert conditions in bid after bid opening and before 
award, and matter is for resolution under rule that in case of missing 
papers intention of bidder is to be determined from bid as submitted___-_ 
Failure to designate in bid f.o.b. point of origin as required by invi- 
tation was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine’—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated in 
invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.0.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option snould not be exercised 
Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its ap- 





DOCUMENTS—Continued 
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Incorporation by reference—Continued 

Christian doctrine—Continued 
plicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, doc- 
trine of G.L. Christian and Associates v. U.S., 312 F. 2d 418, may not 
be invoked to give Directive force and effect of law and to read into con- 
tract mandatory clauses of ASPR that were not included___..______-- 
EASEMENTS, RIGHTS-OF-WAY 
Damage, loss, etc. 

Government liability 

Project agreements with local authorities 

Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which neces- 
sitates alteration of railroad bridge and its approaches, although it 
would be preferable to amend project agreement between Federal Govt. 
and local flood control district entered into under authority of Water- 
shed Protection and Flood Prevention Act, which precludes Federal 
Govt. from assuming cost of land, easements, and rights-of-way, and to 
have district in turn enter into concomitant agreement with railroad 
company for alteration of bridge and its approaches and second agree- 
ment to acquire easement of attachment, there is no objection to paying 
damages, whether or not railroad company agrees to make needed al- 
terations, in order to secure title to easement and protect Govt.’s 
IE: sisting ern treionemithetitneminaguamnadinnnitinsenictnd MDA. 


EDUCATION 


Veterans. (See Veterans, education) 


EQUAL EMPLOYMENT OPPORTUNITY 


Contract provision. (See Contracts, labor stipulations, nondiscrimination ) 
Officers and employees 

Discrimination 

Remedial action 

The remedial action of retroactively promoting employee alleging 
racial discrimination after employee had been promoted from grade 
GS-9 to grade GS-11 without regard to complaint does not entitle em- 
ployee to higher grade salary for period prior to effective date of his 
regular promotion, neither 5 U.S.C. 7151 nor implementing Civil Service 
Regs. providing for retroactive remedial action in event of finding 
of discrimination. Furthermore, employee may not be paid additional 
compensation under “Back Pay Statute”. (5 U.S.C. 5596), or on basis 
of retroactive correction of administrative error, failure to timely pro- 
mote employee being neither positive adverse administrative action 
required for payment under statute nor administrative error......._. 


EQUIPMENT 


Automatic Data Processing Systems 
Lease-purchase agreements 
Appropriation availability 
An installment purchase plan for computer replacement project 
that provides for payment over period of years is proposal for sale on 
credit that contemplates contract extending beyond current fiscal year, 
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EQUIPMENT—Continued 

Automatic Data Processing Systems—Continued 

Lease-purchase agreements—Continued 

Appropriation availability—Continued 

contract that would continue unless affirmative action is taken by 
Govt. to terminate it and, therefore, such plan would be in conflict with 
secs. 3732 and 3679, R.S., which prohibit contract or purchase unless 
authorized by law and unless adequate funds are available for fulfill- 
ment of agreement. Notwithstanding economic advantage of purchase 
over rental, lack of sufficient funds to purchase equipment outright can- 
not be used to frustrate statutory prohibition against contracting for 
purchases in excess of available funds, absent congressional authority__ 

Leases 

Long term 

Long-term leases for automatic data processing equipment under fiscal 
year appropriations that would commit Govt. to minimum rental period 
of more than 1 year, and whose multi-year character would not change 
until Govt. took effective cancellation action, are prohibited by 41 
U.S.C. 11; 31 id. 665(a) ; id. 712a, and of three lease plans submitted 
only one that does not obligate Govt. to continue rental period beyond 
fiscal year in which made, and contains renewal option, is not legally 
Objectionable. However, revolving funds may be used to finance leases 
for reasonable periods of time in excess of 1 year, subject to conditions 
that sufficient funds are available and are obligated to cover costs under 


Selection and purchase 
Time for submission of offers 

Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufac- 
turers and test their equipment, legality of procurement is unaffected. 
10 U.S.C. 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not be 
illegal because some, offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 
system procurement on component basis is subject of study 

What constitutes supplies 

Exclusive authority prescribed by Pub. L. 89-306 to General Serv- 
ices Administration to procure all general-purpose automatic data proc- 
essing equipment and related supplies and equipment for use by other 
agencies includes procurement of punch cards and tabulating paper, even 
if these items are considered printing, binding, and blank-book work that 
44 U.S.C. 111 provides “shall be done at the Government Printing Office,” 
as exclusive jurisdiction of GSA in ADF® field supersedes any other 
authority and, therefore, items may be added to definition of supplies 
in sec. 101-32.402—4 of Federal Property Management Regs. However, to 
achieve economy and efficiency, authority of GSA may be delegated if 
GPO can procure items on more favorable terms.....................- 462 
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EVIDENCE 

Preponderance v. substantial 

Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. Therefore, 
in absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error, prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 
Trice at destination of shipment 
Presumptions 

Death 

Retired pay checks of Army master sergeant retired under 10 U.S.C. 
8914 that during his employment outside continental U.S. by private 
firm are to be sent to bank in U.S., upon his alleged capture by enemy 
forces may not be issued to bank or any other person on his behalf 
for support of his family. The right of retired member of uniformed 
services terminates upon death and power of attorney executed by him 
is automatically revoked by his death, whether or not fact of death is 
known, and in absence of statutory authority providing otherwise, and 
because presumption of death after lapse of 7 years rule is not applicable, 
payment of retired pay on behalf of missing sergeant must be held in 
abeyance until it is established that he is not dead 

Negligence 

Loss, etc., of funds 

A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate” for “new rate” stocks of stamps is not 
considered to have exercised high degree of care that is expected from an 
accountable officer in performance of duty and, therefore, unexplained 
shortage raising presumption of negligence that record does not rebut, 
relief from liability for shortage may not be granted to employee under 
89 U.S.C. 2401 or 31 U.S.C. 82a-1 

FAMILY ALLOWANCES 

Separation 

Type 2 

Common residence 
Management and control by member 

Payment of monthly rental by member of uniformed services to wife’s 
parents for accommodations furnished pregnant wife during his absence, 
and supplying of funds for operation of car and to provide clothing for 
wife and needed baby items do not entitle member to $30 monthly family 
separation allowance prescribed in 37 U.S.C. 427(b) to compensate mem- 
ber for additional household expenses occasioned by separation due to 
military assignment. The household of wife’s parents is not subject to 
management and control of member—a prerequisite for payment of 
allowance—and fact that he pays rent, cost for which basic allowance 
for quarters provides, and supplies other funds affords no legal basis for 
crediting member with family separation allowance 
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FEES 

Bank drafts, money orders, etc. 

Use of collection proceeds 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with ap- 
propriate accounting adjustment as optional method to employee paying 
fee from his personal funds and obtaining reimbursement from appro- 
priation will not contravene requirements of 31 U.S.C. 484 that gross 
amount of moneys received on behalf of U.S. must be covered into 
Treasury as miscellaneous receipts. Proposed procedure under which cost 
of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 
been developed and approved for promptly effecting necessary account- 


Court appointed 
Examine narcotics addicts 

When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 3411-3426), appoints and 
selects private physicians, compensation of court appointed private 


physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Expenses,” for although 
HEW bears cost of examinations performed by regular or contract phy- 
sicians of Surgeon General’s Office, their appropriations are not avail- 
able for payment of court selected private physicians over whom they 


Services to public 

Collection and disposition 

In view of fact that “User Charges” statute, 31 U.S.O. 483a, did not 
repeal or modify existing statutes, charges collected from airline carriers 
for preclearance of passengers and baggage at Canadian airports are for 
deposit to appropriation from which charges were paid in accordance 
with requirement in 19 U.S.C. 1524 relating to deposit of customs charges. 24 

Inspectional services 

Custom services in foreign ports 

Bureau of Customs costs other than overtime compensation for furnish- 
ing services to airline carriers at Canadian airports to tentatively clear 
air passengers and baggage bound for U.S. is for recovery from carriers 
under 31 U.S.C. 488a—so-called “User Charges” statute—which author- 
izes Govt. agencies to charge for services not previously charged and to 
revise charges not fixed by law. The preclearance operation in Canada 
essentially of advantage to airlines and not Bureau, costs, including 
employees compensation, may be recovered to extent they are in excess of 
costs that would be incurred if all customs operations involved were per- 
formed in U.S., the costs to be fixed in accordance with 31 U.S.O. 488a___ 
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FEES—Continued 


Services to public—Continued 
Inspectional services—Continued 
Outside regularly scheduled hours 
Additional costs, including compensation, incurred to extend hours of 
service at customs ports of entry and customs stations along Canadian 
and Mexican borders that do not maintain 24-hour service, and to provide 
service at rail transshipment point, are recoverable in accordance with 
81 U.S.C. 488a, so-called “user charges” statute, from party requesting 
special service. However, under 19 U.S.C. 1451, Tariff Act of 1930, as 
amended, any costs resulting from assignment of additional .personnel 
during regularly scheduled heurs would not be recoverable. Costs col- 
lected :for any special customs service may be deposited to appropriation 
from which costs were paid_ 
Witnesses 
Administrative proceedings 
Judicial precedent having established basis for payment for mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Internal 
Revenue Service to uetermine tax liability of taxpayer may be paid fees 
and mileage provided by 5 U.S.C. 508(b), whether witness is person liable 
for tax or is person whose testimony is revelant or material to inquiry 
involving taxpayer. 45 Comp. Gen. 654, overruled 
Military personnel 
Courts of foreign forces 
When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.O. 708 issue orders to member directing 
his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.S.C. 1821 would 
be entitled to fees and mileage, including subsistence when applicable, 
authorized for witnesses attending U.S. courts, payment to be made to 
member from funds supplied by foreign force, in advance if available, or 
after completion of service upon availability of funds 
FOREIGN GOVERNMENTS 
Donations, grants, loans, etc. 
Procurements 
Bid evaluation 
Cancellation of invitation for bids on light and heavy diesel electric 
locomotives under development loan to Pakistan and resolicitation of 
procurement is not justified where same locomotives would be offered 
and only price competition between two bidders would result and, there- 
fore, award should be made under invitation. One bidder determined to be 
ineligible for award of light locomotives, award on heavy locomotives 
should be made on basis price clause in one of bids to cover eventuality 
of delivery delay does not affect bid responsiveness, certain technical 
deviations may be waived and post-opening specification changes con- 
sidered, but not post-award offer to extend warranty terms, and as heavy 
locomotives tendered are acceptable as to experience and construction, 
there remains for administrative determination question of compliance 
with other specifications._._..................... meee 
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FOREIGN SERVICE 
Retirement 
Military duty 
Annuity effect 
Annuity payments to retired foreign service officer who is recalled to 
active duty as officer in U.S. Naval Reserve are not affected by recall 
absent provision in 22 U.S.C. 1112 that limitation on concurrent receipt 
of annuity and civilian compensation by reemployed foreign service 
officer in Federal Govt. service is intended to apply when retired foreign 
officer is recalled to active military duty and, therefore, annuitant may 
continue to receive foreign service annuity while serving in Naval 


Appropriated. (See Appropriations) 
Collection proceeds 

Mailing costs 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with 
appropriate accounting adjustment as optional method to employee pay- 
ing fee from his personal funds and obtaining reimbursement from 
appropriation will not contravene requirements of 31 U.S.C. 484 that 
gross amount of moneys received on behalf of U.S. must be covered into 
Treasury as miscellaneous receipts. Proposed procedure under which 
cost of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 


been developed and approved for promptly effecting necessary accounting 


Federal grants, etc., to other than States 

Provisional indirect cost rates 

Adjustment 

Supplemental payments to grantees under sec. 301 of Public Health 
Service Act, 42 U.S.C. 241(d), and implementing regulations after ex- 
piration of research project period to cover actual indirect costs in excess 
of estimated provisional amounts allocated as indirect costs in grant 
awards made prior to July 1, 1968, date of clarifying amendments to 
secs. 52.14 (a) and (b) of Public Health Service regulations permitting 
adjustment of grant awards, is not precluded, use of phrase “provisional 
indirect cost rate” in grant agreements recognizing tentative arrange- 
ment subject to adjustment—adjustment that would not create type 
obligation prohibited under sec. 52.14(b). Only appropriation originally 
obligated by grant is available for payment of upward adjustment of 
provisional indirect cost rate. 
Miscellaneous receipts. (See Miscellaneous receipts) 
Revolving 

Supply funds 

Availability 

Although General Supply Fund authorized by sec. 10° of Federal 
Property and Administrative Services Act of 1949, as amended, is avail- 
able without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be made 
for periods in excess of 2 years, even though funds are available for total 


369-587 O - 70 - 59 
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FUNDS—Continued 
Revolving—Continued 
Supply funds—Continued 
Availability—Continued 
estimated quantities required, in absence of specific legislative authority 
or prior determination by U.S. General Accounting Office that procure- 
ment will not be in derogation of purposes of advertising statutes______ 497 
Long-term leases for automatic data processing equipment under fiscal 
year appropriations that would commit Govt. to minimum rental period 
of more than 1 year, and whose multi-year character would not change 
until Govt. took effective cancellation action, are prohibited by 41 U.S.C. 
11; 31 id. 665(a) ; id. 712a, and of three lease plans submitted only one 
that does not obligate Govt. to continue rental period beyond fiscal year 
in which made, and contains renewal option, is not legally objectionable. 
However, revolving funds may be used to finance leases for reasonable 
periods of time in excess of 1 year, subject to conditions that sufficient 
funds are available and are obligated to cover costs under entire 
COMA RON « eicinidiniisntealaciiebe atcel tenia bite sibiin niin taltttllndiahjidcnhatlatain ti Veitihitintninesnlcshitbicbeds 497 
Trust 
Prisoners. (See Prisons and Prisoners, trust funds) 
GENERAL ACCOUNTING OFFICE 
Claims 
Abatement pending court decision. (See Claims, abatement pending 
court decision) 
Jurisdiction 
Attorney General v. General Accounting Office 
The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is 
criminal statute enforceable by Dept. of Justice and courts, Attorney 
General has final determination of issues arising under provision and, 
therefore, Comptroller General does not have authority to make binding 
determination as to proper interpretation of prohibition._._._...__....___ 24 
Procedure 
Proceedings not judicial 
Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as that 
term may be equated with clear and convincing evidence. Therefore, in 
absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 
rice: at. destination . of ‘shipment...nwsemenntibiindsesnicesclcueke 638 
GENERAL AGREEMENT ON TRADES AND TARIFFS 
Bid evaluation effect 
Buy American Act 
Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate and products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
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GENERAL AGREEMENT ON TRADES AND TARIFFS—Continued Page 
Bid evaluation effect—Continued 
Buy American Act—Continued 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors 
made known to all bidders in advance and invitation did not warn 
bidders to prepare their bids in light of GATT and its possible impact 
on Buy American Act evaluation ; also applicability of GATT is not mat- 
ter of procurement responsibility but rather is for consideration by U.S. 
Tariff, Goummlesiet 2 istis cicnticbslis inka chinde blindness 884 
GRANTS 
To other than States. (See Funds, Federal grants, etc., to other than 
States) 
To States. (See States, Federal aid, grants, etc.) 
GRATUITIES 
Reenlistment bonus 
Critical military skills 
Training leading to a commission 
Reenlistment for the purpose of training 
An enlisted member of Coast Guard who is discharged and reenlists 
while training under Officer Candidate School program is not entitled 
to variable reenlistment bonus provided in 87 U.S.C. 308(g) incident to 
reenlistment, member having reenlisted not for purpose of continuing 
to serve in his critical skill but to make him eligible to participate in 
officer training program, which upon successful completion qualifies him 
for appointment as commissioned officer in Coast Guard_._.......___-- 624 
Coast Guard member possessing skills in critical short supply who re- 
enlists for purpose of participating in training leading to commission 
under Aviation Cadet or Officer Candidate School programs if he did not 
complete training and is returned to duty in his critical skill would not 
be entitled to receive variable reenlistment bonus prescribed in 37 
U.S.0. 308(g) to induce reenlistment and avoid loss of critical skills to 
service. Entitlement to bonus vesting at time of reenlistment, member did 
not become entitled to bonus incident to reenlistment for purpose of par- 
ticipating in officer training program and any subsequent change in duty 
assignment would not create entitlement to variable reenlistment bonus.._. 624 
Reenlistment prior to approval of training 
A member of Coast Guard with critical skill who when discharged upon 
expiration of enlistment reenlists before application for training lead- 
ing to commission under Aviation Cadet or Officer Candidate School pro- 
grams is approved is entitled to initial and subsequent installments of 
variable reenlistment bonus prescribed in 37 U.S.C. 308(g), member’s 
reenlistment obligating him prior to selection for training to serve for pe- 
riod of reenlistment contract, his right to bonus which vested at time 
of bona fide reenlistment is not changed by subsequent selection for train- 
ing. However, if member had been accepted for training prior to reenlist- 
ment, fact that he had not received orders to training site would not 
operate to entitle him to variable reenlistment bonus................ 624 
The fact that enlisted member of Coast Guard who is being considered 
for officer training receives early discharge pursuant to 14 U.S.C. 870 
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GRATUITIES—Continued 


Reenlistments bonus—Continued 
Critical military skills—Continued 
Training leading to a commission—Continued 
Reenlistment prior to approval of training—Continued 
does not defeat right upon reenlistment to variable reenlistment bonus 
provided in 87 U.S.C. 308(g) as inducement to first-term enlisted mem- 
bers possessing skills in critically short supply to reenlist so skills will not 
be lost to service, member’s discharge having been without prejudice to 
“any right, privilege, or benefit” that he would have received—except pay 
and allowances for unexpired portion of reenlistment—or “to which he 
would thereafter become entitled” had he served his full term. The aware- 
ness of member shortly after reenlistment of acceptance for training 
would not preclude payment of bonus_....-....-.~....----.--..-...- 
Entitlement to variable reenlistment bonus provided in 37 U.S.C. 
808(g) to induce members possessing skills in critically short supply to 
reenlist so skills would not be lost to service vesting at time of reenlist- 
ment, members currently serving as officers in Coast Guard who had 
reenlisted prior to selection for officer training and under circumstances 
entitling them to bonus may continue to be paid yearly installments of 
bonus, subsequent appointment of member as officer not operating to 
curtail entitlement to further annual installment of bonus._........._. 
Extension of enlistment 
Army and Air Force personnel 
In determining entitlement to reenlistment bonus for Army and Air 
Force personnel under act of Jan. 2, 1968, which authorizes extension 
of enlistments not to exceed 4 years, not only for Navy and Marine Corps 
members but for first time for Army and Air Force members who prior 
to act were limited under 10 U.S.C. 3263 and 8263 to enlistment exten- 
sion “for a period of less than one year,” act does not operate to require 
combination of enlistment extensions entered into before and on or after 
Jan. 2, 1968, due to fact that Army and Air Force members could not 
prior to Jan. 2, 1968 qualify for reenlistment bonus authorized by 37 
U.S.C. 308 for reenlistments or voluntary extensions of enlistments for 
“at isedt.3 FeO edie sido dniidiiieblt de dbldilindanttheenwackons 
Six months’ death 
Inactive duty training 
Direct traveling requirement 
The six months’ death gratuity prescribed in 32 U.S.C. 321(a) (8) 
for payment to beneficiary of member of National Guard who dies from 
injury incurred while traveling directly to or from inactive training is 
not payable incident to death of member who when dismissed from regu- 
larly scheduled drill proceeded to truck stop in direction away from his 
residence where he stayed approximately 1 hour, and then while en 
route to his home was involved in accident that resulted in his death, 
as member is not considered to have been traveling directly from train- 
ing place to his home, either in point of time or route, when accident 
occurred and, therefore, case does not fall within meaning of sec. 321 
(a) (3) and implementing regulations.__..................._ 1 lites 
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GUAM 
Junior Reserve Cficers’ Training Corps Programs 
Establishment 
The phrase “throughout the Nation” as used in 10 U.S.C. 2031(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that expan- 
sion of Junior ROTC programs was intended. Therefore, appropriated 
funds may be used to support Junior ROTC unit if established at George 
Washington Senior High School, Mangilao, Guam, an instrumentality 
of unincorporated territory of Govt. of Guam established, maintained, 
and operated pursuant to authority in sec. 29(b) of Organic Act of 
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Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 (10 
U.S.C. 2081(d)) authorizes employment of retired members in Junior 
ROTC programs and prescribes basis for payment to members. 

HUSBAND AND WIFE 
Divorce 
Children 
Support 

The fact that officer of uniformed services supports his children resid- 
ing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their be- 
half, officer having remarried and having been assigned Govt. quarters 
at overseas station, from which dependents were not precluded by 
“competent orders.” Divorce decree of court having jurisdiction of chil- 
dren is not “competent authority” contemplated by 37 U.S.C. 408(d) 
in providing that member assigned Govt. quarters may not be denied 
basic allowance for quarters if, because by orders of competent authority 
dependents are prevented from occupying assigned quarters 

INSANE AND INCOMPETENTS 
Military personnel 

Absence without leave 

Marine Corps member who while in unauthorized absence status is 
confined and later indicted by civilian authorities for violating 18 U.S.C. 
2312 (transporting in interstate commerce stolen motor vehicle or air- 
craft), and who on basis of court finding of mental incompetency is re- 
tained in Medical Center for Federal Prisoners until discharge of 
indictment and return to military control, is not entitled to credit in final 
military pay record with pay and allowances for period of absence— 
Oct. 5, 1962 to Feb. 9, 1965—in view of Commandant of Corps determina- 
tion under par. 044258, Navy Comptroller Manual, that absence may not 
be excused as unavoidable, and that member’s absence in hands of civil 
authorities must be considered “time lost” for pay purposes....... 702 
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INTERIOR DEPARTMENT 


Wildlife projects 

Reimbursement 

Conveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to authority 
in 50 U.S.C. 1622(h), which provides for sale of land at 50 percent of 
its fair value and for its reversion to Govt. in event land is not used for 
purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of Fed- 
eral Aid in Wildlife Restoration Act of 1937—project approved by 
Secretary of Interior—and fact that land was purchased for less than 
its “fair value” does not prohibit reimbursement, purchase price paid for 
land constituting cost of project................~-2.6..~....-..-4.5 
JOINT VENTURES 
Independent debt of one coventurer 

Although general rule is that funds due joint venture—form of limited 
partnership subject generally to laws of partnership—may not be set off 
to satisfy independent prior debt of one of coventurers, even if set-off 
is only against his interest in partnership claim, rule is negated when 
all parties to joint venture agree subsequent to contract performance 
that joint venturers will pursue and obtain payment from Govt. as in- 
dividuals. Therefore, amount due under agreement to partner indebted 
to Govt. for damages assessed under his defaulted, individual contract 
with Govt. may be set off to partially liquidate that indebtedness, not- 
withstanding pursuant to accounting procedure, indebtedness had been 
Wellin GE hd GCOUIONG a ii hee ticw ee check 
Set-off. (See Set-Off, mutuality of parties, etc., joint ventures) 
LEASE-PURCHASE PROGRAM 
Bent 

Appropriation obligation for lease term 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.S.C. 2305(c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under ex- 
isting negotiated open end lease contracts was justified on basis of com- 
pliance with criteria prescribed in par. 1-317 of Armed Services 
Procurement Reg. and price and technical considerations, Although 
5-year lease period violated secs. 3732 and 3679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 
Cuma” a i et ee dill cb binletebibiced 


Automatic Data Processing Systems. (See Equipment, Automatic Data 
Processing Systems, leases) 

District of Columbia Government (See District of Columbia, leases, conces- 
sions, rental agreements, etc.) 

Post Office Department. (See Post Office Department, leases) 
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LEASES—Continued 

Rent 

Limitation 

Fair market value determination 
Propriety of procurement procedure 

Failure to furnish incumbent lessor with request for proposals and 
to provide opportunity to compete as required by sec. 1-3.101(c) and 
(da) of Federal Procurement Regs. because based on other than then cur- 
rent property appraisal previously proposed rental increase to cover com- 
pleting air conditioning of building occupied by Veterans Administration 
would cause rental to exceed 15 percent of fair market value at date of 
lease limitation imposed by sec. 322 of Economy Act, 40 U.S.C. 278a, 
was not in accord with procurement procedure envisioned by regula- 
tions, for lessor should have been informed rent proposed due to air con- 
ditioning improvement would exceed statutory limitation and given 
opportunity to negotiate rental downward. Successful lessor having in- 
curred substantial expenses, award will not be disturbed, but recurrence 
of similar situation should be precluded 
Repairs and improvements 

Lessor’s liability 

The lessor of facilities occupied as post office obligated to repaint in- 
terior of building under “good repair” provision of lease, upon lessor’s 
refusal to assume responsibility, Post Office Department properly pro- 
ceeded to have painting performed under contract and under its common 
law right of set-off to withhold cost from rental payments due. The action 
of Department not having been based on finding that premises were 
“unfit for use,” remedy to Govt. was not termination of lease...___... Lic 

LEAVES OF ABSENCE 

Advances 

Return to duty requirement 

Advancement of annual leave to employee missing at sea at least a 
month contravenes rule that employee may not be advanced annual or 
sick leave if it is known at time of advance that he will not return to 
duty. While it may not have been known for certainty at time of ap 
proving advance of annual leave to missing employee that he would re- 
turn to duty, available information indicated his return was remote 
possibility, and court subsequently determining employee was lost at 
sea, presumption of life was conclusively rebutted and payment of 
salary for period of annual leave advanced may not be certified. 
Annual 

Accrual 

Employees “stationed” outside United States 
Recruited overseas 

A postal employee whose official duty station continues to be Ponce, 
Puerto Rico, while training in U.S. for duties of postal inspector and 
assignment to duty at New York, N.Y., upon transfer to San Juan, 
P.R., is not eligible to accrue 45 days of annual leave authorized by 5 
U.S.C. 6804 for individuals recruited or transferred from U.S. or its 
territories or possessions for employment outside area of recruitment or 
from which transferred. Although employee was assigned to New York 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Accrual—Continued 
Employees “stationed” outside United States—Continued 
Recruited overseas—Continued 

he did not change his permanent residence from Puerto Rico to any point 
in U.S. where he would be expected to take home leave and, therefore, 
no basis exists for permitting employee to accumulate annual leave in 
excess of. 30 days fixed by Annual and Sick Leave Act of 1951, as 
amended 

Transfers 

Different leave systems 

When civilan employee transfers between positions under different 
leave systems without break in service, employee may transfer all ac- 
cumulated and currently accrued annual leave to his credit as of date of 
transfer under authority of 5 U.S.C. 6308. The aggregate leave trans- 
ferred that is not in excess of maximum limitation allowable under leave 
system from which employee transferred shall constitute his leave 
ceiling, ceiling that will remain to employee's credit until reduced under 
conditions prescribed in sec. 208(a) of Annual and Sick Leave Act of 
1951. Therefore, nurses of Veterans Administration under Title 38 leave 
system will not be required to forfeit annual leave when reassigned 
to General Schedule positions. 33 Comp. Gen. 85; id. 209, modified 

An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricul- 
tural Stabilization and Conservation Service county committee employ- 
ment or from county committee employment to Dept.’s Federal service 
may transfer his annual and sick leave accruals to new position, Pub. 
L. 90-367, approved June 20, 1968, permitting reciprocal transfer of 
leave between county committee and departmental services. 

An Agricultural Stabilization and Conservation Service county com- 
mittee employee moving to U.S. Dept. of Agriculture Federal service 
position, upon subsequent transfer to other Federal employment may 
transfer his annual and sick leave accruals, including leave earned in 
county committee office. The leave accruals transferred from county 
committee service to Dept.’s Federal service under authority of Pub. L. 
90-367, approved June 29, 1968, may be treated as earned in Federal 
employment for transfer purposes to other Federal employment. 
Court 

Jury duty 

Temporary employees 

An employee who had served on jury duty both under his current 
4-year term appointment made pursuant to sec. 316.301 of Civil Service 
Commission regulations and under prior l-year temporary limited ap- 
pointment authorized as prescribed by sec. 316.401 of regulations may 
be granted court leave for jury duty performed under both appointments, 
5 U.S.C, 6822 authorizing that compensation of “any employee of the 
United States or the District of Columbia” shall not be diminished 
by reason of jury service in any State court or court of U.S., restriction 
on granting of leave of absence with pay to temporary employees for 
purpose of serving on jury duty is not required. 88 Comp. Gen. 307; 
20 id. 1383; id. 145; and B~—127804, dated May 11, 1956, modified. 
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LEAVES OF ABSENCE—Continued 

Involuntary leave 

Removals, suspensions, etc. 

Recrediting of leave 

Under 5 U.S.C. 5596(b), employee who is entitled to back pay and 
other restoration benefits may not be credited with leave in amount that 
would cause amount of leave to his credit to exceed maximum authorized 
by law or regulation. Therefore, in reconstructing annual leave account 
of employee separated Feb. 20, 1968, after suspension period that was 
canceled, who at time of suspension May 1, 1967, had leave ceiling of 240 
hours and 290 hours of leave to his credit, leave in excess of 240 hours 
ceiling is forfeited and, although employee accrued 32 hours of annual 
leave from Jan. 1 to Feb. 20, 1968, his lump-sum leave payment under 
5 U.S.C. 5551(a) is limited to 240 hours, and forfeiture of leave may 


not be retroactively substituted for corresponding portion of suspen- 
Chom MONO ies iih tet hetinats ahh ebb nb <tbd didn ib S ibid think 


Military personnel 
Excess leave accrual 
“Continuous period” interruptions 
Absences 
The hostile fire pay prescribed in 37 U.S.C. 310(a) for members on 
permanent duty in designated hostile fire area accruing on monthly 
basis, “continuous period” of at least 120 days for accruing excess leave 
authorized in 10 U.S.C. 701(f) in area in which member is entitled to 
hostile fire special pay continues through absences from designated area 
for periods of less than calendar month 
Hospitalization 
The hostile fire pay authorized in 37 U.S.C. 310(a) for members of 
uniformed services who are hospitalized as result of wound or injury 
from hostile action continuing for as long as 3 months after month in 
which wound or injury occurred, period of hospitalization may be in- 
cluded as qualifying time towards “continuous period of at least 120 
days” for accruing excess leave in area in which member is entitled 
60 GRAIG. WOE icin cide hada daeic gdeinbinwn hla wns sdliiin sie dads 
Leave accounting 
Where member of uniformed services has not served continuous period 
of 120 days in hostile fire area for entitlement to accumulate leave in 
excess of 60 days authorized in 10 U.S.C. 701(b), as provided by Pub. 
L. 90-245, approved Jan. 2, 1968 (10 U.S.C. 701(f)), and leave account- 
ing period is occasioned by discharge, release, resignation, death, or 
day prior to date first extension of enlistment takes effect, tentative 
accrual of leave in excess of 60 days may be entered on member's 
leave account, and if he fails to meet 120 days qualifying period, appro- 


priate adjustment would be required incident to deletion of excess leave 
OCTOBER itertitnm Siiapci ci etait asic natin stp tint aiihipiebliaaithain nen shelves 


Maximum accumulation 
In administering accumulation of leave prescribed by Pub. L. 90-245, 
approved Jan. 2, 1968 (10 U.S.0. 701(f) ), member of uniformed services 
may not at end of leave accrual period have credit or benefit from more 


Page 


572 


546 
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LEAVES OF ABSENCE—Continued Page 
Military personnel—Continued 
Excess leave accrual—Continued 
Maximum accumulation—Continued 
than 90 days leave and, therefore, when member is discharged and re- 
enlists before end of fiscal year following fiscal year in which accrual 
of excess leave terminates, he may be paid for 60 days of leave and 
credited with excess leave accrued, and if excess leave is not used 
during period ending with end of fiscal year after fiscal year in which 
member's service entitling him to leave terminates, excess leave should 
be deleted from leave account of member.._-...--..--.-------------- 540 
Qualifying period 
In establishing excess leave accrual authorized by Pub. L. 90-245, 
approved Jan. 2, 1968 (10 U.S.C. 701(f£)), Zor members of uniformed 
services on active duty for continuous period of at least 120 days in 
area in which they are entitled to hosiile fire pay prescribed in 37 U.S.C. 
310(a), leave earned prior to Jan. 2, 1968 may not be used, act by its 
specific terms “applies only to active duty performed after Jan. 1, 
1968.” Therefore, member with 60 days accrued leave on June 30, 1967, 
who arrives in hostile fire area on Jan. 1, 1968 and takes no leave 
through June 30, 1968, does not commence to accumulate excess leave 
until Jan. 1, 1968, and by June 30, 1868 he would have accumulated 
only 75 days leave—60 days ordinary leave, plus 15 days accrual for 
Bann 8 Sieh nn a th ki i cect cere natin 546 
Use period determinations 
In determining fiscal year in which member’s service in hostile area 
terminates for purpose of using excess leave accumulation authorized in 
10 U.S.C. 701(f), there is no significance to date member exited desig- 
nated hostile fire area for hospitalization, but for consideration is date 
of release from hospital or end of third month after month in which 
member was injured or wounded—37 U.S.C. 310(a) prescribing 3-month 
limitation on payment of hostile fire pay during period of hospitaliza- 
tion. Therefore, member wounded June 15, 1968, and released from 
hospital on July 20, 1968, would have until June 30, 1970 to use accrued 
PRO SNE DE ED BONG iccmnmnictenstennnmintadimnrnaamnnapbeaee, 546 
Use requirement 
The authority in Pub. L. 90-245, approved Jan. 2, 1968 (10 U.S.C. 
701(f)), permitting member who serves on active duty for continuous 
period of at least 120 days in area in which he is entitled to hostile fire 
pay under 37 U.S.C. 310(a) to accumulate leave in excess of 60 days (10 
U.S.C. 701(b) )—not to exceed 90 days—does not provide for payment 
of excess leave but only for its use before end of fiscal year after 
fiscal year in which member’s service is terminated. Therefore, leave 
account of member serving in Vietnam who on Aug. 1, 1969, upon 
expiration of enlistment is paid for 60 days leave, and reenlisting im- 
mediately is credited with 30 days excess leave, is for adjustment at time 
of his death on Sept. 1, 1969, on basis of 24% days ordinary leave earned 
before member’s death and adjustment may not include unused excess 
a ee 2 ciaairaeeenetenin inate dhininapinesatladartinncninnmiantbanteniahion 546 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Payments for unused leave on discharge, etc. 
Enlistment extension, discharge, reenlistment, etc. 

Under act of Jan. 2, 1968, which authorizes extension and reexten- 
sions of terms of enlistment for not to exceed 4 years by members of all 
services, and provides entitlement to same pay and allowances as 
though member had reenlisted, and considers that all extensions of en- 
listment are one continuous extension, accrued leave settlement is 
restricted to first extension of enlistment. In absence in legislation prior 
to 1838 act of any provision granting same benefits upon reextensions 
of enlistment as is provided for exteasion of enlistment, language of 
1968 act is construed as restricting accrued leave settlement of first 
extension of enlistment 

Without pay status 

Pay claims, (See Pay, absence without leave) 
Sick 
Advances 
Returns to duty requirement 

Advancement of annual leave to employee missing at sea at least a 
month contravenes rule that employee may not be advanced annual or 
sick leave if it is known at time of advance that he will not return to 
duty. While it may not have been known for certainty at time of ap- 
proving advance of annual leave to missing employee that he would 
return to duty, available information indicated his return was a remote 
possibility, and court subsequently determining employee was lo.i at sea, 
presumption of life was conclusively rebutted and payment of salary for 
period of annual leave advanced may not be certified 

Transfers 

Different leave systems 
Same agency 

An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricultural 
Stabilization and Conservation Service county committee employment 
or from county committee employment to Dept.’s Federal service may 
transfer his annual and sick leave accruals to new position, Pub. L. 90—- 
367, approved June 20, 1968, permitting reciprocal transfer of leave be- 
tween county committee and departmental services 

An Agricultural Stabilization and Conservation Service county commit- 
tee employee moving to U.S. Dept. of Agriculture Federal service position, 
upon subsequent transfer to other Federal employment may transfer his 
annual and sick leave accruals, including leave earned in couaty commit- 
tee office. The leave accruals transferred from county committee service 
to Dept.’s Federal service under authority of Pub. L. 90-367, approved 
June 29, 1968, may be treated as earned in Federal employment for trans- 
fer purposes to other Federal employment 
Transfers 

Different leave systems 

Annual leave, (See Leaves of Absence, annual, transfers, different 
leave systems) 
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LEAVES OF ABSENCE—Continued Page 
Without pay 
Effect on dual compensation restriction 
Retired Regular Air Force officer employed as civilian with Federal 
Govt. and subject to retired pay reduction pursuant to 5 U.S.C. 5532, 
who is in leave-without-pay (LWOP) status for 12-day period—Monday, 
Aug. 7 through Aug. 18, 1967—is entitled to full military retired pay for 
Saturday and Sunday occurring within LWOP period during which offi- 
cer is not entitled to civilian compensation. However, officer’s retired pay 
is subject to reduction for Saturdays and Sundays, Aug. 5, 6, 19, and 20, 
1967, occurring before and after LWOP period, days that stand alone 
and do not involve any loss of civilian compensation and which fall 
within “full calendar period” of permanent civilian employment pre- 
ecrihed b9 6-G.8.0.2068R Cb) occ cecnctecccsssscc set 152 
Retired Regular Air Force officer employed as civilian for “full cal- 
endar period” May 7, 1966, to Apr. 14, 1967, during which time he is sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, who is in 
leave-without-pay (LWOP) status 1 hour on Friday, Oct. 28, and on 
following Monday, Oct. 31, is not entitled to full retired pay for interven- h 
ing Saturday and Sunday, officer having received 7 hours civilian com- 
pensation for Friday is considered to have been in receipt of civilian 
compensation for day, thus subjecting him to reduction in retired pay 
pursuant to 5 U.S.C. 5532(b), and his LWOP status commencing follow- 
ing Monday, he is not entitled to full retired pay for Saturday and Sun- 
day that do not fall within LWOP period______.._----_--_---_---.-.-- 152 
A leave-without-pay (LWOP) status on 3lst day of Oct. 1967 does 
not entitle retired Regular Air Force officer employed as civilian and sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 30 days and no retired pay accrues on 
3lst day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October__......---.--.-------- 152 
Under rule that retired pay of retired Regular officer is not subject to 
reduction under 5 U.S.C. 5532 for absences from Federal civilian position 
on Saturdays and Sundays that occur within leave-without-pay (LWOP) 
period, no loss of compensation being involved, retired Regular Air Force 
officer who is absent in LWOP status on four separate occasions from | 
civilian position he occupied from May 7, 1966, through Apr. 13, 1967— 
considered “full calendar period” within phrase contained in 5 U.S.C. 
5532(a)—is only entitled to full retired pay for Saturday and Sunday 
that occurred within one of LWOP periods, and no adjustment of retired 
pay is required for Saturdays and Sundays that occurred before and after ' 
CU er er res Be oe Se helio nmedctbeniebs 152 
MANPOWER DEVELOPMENT AND TRAINING 
(See Unemployment Retraining) 
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MARITIME MATTERS 

Subsidies 

Operating-differential 

Recapture of earnings 

The “actual tax” doctrine used by Maritime Subsidy Board in comput- 
ing “net earnings’ of American vessel operators subsidized under Mer- 
chant Marine Act, 1936, as amended, for purpose of applying revenue 
and recapture provisions of operating-differential subsidy contracts under 
which investment credit against Federal income tax established by 1962 
Revenue Act is not considered applicable to subsidized operators, does not 
contravene sec. 203(e) of 1964 Revenue Act prescribing “Treatment of 
Investment Credit by Federal Regulatory Agencies,” as Board in ad- 
ministering operating differential subsidy contracts is not regulatory 
agency within meaning of sec. 203(e), and, therefore, is without juris- 
diction with respect to taxpayer that uses investment credit to reduce 
Federal income tax 
Vessels 

Construction 

Prohibitions 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete con- 
struction of naval vessels in foreign shipyards, is not prohibited. The hull 
components constituting less than 10 percent of total value of submarine, 


and work to be performed in foreign shipyard but 39 percent of value of 
hull, welding and assembly services proposed are not considered vessel 
construction contemplated by appropriation act prohibitions and, there- 
fore, Navy may consent to subcontracting of services to Canadian 


Training periods 

Propriety 

Civilian employee coordinator of seminar for purpose of training em- 
ployees of International Agricultural Development Service who paid cost 
of meals for non-Govt. employee guest speakers and employees of Service 
attending seminar conducted at headquarters may be reimbursed for 
expense incurred upon determination by appropriate authority that cost 
of meals furnished non-Govt. employees is authorized under 5 U.S.C, 
4109; that one Service employee participated as seminar speaker; and 
that business of seminar was conducted during mealtime requiring at- 
tendance of Service employees. Pursuant to sec. 6.7 of Standardized 
Govt. Travel Regs., any per diem payments authorized should be 
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MEDICAL TREATMENT 
Military personnel 
Prolonged treatment 
Dislocation allowance entitlement 
“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. M1150-10 
of Joint Travel Regs. may not be broadened to include hospital in U.S. 
to which member is transferred for prolonged hospitalization from either 
duty station or other hospital in U.S., and, therefore, chapter 9 of regula- 
tions may not be amended to permit payment when member is so hos- 
pitalized of dislocation allowance provided in 87 U.S.C. 407(a) (1) for 
members whose dependents make authorized move “in connection with 
his change of permanent station.” However, chapter 9 may be amended 
to authorize allowance on same basis dependents and baggage are trans- 
ported to hospital, that is “as for a permanent change of station” upon 
issuance of certificate of prolonged treatment___......-....--_------- 603 
MILEAGE 
Travel by privately owned automobile 
Dependents 
More than one automobile 
An employee who unable to locate permanent quarters incident to 
change-of-duty station within U.S., occupies temporary quarters in 
excess of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular 
No. A-56 and incurs additional expenses for subsequent unauthorized 
travel of wife to new station in second privately owned automobile, may 
not be paid temporary quarters and subsistence allowance for 60-day 
period prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid more 
than 8 cents per mile authorized for travel of the employee and his wife 
in one automobile. Even if additional amounts claimed were allowable, 
no mistake having been made in preparation of employee’s travel orders, 
there would be no authority to amend orders retroactively__....._.._- 119 
Meter readings 
Reimbursement basis 
Secs. 2.1 and 2.2 of Bur. of Budget Circular No. A-56, authorizing 
reimbursement of transportation costs and other travel expenses in- 
curred by employee and his family in accordance with Travel Expense 
Act of 1949, as amended, and Standardized Govt. Travel Regs. (SGTR), 
employee who incident to permanent change of station is authorized 
travel with his wife by privately owned automobile to new station and 
return to seek permanent residence quarters is entitled to mileage under 
sec. 3.5¢(1) of SGTR for distance traveled as shown in standard highway 
mileage guides or by speedometer reading, and if there is no substantial 
deviation between the two, mileage claimed by employee may be allowed 
eee en cee ne Lok atin eserememavmisintennts 276 
Rates 
Employee and one family member 
An employee and his wife who traveled by privately owned automobile 
in performance of authorized round trip between old and new official 
station to seek permanent residence quarters is entitled to reimburse- 
ment under authority prescribed in sec. 2.3a of Bureau of Budget Cir- 
cular No. A-56 at rate of 8 cents per mile, rate specified in sec. 2.3a(1) 
for employee traveling with one member of his family in privately owned 
ID isk aitistnisesiciiticsincntcnitimpnennceaitaitiiipianiaiiomnitaintaaiia 
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MILITARY PERSONNEL 
Allowances 
Family allowances. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Station allowances. (See Station Allowances, military personnel) 
Uniforms, (See Uniforms, military personnel) 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Aviation duty 
Pay. (See Pay, aviation duty) 
Civilian service 
Double compensation, (See Compensation, double, concurrent military 
retired and civilian service pay) 
Coast Guard. (See Coast Guard) 
Death or injury 
National Guard. (See National Guard, death or injury) 
Reservists. (See Military Personnel, reservists, death or injury) 
Dependents 
Annuities. (See Pay, retired, annuity elections for dependents) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Proof of dependency for benefits 
Children 
An unmarried officer of uniformed services who although acknowledg- 
ing paternity of illegitimate child and contributing to support of child 
has not established home in which child lives with him as member of his 
family may not be credited with increased quarters allowance on account 
of child, law of State of California, place of birth of child and residence 
of all parties requiring in addition to acknowledging illegitimate child 
that father receive child into his family and treat child as his legitimate 
offspring 
Quarters allowance. (See Quarters Allowance, dependents) 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Dislocation allowance 
Members with dependents, (See Transportation, dependents, military 
personnel, dislocation allowance) 
Members without dependents 
Quarters not assigned 
Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.C. 407(a) ) 
for members. without dependents who upon permanent change of sta- 
tion are not assigned Govt. quarters is not payable to either of two crews 
of nuclear-powered submarine—permanent station of both crews—as on- 
duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty 
station, whether or not submarine is at home port. Therefore, members 
who incident to transfer aboard submarine report to temporary station 
locations ashore where they do not perform basic duty assignments are 
not entitled to dislocation allowance, nor is allowance payable to mem- 
bers reporting aboard submarine when first relieved with on-ship crew 
for training and rehabilitation 





MILITARY PERSONNEL—Continued 
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Dislocation allowance—Continued 

Members without dependents—Continued 

Quarters not assigned—Continued 

Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents 
who upon permanent change of station are not assigned Govt. quarters, 
he would be entitled to allowance if he reports to nuclear-powered sub- 
marine that is undergoing overhaul or repair at its home port or home 
yard and quarters aboard submarine are uninhabitable, member is not 
assigned quarters ashore, and lodging accommodations pursuant to 10 
U.S.C. 7572(a) are not furnished to member_._...............-_._-- 

Army officer who upon completion of tour of duty in restricted over- 
seas area is not assigned Govt. quarters incident to permanent change 
of station but rejoins his dependents who had remained in family 
residence in U.S. is not entitled to dislocation allowance prescribed by 
37 U.S.C. 407(a) for “member without dependents,” as term means 
member that is not entitled to transportation of his dependents, whereas 
officer is entitled to transportation of his dependents between place at 
which they were located when he received his orders and his new duty 
station, regardless of prohibition against their travel at Govt. expense 
to and from U.S., entitlement that is not negated by fact place where 
his dependents were located and place to which they were entitled to 
transportation G20 GAMO. ik Ho sik Be aed dene tbotdwidsiacuidwes 
Divorce. (See Husband and Wife, divorce) 
Dual benefits 

Retainer pay and civilian disability compensation 

Limiting application of rule in Mulholland v. U.S., 139 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer be 
required in view of holding in Merlyn H. Horn v. U.S., 185 Ct. Cl. 795, in 
which court recognized plaintiff’s claim for retainer pay withheld after 
1952 for period during which he received disability compensation for 
injury sustained in civilian position. Therefore, retainer pay withheld 
from member injured in 1966 and awarded 288 weeks of civilian dis- 
ability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation.._._.._...--------- 
Dual payments 

Military pay and foreign service annuity 

Annuity payments to retired foreign service officer who is recalled 
to active duty as officer in U.S. Naval Reserve are not affected by recall 
absent provision in 22 U.S.C. 1112 that limitation on concurrent receipt 
of annuity and civilian compensation by reemployed foreign service 
officer in Federal Govt. service is intended to apply when retired foreign 
officer is recalled to active military duty and, therefore, annuitant may 
continue to receive foreign service annuity while serving in Naval 
Renee Ui died dis dei 5s 8 ed seem etielcmicimaeiettn 
Family separation allowances. (See Family Allowances, separation) 
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MILITARY PERSONNEL—Continued 

Foreign citizenship or service 

Effect on retired pay 

Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as 
pension, entitlement to retired pay under 10 U.S.C. 1331 is not dependent 
on continuation of military status. Therefore person eligible to retired 
pay at age 60 as provided in sec. 1331 who prior to attaining age 60 
acquires foreign citizenship and/or status in foreign military service 
does not lose entitlement to retired pay at age 60, nor is person in receipt 
of retired pay pursuant to sec. 1331 required to forfeit such pay if he 
becomes citizen of foreign country and/or enters armed forces of foreign 
country, provided foreign country is not one that is engaged in hostile 
military: opevations agesinet Ui Seiuics bi le le 
Gratuities. (See Gratuities) 
Household effects 

Storage. (See Storage, household effects, military personnel) 
Insane and incompetents. (See Insane and Incompetents, military per- 

sonnel) 
Leaves of absence. (See Leaves of Absence, military personnel) 
Medical officers 

Pay. (See Pay, medical and dental officers) 
Medical treatment. (See Medical Treatment, military personnel) 
Medically unfit 

Status 

Member of uniformed services who after having performed active 
duty is found to have been medically unfit at time of entry into service 
is not deprived of right to military pay and allowances or of status 
of being entitled to basic pay because of administrative failure to dis- 
cover his physical condition, absent affirmative statutory prohibition 
against induction of persons on basis of physical or mental] disquali- 
fication, and in view of fact 50 U.S.C. App. 454(a) provides no person 
shall be inducted into armed services until his acceptability has been 
satisfactorily determined, and sec. 456(h) prescribes that physical or 
mental condition constitutes basis for deferment from induction rather 
than absolute disqualification 

Medically unfit persons inducted into service who perform training and 
service, absent statutory prohibition are entitled to full pay and allow- 
ances from time of entry on active duty through date they are re- 
leased from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
release from military control 

Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition dur- 
ing active service has not met requirement in 10 U.S.C. 1201 and 1208 
that physical disability must be incurred while entitled to basic pay and 
he, therefore, is not entitled to disability severance or retired pay on sep- 
aration from service. However, entitlement to such benefits accrues to 
member experiencing aggravation of his physical condition by active 
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MILITARY PERSONNEL—Continued 


Medically unfit—Continued 

Status—Continued 
service or acquiring new or additional unfitting condition, even if unfit- 
ting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet reten- 
tom Gime etanar Oe cect es ed ecko eet et eles 


Retired pay checks of Army master sergeant retired under 10 U:S.C. 
8914 that during his employment outside continental U.S. by private 
firm are to be sent to bank in U.S., upon his alleged capture by enemy 
forces may not be issued to bank or any other person on his behalf for 
support of his family. The right of retired member of uniformed ser- 
vices terminates upon death and power of attorney executed by him is 
automatically revoked by his death, whether or not fact of death is 
known, and in absence of statutory authority providing otherwise, and 
because presumption of death after lapse of 7 years rule is not appli- 
cable, payment of retired pay on behalf of missing sergeant must be held 
in abeyance until it is established that he is not dead...........--~-. 
National Guard. (See National Guard) 

Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions 
Pay. (See Pay, promotions) 
Record correction 
Payment basis 
Interim civilian earnings 

When military or naval records of members or former members of 
uniformed services are corrected pursuant to 10 U.S.C. 1562, deduction 
of interim earnings received from civilian employment should be made 
from back pay and allowances granted. Correction of records law is not 
intended to place members or former members whose records are cor- 
rected in a more advantageous position than members who remained in 
service and received like pay and allowances, but no additional civilian 
earnings. Issuance of regulations to require deduction of interim civilian 
earnings from payment of back pay and allowances will provide uniform 
treatment of military and civilian personnel in making adjustments for 
loss of compensation arising out of erroneous or illegal separation or 
suspension from service. cu. .2o anne e edn nwo eneennnsene nee wenno=e 

Retired pay 

Disability 

The court in Lerner v. U.S., 168 Ct. Ol. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 28, 1948, correction of military records, approved Dec. 4, 1967, 
did not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July $1, 1953, period barred by reason that under 28 U.S.O. 
2501, payment of judgment was restricted to period July 1, 1957, to 
Dec. 11, 1964, and under 31 U.S.C. 71a, payment of claim received Aug. 1, 
1968, by U.S. GAO was limited to period Aug. 1, 1958, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is en- 
titled to disability retired pay from day of judgment. 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Retired pay—Continued 
Disability—Continued 
The general rule that no action will be taken by U.S. GAO on claim 
involved in suit or controversy while judicial determination is pending 
has no application to Army officer seeking injunctive relief incident 
to correction of military records rather than money judgment. Therefore 
request for decision on legality of payment of disability retired pay 
that is based on administrative action taken subsequent to date court 
action was filed will be considered and merits of officer’s claim for dis- 
ability Goeteumimetiiiini iid ee i 
Retired pay of Air Force officer retired effective Apr. 1, 1963, who by 
correction of military records is placed on temporary disability retired 
list as of Mar. 31, 1963, with entitlement to disability retired pay effec- 
tive Apr. 1, 1963, from which list he is removed on Mar. 11, 1968, 
properly was for computation under sec. 5(a)(1) and not 5(a) (2) 
of Uniformed Services Pay Act of 1963, officer’s entitlement to retired 
pay on Apr. 1, 1963 not having occurred by force of Uniform Retirement 
Date Act, but by action of Secretary, and officer, therefore, was not 
overpaid retired pay commencing Oct. 1, 1963, computed at 75 percent 
of monthly basic pay of his grade fixed by 1963 pay act__.-------..-- 
Reenlistment bonus, (See Gratuities, reenlistment bonus) 
Removals, suspensions, eto. 
Back pay 
Civilian employment earnings 
When military or naval records of members or former members of 
uniformed services are corrected pursuant to 10 U.S.C. 1552, deduction 
of interim earnings received from civilian employment should be made 
from back pay and allowances granted. Correction of records law is not 
intended to place members or former members whose records are cor- 
rected in a more advantageous position than members who remained 
in service and received like pay and allowances, but no additional civil- 
ian earnings. Issuance of regulations to require deduction of interim 
civilian earnings from payment of back pay and allowances will provide 
uniform treatment of military and civilian personnel in making adjust- 
ments for loss of compensation arising out of erroneous or illegal separ- 
ation: or suspension from serTrvices...2..2 dein ened eck ew ncnde 
Reserve Officers’ Training Corps 
Programs at educational institutions 
Employment of retired members 
The phase “throughout the Nation” as used in 10 U.S.C. 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that 
expansion of Junior ROTC programs was intended. Therefore, appro- 
priated funds may be used to support Junior ROTC unit if established 
at George Washington Senior High School, Mangilao, Guam, an instru- 
mentality of unincorporated territory of Govt. of Gaum established, 
maintained, and operated pursuant to authority in sec. 29(b) of Organic 
Act Of GUAM... 2c nced sedi eked dee sees ceedends 





329 





920 INDEX DIGEST 


MILITARY PERSONNEL—Continued 


Reserve Officers’ Training Corps—Continued 
Programs at educational institutions—Continued 
Employment of retired members—Continued 
Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 
(10 U.S.C. 2081(d)) authorizes employment of retired members in 
Junior ROTC programs and prescribes basis for payment to members. __ 
Compensation entitlement 
Waiver of retired pay under 38 U.S.C. 3105 by retired officer in favor 
of Veterans Administration disability compensation not operating to 
reduce his legally authorized retired pay, additional amount retired 
officer is entitled to for performing instructional and administrative 
duties in private high school that maintains Junior Reserve Officers’ 
Training Corps program pursuant to 10 U.S.C. 2031(d), is difference 
between retired pay he would be entitled to but for waiver and active 
duty pay and allowances he would receive if ordered to active duty__..- 
Reservists 
Death or injury 
Inactive duty training, etc. 
Ability to perform limited duty 
Under 37 U.S.C. 204(i) a Reserve member of the naval service who is 
disabled by disease incurred in line of active duty or injured while in 
performance of active duty or inactive duty training for any period of 
time is entitled to same pay and allowances which would be payable 
in same circumstances to member of Regular Navy of corresponding 
grade and length of service, but whether a disabled reservist who is 
physically qualified to perform duty of limited or restricted nature is 
entitled to pay and allowances, and if so whether entitlement would 
continue until he is qualified to perform full and specialized duties, 
cannot be answered categorically, since answer to each question would 
depend upon facts of particular case to which question relates__.____. 
Temporary duty 
Two successive orders 
A naval reservist who travels from and to his home under orders 
providing for 68-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns 
to temporary duty station for 150-day similar assignment is considered 
to have had one continuous period of service for determining entitlement 
to temporary duty allowance—per diem and monetary allowance in lieu 
of transportation—and under 37 U.S.C. 404(a) permitting payment of 
travel and transportation allowances to reservists ordered from home 
for short periods of active duty—less than 20 weeks—where mess and 
quarters are not provided, member may not be paid on basis that two 
periods of duty were authorized by separate orders__......_...-.__-_ 
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MILITARY PERSONNEL—Continued 

Reservists—Continued 

Training duty 

Active v. inactive duty 
Effect on travel rights 

Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from 
entitlement to travel and transportation allowances authorized in 37 
U.S.C. 404(a) because of prohibition in par. M6002-2 of Joint Travel 
Regs. against payment of travel or transportation allowances for inac- 
tive duty training at headquarters of Reserve component, absent require- 
ment for performance of travel immediately preceding or upon 
detachment from active duty. For consideration, however, is availability 
of reservist for inactive duty training, 37 U.S.C. 204(v), providing that 
active duty status of reservist ordered to duty for more than 30 days is 
expanded to include travel time 

Per diem 

Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a)(4) (Pub. L. 90-168, Dec. 
1, 1967) for members of uniformed services performing duty away from 
home may not be amended to deny payment of per diem to member 
of Reserve component performing annual active duty for training at 
same location where he normally performs inactive duty training, unless 
member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geographi- 
cal area, for then reservist would not be “away from home” within mean- 
ing of 37 U.S.C. 404(a) (4) to entitle him to per diem for period of 
annual active duty for training 

Members of Reserve components who are called to active duty or 
active duty for training, as distinguished from annual active duty for 
training under orders which require return home upon completion of 
duty, are entitled to per diem if called to duty from their home for tours 
of less than 20 weeks duration, 37 U.S.C. 404(a) (4) permitting pay- 
ment of per diem to reservists ordered from their homes for short 
periods of less than 20 weeks of duty, irrespective of type of duty per- 
formed, if they are not furnished quarters and mess at training duty 


Denial of per diem under 37 U.S.C. 404(a) (4) to member of Reserve 
component is required only while: he is on annual active duty for train- 
ing when Govt. quarters and Govt. mess are available and, therefore, 
per diem may be paid to member of Reserve component while on annual 
active duty for training, active duty for training, or active duty at duty 
station where Govt. quarters or Govt. mess, or both, are not available 
even though duty is performed at same place and under same conditions 
as apply to reservist’s inactive duty training 

When. members of Reserve components are on annual active duty for 
training, active duty for training, or active duty at locations away from 
home under orders which require return home upon completion of duty, 
they may only be paid per diem under 87 U.S.C. 404(a) (4) if Govt. 
quarters and mess are unavailable to them. Members of Regular services 
under par. M4205-5 of Joint Travel Regs. are not entitled to per diem 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Training duty—Continued 
Per diem—Continued 
when furnished subsistence and quarters while on temporary duty, and 
any per diem paid is subject to reduction, and sec. 404(a)(4) con- 
templating equalization of reservist’s entitlement to per diem with that 
of Regular member, payment of per diem to reservist on any other 
basis would result in unequal treatment 
When members of Reserve components are ordered to active duty or 
active duty for training for 20 weeks or more, rules and regulations 
relating to temporary duty travel do not apply and entitlement of 
reservists to per diem is for determination pursuant to 37 U.S.C. 404 
(a) (1) and not sec. 404(a)(4), which provides for equalization of 
reservists’ benefits with that of Regular members. 
Permanent change of station allowances 
Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint. Travel Regs. are unaffected by addition of clause (4) 
(Pub. L, 90-168, Dec. 1, 1967) to 87 U.S.C. 404(a), and amendment of 
Joint Travel Regs. to authorize permanent change-of-station allowances 
for members of Reserve components instead of per diem whenever such 
alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406(a) and (c)-.-. 
Retired 
Active duty after retirement 
Travel and transportation allowances 
Payment of travel and transportation allowances prescribed in 37 
U.S.C. 404(a) to retired members of uniformed services ordered to 
short periods of duty at station where mess and quarters are not pre- 
scribed is not precluded by lack of specific reference to retirees in 
legislative history of Pub. L. 90-168, dated Dec. 1, 1967, adding clause 4 
to sec. 404(a) to provide travel and transportation allowances for 
Reserve components, 1967 act having been designed to authorize same 
entitlements to “all military personnel” when circumstances are essen- 
tially same. In amending Joint Travel Regs. to provide for payment to 
retired members, fact that per diem authorized by act is permanent 
station allowance that is payable only during periods of duty at perma- 
nent station is for consideration. 
Employment by educational institutions 
Reserve Officers’ Training Corps programs 
The phrase “throughout the Nation” as used in 10 U.S.O. 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that ex- 
pansion of Junior ROTC programs was intended. Therefore, appropri- 
ated funds may be used to support Junior ROTC unit if established at 
George Washington Senior High School, Mangilao, Guam, an instru- 
mentality of unincorporated territory of Govt. of Guam established, 
maintained, and operated pursuant to authority in sec. 29(b) of Organic 
Act of Guam...2..2...... 
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MILITARY PERSONNEL—Continued 

Retired—Continued 

Employment by educational institutions—Continued 

Reserve Officers’ Training Corps programs—Continued 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 (10 
U.S.C. 2081(d)) authorizes employment of retired members in Junior 
ROTC programs and prescribes basis for payment to members 

Pay (See Pay, retired) 
Retirement 


Change in status after retirement 
Retirement under act of April 3, 1939 

Termination of “AUS status” of member of uniformed services who 
after serving as commissioned officer in Army of U.S. from July 16, 
1942, through Oct. 4, 1946, was retired for physical disability under act 
of Apr. 3, 1939, subsequently electing to have retired pay computed 
under sec. 402(d) of Career Compensation Act of 1949, and serving on 
active duty as Reserve officer from Sept. 6, 1951 until appointed as 
Regular officer on May 5, 1958, occurred Mar. 31, 1953 pursuant to Pub. 
L. 86-197, and not May 5, 1958, by reason of acceptance of appointment 
in Regular Army, where he is currently serving in rank of lieutenant 
colonel under temporary appointment pursuant to 10 U.S.O. 3442 

An Officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1989—subsequently computed under sec. 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C. 3442, upon retirement may 
be paid either retired pay pertaining to “new” retired status or retired 
pay benefits to which entitled to by virtue of act of Apr. 3, 1939, as 
amended, whichever is greater. 

An officer of uniformed services retired for physical disability pur- 
suant to act of Apr. 3, 1989, who subsequently elected disability retire- 
ment pay computed under sec. 402(d) of Career Compensation Act of 
1949, and then served as ‘Army Reserve officer from Sept. 6, 1951, to 
May 5, 1958, when he was appointed to Regular Army, where he cur- 
rently is serving in rank of lieutenant colonel under temporary appoint- 
ment pursuant to 10 U.S.C. 3442, upon retirement would be entitled to 
retired pay recomputed under 10 U.S.C. 1402(d), if conditions of clause 
(2) of sec. 1402(c) regarding additional physical disability are met; 
if not, officer’s retired pay status is for consideration under sec. 
1402(a), subject to footnote 1, and to provisions of 37 U.S.C. 206(a)---- 
Saved Pay 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Service credits. (See Pay, service credits) 
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Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Survivorship benefits. (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowances. (See Station Allowances, military per- 
sonnel, temporary lodgings) 
Training duty station 
Status for benefits entitlement 
Pub. L. 90-168 (37 U.S.C. 404(a) (4) ) having as its purpose payment 
of extra expenses incurred during training periods by members of uni- 
formed services or National Guard members while away from home, 
definition in par. M1150-10c of Joint Travel Regs. implementing act to 
effect that home or place from which member of Reserve components 
is called or ordered to active duty or active duty for training is perma- 
nent duty station of member has no effect in determination of entitle- 
ment, either to pay and allowances for period of training duty or to 
reimbursement of cost of travel to and from training duty__.._._----~- 
Training station to which Reserve member without dependents is 
ordered to active duty for less than 20 weeks in temporary duty status 
is permanent station and member performing basic assignment at his 
permanent duty station is entitled to basic allowance for quarters pre- 
scribed by 37 U.S.C. 408(f), as amended by Pub. L. 90-207, while at 
training station and definition in par. M1150-10c of Joint Travel Regs. 
that home or place from which member of Reserve component is not for 
application. Therefore, par. 10242 and Table 1-2-4, Dept. of Defense 
Military Pay and Allowances Entitlements Manual, remains applicable 
in computing allowable travel time for pay purposes for travel per- 
formed from home to training station..........-.....---.-.---..-..- 
Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a)(4) (Pub. L. 90-168, Dee. 1, 
1967) for members of uniformed services performing duty away from 
home may not be amended to deny payment of per diem to member of 
Reserve component performing annual active duty for training at same 
location where he normally performs inactive duty training, unless 
member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geographi- 
cal area, for then reservist would not be “away from home” within 
meaning of 87 U.S.C. 404(a) (4) to entitle him to per diem for period of 
annual. active duty for tralininGn. qnnnscqusqeqnniccnncnen-s=-nneon-en 
Denial of per diem under 37 U.S.C. 404(a) (4) to member of Reserve 
component is required only while he is on annual active duty for training 
when Govt. quarters and Govt. mess are available and, therefore, per 
diem may be paid to member of Reserve component while on annual 
active duty for training, active duty for training, or active duty at 
duty station where Govt. quarters or Govt. mess, or both, are not avail- 
able even though duty is performed at same place and under same con- 
ditions as apply to reservist’s inactive duty training........-...---... 
Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint Travel Regs. are unaffected by addition of clause (4) 
(Pub. L, 90-168, Dec, 1,,1967) to 67 U.8.0. 404(a), and amendment of 
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MILITARY PERSONNEL—Continued 


Training duty station—Continued 

Status for benefits entitlement—Continued 
Joint Travel Regs. to authorize permanent change-of-station allowances 
for members of Reserve components instead of per diem whenever such 
alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406 (a) and (c)---- 

Member of Reserve component who commutes daily from home to 
training duty station is not “away from home” within meaning of 37 
U.S.C. 404(a) (4) to entitle him to reimbursement for expense of com- 
muting and, therefore, although reservist because active duty station is 
permanent duty station would be entitled to reimbursement under part 
K, ch. 4, of Joint Travel Regs. for travel expenses incurred in conducting 
official business within permanent duty station and adjacent areas, 
regulation may not be amended to authorize reimbursement to reservists 
for expense of commuting daily between home and duty station located 
within corporate limits of same city or town___-.....-..------.------- 

Elimination of permanent station definition in par. M1150—-10e of Joint 
Travel Regs.—definition which is neither authorized nor required by 
87 U.S.C, 404(a) (4) and has no effect in determining entitlement of 
member of Reserve component to either pay and allowances for period 
of training duty, or to reimbursement for travel to and from training 
station—although recommended would not alter fact that part K, ch. 4, 
of Joint Travel Regs., which authorizes reimbursement of travel ex- 
penses incurred in conducting official business within limits of perma- 
nent duty station and adjacent areas, may not be amended to provide 


reimbursement to reservist for expense of commuting daily from home to 
training station 


Transfers 

Awaiting vessel 

Temporary lodging allowances 

A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel 
or hotel-like accommodations with his family at home port or is tem- 
porarily assigned to off-ship crew of twocrew nuclear powered sub- 
marine, is not eligible to receive temporary lodging allowances pre- 
scribed by 37 U.S.C. 405 as permanent station allowance to partially 
reimburse member for more than normal expenses incurred upon ar- 
rival at permanent station outside U.S. Therefore, as member is not 
considered to be at permanent duty station for purposes of temporary 
lodging allowance until he reports aboard vessel to which assigned, Joint 
Travel Regs. may not be amended to authorize payment of allowance to 
member prior to reporting aboard ship__............-.---_------.-.- 

Hospital transfer status 

“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. 
M1150-10 of Joint Travel Regs. may not be broadened to include hospital 
in U.S. to which member is transferred for prolonged hospitalization 
from either duty station or other hospital in U.S., and, therefore, chap- 
ter 9 of regulations may not be amended to permit payment when 
member is 80 hospitalized of dislocation allowance provided in 37 U.S.C. 
407(a)(1) for members whose dependents make authorized move “in 
connection with his change of permanent station.” However, chapter 9 
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Transfers—Continued 

Hospital transfer status—Continued 
may be amended to authorize allowance on same basis dependents and 
baggage are transported to hospital, that is “as for a permanent change 
of station” upon issuance of certificate of prolonged treatment____..~- 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
Veterans. (See Veterans) 
Witnesses 

Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.C. 703 issue orders to member direct- 
ing his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance 
at proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when appli- 
eable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds____ 


MISCELLANEOUS RECEIPTS 


Collection proceeds 

Fees for mailing 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with 
appropriate accounting adjustment as optional method to employee pay- 
ing fee from his personal funds and obtaining reimbursement from appro- 
priation will not contravene requirements of 31 U.S.C. 484 that gross 
amount of moneys received on behalf of U.S. must be covered into Treas- 
ury as miscellaneous receipts. Proposed procedure under which costs 
of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 
been developed and approved for promptly effecting necessary ac- 
eonntine: wijetitna iis se isk ee ee Se oe 
Special account v. miscellaneous receipts 

Fees for services to public 

In view of fact that “User Charges” statute, 31 U.S.C. 483a, did not 
repeal or modify existing statutes, charges collected from airline car- 
riers for preclearance of passengers and baggage at Canadian airports 
are for deposit to appropriation from which charges were paid in ac- 
cordance with requirement in 19 U.S.C. 1524 relating to deposit of cus- 
Coie: CHAU iika bbethinliddokece ti hee Lee, Se ee eo 

Property damage collections 

Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
prime contractor, are for deposit as miscellaneous receipts into Treasury 
of U.S. in consonance with sec. 3617, Revised Statutes, 31 U.S.C. 484____ 
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NATIONAL GUARD 
Death or injury 
While traveling to and from inactive duty 
The six months’ death gratuity prescribed in 32 U.S.C. 321(a) (3) 
for payment to beneficiary of member of National Guard who dies from 
injury incurred while traveling directly to or from inactive training 
is not payable incident to death of member who when dismissed from 
regularly scheduled drill proceeded to truck stop in direction away from 
his residence where he stayed approximately 1 hour, and then while 
en route to his home was involved in accident that resulted in his death, 
as member is not considered to have been traveling directly from train- 
ing place to his home, either in point of time or route, when accident oc- 
curred and, therefore, case does not fall within meaning of sec. 321 (a) 
(3) and implementing regulations__._...........-..-.-..----..---.-- 
OFFICERS AND EMPLOYEES 
Accountable officers. (See Accountable Officers) 
Agriculture Department. (See Agriculture Department, employees) 
Clothing and personal furnishings. (See Clothing and Personal Furnish- 
ings) 
Compensation. (See Compensation) 
Contributions from sources other than the United States 
Prohibition 
The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is 
criminal statute enforceable by Dept. of Justice and courts, Attorney 
General has final determination of issues arising under provision and, 
therefore, Comptroller General does not have authority to make binding 
determination as to proper interpretation of prohibition__._._.._._._-_~ 
Court leave, (See Leaves of Absence, court) 
Death or injury 
Disability compensation, etc. 
Retainer pay 
Limiting application of rule in Mulholland v. U.S., 139 Ct. Cl. 507, 
that member of Fleet Reserve may receive retainer pay concurrently 
with civilian disability compensation to periods prior to 1952, will no 
longer be required in view of holding in Merlyn HB. Horn v. U.S., 185 Ct. 
Cl. 795, in which court recognized plaintiff's claim for retainer pay with- 
held after 1952 for period during which he received disability compensa- 
tion for injury sustained in civilian position. Therefore, retainer pay 
withheld from member injured in 1966 and awarded 288 weeks of civilian 
disability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation._........_....-_---- 
Equal employment opportunity 
Discrimination actions 
The remedial action of retroactively promoting employee alleging 
racial discrimination after employee had been promoted from grade 
GS-9 to grade GS-11 without regard to complaint does not entitle em- 
ployee to higher grade salary for period prior to effective date of his 
regular promotion, neither 5 U.S.C. 7151 nor implementing Civil Service 
Regs. providing for retroactive remedial action in event of finding of 
discrimination. Furthermore, employee may not be paid additional com- 
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OFFICERS AND EMPLOYEES—Continued 
Equal employment opportunity—Continued 
Discrimination actions—Continued 
pensation under “Back Pay Statute” (5 U.S.C. 5596), or on basis of 
retroactive correction of administrative error, failure to timely promote 
employee being neither positive adverse administrative action required 
for payment under statute nor administrative error.................-- 502 
Foreign service. (See Foreign Service) 
Hours of work 
Establishment for overtime purposes 
Intermittent, etc., wage board employees 
Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been 
established for them, are entitled to overtime compensation at not less 
than time and one-half for time worked in excess of 8 hours a day 
or 40 hours a week pursuant to sec. 201 of “Work Hours Act of 1962,” 
amending sec. 23 of act of Mar. 28, 1984, language of sec. 23, as amended, 
regarding “establishment” of regular hours of labor at not more than 
8 per day or 40 per week intending only to prescribe measure as to when 
regular and overtime rates of compensation are payable and not to re- 
quire formal establishment of regular hours of work.._..........---~- 439 
Leaves of absence. (See Leaves of Absence) 
Mileage. (See Mileage) 
Missing, interned, captured, etc. 
Proximate result of civilian employment determination 
When civilian employee stationed inside U.S. enters missing status 
outside U.S. while on leave sailing sloop from Newport, R.I. to St. 
Thomas, V.I., determination by agency head that missing status of 
employee was proximate result of his civilian employment is required 
before missing persons benefits provided by act of Aug. 29, 1957 (5 U.S.C. 
5561) may be granted, even though act does not expressly refer to situa- 
Cpe Re ii is icin cicciniiembitintanidielidsinstibbatiinaniih Sl BIRs 527 
Moving expenses 
Public Law 89-516 authority. (See Officers and Employees, transfers, 
relocation expenses) 
Overtime, (See Compensation, overtime) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Promotions 
Compensation. (See Compensation, promotions) 
Reclassified positions 
Incumbent’s status 
Civil Service Commission having waived experience and training re- 
quirement of incumbent of position reclassified from grade GS-9 to 
grade GS-11, administrative determination to require employee to serve 
1 year in reclassified position to obtain required experience prior to 
advancement to GS~11 level rather than placing incumbent in reclassi- 
fied position, another position, or separating her was erroneous, and 
incumbent having been continued in reclassified position, correction 
action is required to promote her not later than beginning of second 
pay period following receipt of notice of approval by Civil Service 
Commission of waiver.of qualifications of incumbent of reclassified 
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Quarters allowance 
Transferred employees. (See Officers and Employees, transfers, reloca- 
tion expenses, temporary quarters) 
Relocation expenses 
Transferred employees. (See Officers and Employees, transfers, relo- 
cation expenses) 
Removals, suspensions, etc. 
Compensation. (See Compensation, removals, suspensions, etc.) 
Service agreements 
Overseas employees. (See Officers and Employees, transfers, service 
agreements) 
Severance pay. (See Compensation, severance pay) 
Trailer allowances, (See Trailer Allowances, civilian personnel) 
Training 
Expenses 
Meals and room at headquarters 
Civilian employee coordinator of seminar for purpose of training 
employees of International Agricultural Development Service who paid 
cost of meals for non-Govt. employee guest speakers and employees of 
Service attending seminar conducted at headquarters may be reimbursed 
for expense incurred upon determination by appropriate authority that 
cost of meals furnished non-Govt. employees is authorized under 5 U.S.C. 
4109; that one Service employee participated as seminar speaker; and 
that business of seminar was conducted during mealtime requiring at- 
tendance of Service employees. Pursuant to sec. 6.7 of Standardized 
Govt. Travel Regs., any per diem payments authorized should be 
WR cscs ik da Seat tice asia ie ie heh aide healed Snipe Silsbee 
Official duty away from training site 
An employee who incident to moving family residence to training 
site under authority in 5 U.S.C. 4109(a)(2)(B) forfeits right to per 
diem is entitled to transportation costs and per diem when required to 
travel on official business away from training site, even while perform- 
ing official duties at location which would otherwise be his official sta- 
tion. For purposes of sec. 6.8 of Standardized Govt. Travel Regs., which 
prohibits payment of per diem at permanent duty station, training site 
may be considered employee’s permanent duty station, thus entitling him 
to per diem while temporarily assigned official duties away from train- 
SUN DD acsscticininstisncsciptsnachcpagicttinthnahiaiilis hacia ibe abd tis cetelcaalineg had achicha bet 
Overtime. (See Compensation, overtfme, training courses) 
Transfers 
Household effects transfer. (See Transportation, household effects) 
Mass transfer 
Effective date 
An employee who on July 9, 1966, contracts to purchase residence in 
anticipation of mass transfer incident to relocation of agency head- 
quarters, although he is not informed until Nov. 22, 1966, that move, 
which had been anticipated for several years, tentatively was set for 
Apr. 1, 1968—delay in move occasioned by unavailability of funds for 
move and building construction—and who moves into new residence 
Apr. 22, 1967, completing settlement July 12, 1967, may be reimbursed 
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Transfers—Continued 
Mass transfer—Continued 
Effective date—Continued 
under Pub. L. 89-516 for expenses incurred in purchase of new residence 
on basis employee acquired residence after he received definite informa- 
tion on Nov. 22, 1966, that his permanent station was being transferred__ 
Relocation expenses 
Attorney fees 
An employee who incident to transfer of official duty station pur- 
chases residence at new duty station and is reimbursed attorney fees 
he paid for preparation of notes and trusts, settlement fee, title examina- 
tion, and preparation of application for title insurance—services au- 
thorized by sec. 4.2c of Bur. of Budget Cir. No. A-56—may not also be 
reimbursed fees paid to second attorney to prepare contract and other 
instruments involved in purchase, checking and examining various docu- 
ments, and travel expenses incurred by that attorney to be present at 
settlement, as fee paid for legal representation and advice in connection 
with purchase or sale of residence is not reimbursable under sec. 4, Cir. 


Collateral transactions 
Expenses, including real estate commission, incurred by transferred 
employee in sale of parcel of land he had accepted in partial payment 
for his residence at old duty station are not reimbursable under sec. 4, 
Bur. of Budget Cir. No. A-56, notwithstanding possible savings to Govt. 
by reason of real estate broker relinquishing commission on residence for 
opportunity to sell and receive commission on land, collateral transaction 
not having been connected with sale of employee's residence incident to 
permanent change of station...........40......-.....-....-.---.-..-- 
Mortgage prepayment charge 
A 90-day interest charge—prepayment penalty—assessed by lending 
institution in connection with sale of residence at old duty station of 
transferred employee is not reimbursable expense absent provision in 
original contract or mortgage instrument for reimbursement as pre- 
scribed by sec. 4.2d, Bur. of Budget Cir. No. A-56. Language of note 
covering loan secured by employee's residence reading “payable on the 
day of each month” is not express provision that imposes prepay- 
ment penalty and, therefore, employee may not be reimbursed interest 
charge payment he was required to make 
Trailer and lot sale 
Expenses incurred in individual sale of unimproved lot and of un- 
attached mobile home placed on lot and used as living quarters are not 
reimbursable to employee incident to official change of duty station, sec. 
9 of Bur. of Budget Circular No. A-56 and 5 U.S.C. 5724(b) contemplat- 
ing reimbursement for expenses of transporting and not sale of mobile 
dwelling, and sec. 4 of Circular providing for reimbursement of expenses 
incurred in disposition of dwelling house affixed tu land and not for costs 
of selling unimproved real estate. 
Lease termination 
An employee who in connection with transfer of official duty station 
terminates lease on his apartment at old duty station at expiration of 
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Transfers—Continued 
Relocation expenses—Continued 
Lease termination—Continued 
his lease and is required to pay for painting, cleaning, repair of blinds 
and stock transfer is not entitled to reimbursement for these expenses, 5 
U.S.C. 5724a only authorizing reimbursement of those expenses that re- 
sult from termination of unexpired lease and not expenses chargeable at 
emplration: : OF WORD essicintinscicitincicceemacisimminndssinantitibittnbipaiabnidicthen 
Mass transfer 
Expenses prior to transfer orders 
An employee who on July 9, 1966 contracts to purchase residence in 
anticipation of mass transfer incident to relocation of agency head- 
quarters, although he is not informed until Nov. 22, 1966 that move, 
which had been anticipated for several years, tentatively was set for 
Apr. 1, 1968—delay in move occasioned by unavailability of funds for 
move and building construction—and who moves into new residence Apr. 
22, 1967, completing settlement July 12, 1967, may be reimbursed under 
Pub. L. 89-516 for expenses incurred in purchase of new residence on 
basis employee acquired residence after he received definite informa- 
tion on Nov. 22, 1966, that his permanent station was being 
re GaNO: - win cnitdseebGtsts Bis ctnciimte tif dieiae biidiceincbniiinice 
Miscellaneous expenses 
House trailer preparation for movement 
Cost to civilian employee to equip housetrailer transported incident to 
permanent change of station with an extra axle in compliance with 
State law is not reimbursable expense. The expenditure representing 
cost of structural change in trailer constitutes capital improvement that 
is not reimbursable as miscellaneous expense under sec. 3 of Bur. of 
Budget Cir. No. A-656, and structural change to trailer having been 
incurred to prepare trailer for movement, reimbursement for cost of axle 
is excluded under sec. 9.3a(3) of Circular.........................- 
Overseas employees transferred between overseas duty stations 
Requirement in sec. 3.2a of Bur. of Budget Circular No. A-56 that em- 
ployee execute employment agreement prescribed by sec 1.3c of Circular 
in order to be eligible to receive payment of miscellaneous expense al- 
lowance authorized has no application to employees transferred within 
foreign countries or within territories or possessions of U.S. outside 
contiguous 48 States and District of Columbia. Therefore, employees 
transferred by their agency from one official station to another overseas 
prior to completing agreed 12 months of service, whether or not they are 
required to sign new employment agreement, are entitled to miscel- 
laneous expense allowance authorized by sec. 3.2a, and possibly other 
benefits prescribed by Circular No. A-66_.........--.-...---........ 
“Settlement Date” limitations on property transactions 
What constitutes litigation 
Fact that ultimate sale of residence of transferred employee was 
delayed more than 1 year after date of entrance on duty at new official 
station, as limited by sec. 4.1d of Bur. of Budget Circular No. A-56 on 
real estate transactions, by reason of breach of escrow agreement tant- 
amount to contract sales and continued possession of property by de- 
faulter does not entitle employee under “litigation” exception provided 
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Transfers—Continued 
Relocation expenses—Continued 
“Settlement Date” limitations on property transactions—Continued 
What constitutes litigation—Continued 
in sec, 4.1d to 1-year settlement requirement, to reimbursement for ex- 
penses incurred in selling residence, delay in disposing of residence not 
stemming from suit at law within contemplation of Budget Circular___-_ 
Temporary quarters 
Time limitation 
In computing length of time allowed for temporary quarters at Govt. 
expenses pursuant to subsecs. 2.5b(5) and (6) of Bur. of Budget Cir- 
cular No. A-56, incident to employee’s permanent change-of-duty sta- 
tion, allowable period begins to run from first day for which claim for 
reimbursement is made regardless of fact that employee or member of 
immediate family may have occupied temporary quarters prior to date of 
claim, provided first day for which claim is made within 30 days of 
date employee reported to duty at new official station. Therefore, em- 
ployee who actually occupied temporary quarters from Sept. 15, 1967, un- 
til Nov. 11, 1967, who claims temporary quarters allowance for 30 days 
commencing Oct. 12, 1967, may be reimbursed for period claimed_..__ 
An employee who is unable to locate permanent quarters incident to 
change-of-duty station within U.S8., occupies temporary quarters in excess 
of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular No. 
A-56 ineurs additional expenses for subsequent unauthorized travel of 
wife to new station in second privately owned automobile, may not be 
paid temporary quarters and subsistence allowance for 60-day period 
prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid more than 
8 cents per mile authorized for travel of the employee and his wife in 
one automobile, Even if additional amounts claimed were allowable, no 
mistake having been made in preparation of employee’s travel orders, 
there would be no authority to amend orders retroactively__.......- 
Transfer within corporate limits of city 
Payment of relocation expenses provided in 5 U.S.C, 5724a to employees 
who are transferred between posts of duty 35 miles apart within cor- 
porate limits of same city—Houston, Texas—is precluded under sec. 
1.3a of Bur. of Budget Cir. No. A-56, which authorizes travel and trans- 
portation expenses and applicable allowances only when transfer is 
between “official stations” as term is defined in sec. 1.5 of Standardized 
Govt. Travel Regs., and section prescribing that designated post of duty 
and official station are one and same, an area that is circumscribed by 
corporate limits of city, there is no authority for payment of relocation 
expenses to employees transferred within corporate limits of Houston_-__- 
Transportation for house hunting 
Authorization 
Although Bur. of Budget Circular No. A-56 provides for administra- 
tive discretion in authorizing reimbursement for expenses of house hunt- 
ing trip prescribed in sec. 2.4 of Circular when employee's official duty 
is changed, absent evidence that house hunting trip was authorized 
and performed, there is no authority to reimburse employee for cost of 
house hunting trip and, therefore, under his travel orders he may only 
be allowed mileage for dne-way travel performed from old to new duty 
station ~... 
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Transfers—Continued 

Relocation expenses—Continued 

Transportation for house hunting—Continued 
Mileage 

An employee and his wife who traveled by privately owned ‘automobile 
in performance of authorized round trip between old and new’ official 
station to seek permanent residence quarters, is entitled to reimburse- 
ment under authority prescribed in sec. 2.3a of Bureau of Budget Circular 
No. A-56 at rate of 8 cents per mile, rate specified in sec. 2.3a(1) for 
employee traveling with one member of his family in privately owned 
automobile: basietsabedein livedswe gee ce Le alas 

Secs. 2.1 and 2.2 of Bur. of Budget Circular No. A-56, authorizing 
reimbursement of transportation costs and other travel expenses incurred 
by employee and his family in accordance with Travel Expense Act of 
1949, as amended, and Standardized Govt. Travel Regs. (SGTR), employ- 
ee who incident to permanent change of station is authorized travel with 
his wife by privately owned automobile to new station and return to seek 
permanent residence quarters is entitled to mileage under sec. 3.5c(1) 
of SGTR for distance traveled as shown in standard highway mileage 
guides or by speedometer reading, and if there is no substantial deviation 
between the two, mileage claimed by employee may be allowed without 
explann thee 2.852 Bato elicit Ed 

Service agreements 

Transfers between overseas duty stations 

Employees who at time of transfer by their agencies between overseas 
duty stations located in different territories or countries outside conti- 
nental U.S. had only completed part of agreed period of service and had 
less than 12 months of service to perform under employment agreement 
are required pursuant to 5 U.S.C. 5724(d) to execute new agreement for 
minimum of 12 months service—1 school year for overseas teachers— 
in order to be eligible for payment by Govt. of costs of transfer_.....~-~- 

Although employees with less than 12 months of service to perform 
transportation agreement are not required under 5 U.S.C. 5724(d) to 
execute new employment agreement upon transfer by their agency or 
department between official stations located in same territory or country 
outside U.S., agency or department, by policy or regulation, neverthe- 
less may require their employees to execute new employment agreement_ 

Requirement in sec. 3.2a of Bur. of Budget Circular No, A-56 that em- 
ployee execute employment agreement prescribed by sec. 1.3c of Circular 
in order to be eligible to receive payment of miscellaneous expense allow- 
ance authorized has no application to employees transferred within 
foreign countries or within territories or possessions of U.S. outside con- 
tiguous 48 States and Dist. of Columbia. Therefore, employees trans- 
ferred by their agency from One official station to another overseas prior 
to completing agreed 12 months of service, whether or not they are re- 
quired to sign new employment agreement, are entitled to miscellaneous 
expense allowance authorized by sec. 3.2a, and possibly other benefits 
preseribed by Circular IWoi':4-60. 2.02 on eo hic ci ccceccedeantsceses 
Transportation 

Dependents. (See Transportation, dependents) 

Household effects. (See Transportation, household effects) 
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Travel by privately owned automobile 

Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Travel time 

International dateline crossings 

An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Tokyo due to crossing international 
dateline is entitled to compensation for day under rule that in establish- 
ing entitlement to pay, time of place at which employee is located is con- 
trolling under 15 U.S.C. 262. In accordance with longstanding 
administrative practice, pay of employee should not be increased because 
of extra time gained when traveling across international dateline in 
eastward direction—crossings in opposite directions canceling each other 
out. However, any specific factual situations may be presented for 
CummhGgnMOt Si Sake nee cles Scbe celeb eae 
Uniforms. (See Uniforms, civilian personnel) 
Wage board 

Compensation. (See Compensation, wage board employees) 

Hours of work 

Establishment for overtime purposes 
Intermittent and part-time employees 

Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been estab- 
lished for them, are entitled to overtime compensation at not less than 
time and one-half for time worked in excess of 8 hours a day or 40 hours 
a week pursuant to sec. 201 of “Work Hours Act of 1962,” amending sec. 
23 of act of Mar. 28, 1934, language of sec. 23, as amended, regarding 
“establishment” of regular hours of labor at not more than 8 per day 
or 40 per week intending only to prescribe measure as to when regular 
and overtime rates of compensation are payable and not to require formal 
establishment of regular hours of work 

ORDERS 

Amendment 

Retroactive 

Rule 

An employee who unable to locate permanent quarters incident to 
change-of-duty station within U.S., occupies temporary quarters in ex- 
cess of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular 
No. A-56 and incurs additional expenses for subsequent unauthorized 
travel of wife to new station in second privately owned automobile, may 
not be paid temporary quarters and subsistence allowance for 60-day 
period prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid 
more than 8 cents per mile authorized for travel of the employee and his 
wife in one automobile. Even if additional amounts claimed were allow- 
able, no mistake having been made in preparation of employee’s travel 
orders, there would be no authority to amend orders retroactively 
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ORDERS—Continued Page 
Competent 
What constitutes 
The fact that officer of uniformed services supports his children resid- 
ing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their behalf, 
officer having remarried and having been assigned Govt. quarters at over- 
seas station, from which dependents were not precluded by “compet- 
ent orders.”’ Divorce decree of court having jurisdiction of children is not 
“eompetent authority” contemplated by 37 U.S.C. 403(d) in providing 
that member assigned Govt. quarters may not be denied basic allowance 
for quarters if, because by orders of competent authority dependents are 
prevented from occupying assigned quarters_____...-...-..---------_- 28 
PAY 


Absence without leave 

Civil arrest 

Unexcused, etc. 

Marine Corps member who while in unauthorized absence status is 
confined and later indicted by civilian authorities for violating 18 
U.S.C, 2312 (transporting in interstate commerce stolen motor vehicle 
or aircraft), and who on basis of court finding of mental incompeteucy is 
retained in Medical Center for Federal Prisoners until discharge of indict- 
ment and return to military control, is not entitled to credit in final 
military pay record with pay and allowances for period of absence— 
Oct. 5, 1962 to Feb. 9, 1965—in view of Commandant of Corps determina- 
tion under par. 044253, Navy Comptroller Manual, that absence may not 
be excused as unavoidable, and that member’s absence in hands of 
civil authorities—must be considered “time lost” for pay purposes...... 792 
Active duty 

Grade or rank 

Reduction propriety 

Although reduction of petty officer from first class EB-6 to second class 
E-5 for incompetency to perform duties of higher grade was based on two 
special evaluations rather than on required waiver of condition prece- 
dent to reduction—“evaluation of member for at least two consecutive 
marking periods,” member is not entitled upon advancement to E-6 to 
rate of pay of that grade for period of reduction in absence of correc- 
tion of records pursuant to 10 U.S.C. 1552. Reduction orders issued by 
competent authority are valid even though not issued in strict conform- 
ity with administrative regulations and, therefore, under 37 U.S.O. 204 
(a) member is entitled only to pay and allowances of grade H-5 while 
serving in that grade, unless record warrants correction_._._........__ 416 

Medically unfit personnel 

Member of uniformed services who after having performed active 
duty is found to have been medically unfit at time of entry into service 
is not deprived of right to military pay and allowances or of status 
of being entitled to basic pay because of administrative failure to discover 
his physical condition, absent affirmative statutory prohibition against 
induction of persons on basis of physical or mental disqualification, and 
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PAY—Continued 
Active duty—Continued 
Medically unfit personnel—Continued 
in view of fact 50 U.S.C. App. 454(a) provides no person shall be inducted 
into armed services until his acceptability has been satisfactorily 
determined, and sec. 456(h) prescribes that physical or mental condi- 
tion constitutes basis for deferment from induction rather than absolute 
disqualification 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are re- 
leased from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
release from military control 
Reservists 
Injured in line of duty 
Ability to perform limited duty effect 
A Reserve officer injured in line of duty who is not physically capable 
of performing normal duties as aviation pilot and who although able to 
perform is not placed in limited or restricted Reserve duty status upon 
release from hospitalization is nevertheless entitled to pay and allow- 
ances until physically fit to perform full and specialized naval duties, 37 
U.S.C. 204((i) authorizing payment of pay and allowances to disabled 
Reserve officers in same circumstances under which Regular officers 
would receive pay and allowances. When disabled Reserve member is 
found physically fit to perform military or naval duties without qualifica- 
tion, basis of entitlement to pay and allowances under 37 U.S.C. 204 
(g), (bh), or (i) is extinguished 
Additional 
Aviation duty. (See Pay, aviation duty) 
Hostile fire pay 
Excess leave accrual. (See Leaves of Absence, military personnel, 
excess leave accrual) 
Proficiency pay 
Change from enlisted to officer status 
Although enlisted members of Navy or Marine Corps who at time of 
appointment or promotion to commissioned officer grades under 10 U.S.C. 
5586, 5589, 5596, 5597, 5784, or 5787, were receiving proficiency pay may 
not have pay and allowances of their permanent status reduced because 
of temporary appointment and entitlement under 37 U.S.C. 204 to pay and 
allowances of temporary grades, they are not entitled to saved proficiency 
pay unless they continue to meet eligibility conditions prescribed by Navy 
Regs. Member does not meet prescribed conditions of eligibility for 
proficiency pay when as part of duties as officer he utilizes skills of his 
military specialty for which pay was authorized in supervision of other 
personnel with similar skills 
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PAY—Continued 
Additional—Continued 
Proficiency pay—Continued 
“Special award” criteria 

Proficiency pay provided by 37 U.S.C. 307 for enlisted members of uni- 
formed services qualifying in occupation or skill may not be paid to mem- 
bers assigned to headquarters tour of duty as “Special Award,” where 
commanding officer is authorized to assign and terminate awards at his 
discretion or upon transfer of member from assignment. Award of pro- 
ficiency rating on basis of billet occupied, with no criteria established 
with respect to performance of duties of member’s rating or assignment 
does not provide sufficient basis for payment of proficiency pay 

“Superior performance” awards 

Under 87 U.S.C. 307, which provides that enlisted member of uniformed 
services entitled to basic pay and designated as specially proficient in 
military skill may be paid proficiency pay, regulations that do not con- 
form to intended purpose of “superior performance” category of award 
established pursuant to sec. 307—incentive for achievement and main- 
tenance of superior performance by member in his current pay grade— 
but prescribe eligibility for award on basis of qualifying for promotion 
to next higher pay grade are regulations that are not consistent with 
sec. 307, and, therefore, payments of proficiency pay in superior perform- 
ance category that do not relate to member’s current pay grade but on 
eligibility for promotion in grade may not be authorized_ 

Allotments 

Banking facilities for deposit, etc. 

The authority in Pub. L. 90-365, approved June 29, 1968, to issue single 
Govt. salary check to bank for deposit to individual accounts of em- 
ployees may not be construed to include members of uniformed services, 
words “salary” and “wages” in act denoting compensation of Federal em- 
ployees, whereas when referring to compensation of military personnel, 
terms “pay” or “pay and allowance” are used. However, under allotment 
authority of chapter 13 of Title 37, U.S. Code, at request of members, 
single Govt. check may be issued to financial institution to cover “net 
pay”—total pay and allowances less authorized deductions—provided 
purpose of allotments is considered to be proper by Secretary concerned_ 
Aviation duty 

Excess flying hours 

Flying status of limited duration 

Excess flying time accumulated by member of uniformed services while 
in flying status of limited duration may not be applied to subsequent 
flying status to qualify member for flying pay for later period, par. 20110c 
of Dept. of Defense Pay and Allowances Entitlements Manual requiring 
that member placed in flying status for limited period must meet flight re- 
quirements within specified period for entitlement to flying pay—regula- 
tion not necessarily inconsistent with sec. 104(a) (1) of HB. O. No. 11292, 
which prescribes minimum flight requirements. However, restriction 
if not in best interest of uniformed services may be eliminated and excess 
flying time accumulated during limited period of service applied to 
qualify member for fiying pay in subsequent flying status. 





938 INDEX DIGEST 


PAY—Continued 
Aviation duty—Continued 
Suspension from flying duty 
Administration action required 
Although Air Force officer failed to satisfy requirement for annual 
physical examination to qualify for flying pay, his flying orders remained 
in effect until terminated by base commander or air tactical unit and, 
therefore, suspension of flight pay absent orders directing suspension was 
ineffective and officer is entitled to flight pay received to date pay- 
ment was unofficially suspended and to payment for period from date of 
pay suspension until date flying status was officially terminated 
Civilian employees. (See Compensation) 
Disability retired pay. (See Pay, retired, disability) 
Medical and dental officers 
“Continuation pay” 
Active duty requirement 
Entitlement to “continuation pay” authorized by 37 U.S.C. 311 for 
medical and dental officers who by written agreement consent to extend 
their active service—payment to be made in installments for each addi- 
tional year of committed service, contingent upon performance of active 
duty—ceases upon death, whether by misconduct or otherwise, of medical 
specialist who had extended his service, and installments of “continua- 
tion pay” due and payable to officer had he lived may not be paid to any 
other person, sec. 311(b) permitting no exception to requirement for 
performance of active duty for entitlement to special pay authorized 
for continued active service of medical specialists 
Missing, interned, etc., persons 
Retired pay 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S,, upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services termi- 
nates upon death and power of attorney executed by him is automati- 
cally revoked by his death whether or not fact of death is known, and 
in absence of statutory authority providing otherwise, and because 
presumption of death after lapse of 7 years rule is not applicable, pay- 
ment of retired pay on behalf of missing sergeant must be held in 
abeyance until it is established that he is not dead 
Proficiency. (See Pay, additional, proficiency pay) 
Promotions 
Service credits 
Temporary service in a higher grade 
When Coast Guard officer who is advanced in grade under temporary 
promotion system authorized in 14 U.S.O, 275 reverts to permanent pro- 
motion system grade, time in temporary service grade, absent specific 
legislation, may not be used as time in grade higher than permanent 
grade from which originally appointed for temporary service in view 
of fact that when read together, secs. 275(h) which prescribes that 
upon termination or expiration of temporary appointment “officer shall 
revert to his former grade,” and 257(b) which provides that service in 
temporary grade is seryice “only in grade that officer concerned would 
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PAY—Continued 
Promotions—Continued 
Service credits—Continued 
Temporary service in a higher grade—Continued 
have held had he not been so appointed,” permit only counting of tem- 
porary service as time in officer’s permanent grade held immediately 
preceding temporary service appointment 
Temporary 
Saved pay 
Items for inclusion or exclusion 
Although enlisted members of Navy or Marine Corps who at time of 
appointment or promotion to commissioned officer grades under 10 U.S.C. 
5586, 5589, 5596, 5597, 5784, or 5787, were receiving proficiency pay may 
not have pay and allowances of their permanent status reduced because 
of temporary appointment and entitlement under 37 U.S.C. 204 to pay and 
allowances of temporary grades, they are not entitled to saved proficiency 
pay unless they continue to meet eligibility conditions prescribed by Navy 
Regs. Member does not meet prescribed conditions of eligibility for pro- 
ficiency pay when as part of duties as officer he utilizes skills of his mili- 
tary specialty for which pay was authorized in supervision of other per- 
sonnel with similar skills 
Reduction 
Pay based on grade held 
Although reduction of petty officer from first class E-6 to second class 
E-5 for incompetency to perform duties of higher grade was based on 
two special evaluations rather than on required waiver of condition 
precedent to reduction—“evaluation of member for at least two con- 
secutive marking periods,” member is not entitled upon advancement 
to E-6 to rate of pay of that grade for period of reduction in absence of 
correction of records pursuant to 10 U.S.C. 1552. Reduction orders issued 
by competent authority are valid even though not issued in strict con- 
formity with administrative regulations and, therefore, under 87 U.S.C. 
204(a) member is entitled only to pay and allowances of grade E-5 while 
serving in that grade, unless record warrants correction_ 
Reservists 
Fleet reservists 
Retired pay. (See Pay, retired, fleet reservists) 
Injured in line of duty. (See Pay, active duty, reservists, injured in 
line of duty) . 
Retired pay. (See Pay, retired, reservists) 
Retainer pay. (See Pay, retired, fleet reservists) 
Retired 
Active duty. 
After retirement 
Higher grade service 
Pub. L. 88-182, effective Oct. 1, 1963, amending 10 U.S.C. 1402(a) 
not changing conclusion in prior decisions that inclusion of inactive duty 
time on retired list is precluded in determining rate of monthly basic 
pay for purposes of computing retired pay, master sergeant upon re- 
retirement may not be credited with 8 years and 4 months of inactive 
service between date of retirement, Jan. 1, 1960, under 10 U.S.0. 8914, 
and return to active duty in grade of technical sergeant on May 1; 1968. 
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Retired—Continued 
Active duty—Continued 
After retirement—Continued 
Higher grade service-—Continued 
However, under sec. 1402(a) upon re-retirement Dec. 1, 1967, enlisted 
man who had served less than 2 years as master sergeant is pursuant 
to second sentence in footnote 1, sec. 1402(a) entitled to retired pay 
computed on basis of basic pay rate in effect at time of re-retirement and 
multiplier factor that reflects 4 years and 7 months of additional active 
service 
Advancement on retired list 
Highest grade satisfactorily held “at any time in the Armed Forces” 
Air Force master sergeant retired effective Oct. 1, 1966, pursuant to 
10 U.S.C. 1831 and 1401, in grade of major, equivalent grade in Air Force 
to that of lieutenant commander, highest grade he satisfactorily held 
in Naval Reserve where he served for 20 years, and who then on basis 
of retirement under sec. 1331 is placed on Air Force Reserve Retired list 
as major effective Aug. 9, 1967, is entitled to have retired pay computed 
on basis of lieutenant commander grade provided Secretary of Navy or 
his designee determines officer satisfactorily held that grade. Member 
having qualified for retired pay under 10 U.S.C. 1831 became entitled to 
retired pay computed under formula 3, sec. 1401, which prescribes 
computation of retired pay on basis of highest grade satisfactorily held 
“at any time in Armed Forces” 
Recomputation 
Rates applicable on retirement v. effect of May 20, 1958 act 
Army sergeant who at time of retirement on Jan. 1, 1960 under 10 
U.S.C. 3914 was receiving active duty pay in grade E-4 subject to savings 
provisions of act of May 20, 1958, upon advancement ~na retired list to 
grade of sergeant E-5 on Aug. 7, 1968 pursuant to 10 U.S.C. 3964, is not 
entitled to recomputation of retired pay on basis of saved pay rate for 
grade E-5 as act provides only for saving of basic pay or retired pay to 
which member or former member of uniformed services was entitled on 
day before effective date of act, and sergeant entitled on May 20, 1958 
to pay of grade E-4, recomputation of retired pay may not be based on 
saved pay rate of grade E-5 but on rate prescribed in 1958 act for grade 
E-5. B-156576, July 22, 1965, modified 
Annuity elections for dependents 
Annuity determination 
Upon retirement of any member of uniformed services after Nov. 1, 
1968, effective date of Pub. L. 90-445, percentage of annuity elected 
prior to Nov. 1, 1968, for dependent under Retired Serviceman’s Protec- 
tion Plan (10 U.S.C. 1441-1446) is for determination, absent savings 
provision in act, on total retired pay of member, act having eliminated 
requirement that cost of annuity should be deducted from member’s 
retired pay before applying elected percentage in determining annuity 
payable. Although members subject to act may within prescribed time 
limitations both before and after retirement reduce amount of elected 
annuity or withdraw from participation in Plan, increase in amount of 
annuity is only available to member not yet retired 


* 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Non-Regular retirees 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 1331(e)), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8801) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 181 Ct. ‘Cl. 790, and accepted in 37 Comp. Gen. 653 to effect 
right of member retired under sec. 1331 accrues from first day of month 
following date member qualifies by reason of meeting age and service 
requirements of sec. 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements 
of sec. 1831(a) prior to Aug. 13, 1968 but delays application for retired 
pay until after that date 
Revocation, etc. 
Delay in effective date 
Savings clause contained in Pub. L. 90-485, dated Aug. 13, 1968, exempt- 
ing active duty member of uniformed services from application of provi- 
sion to reduce from 3 to 2 years delay in effective date of elections, 
modifications, or revocations made under Retired Serviceman’s Family 
Protection Plan by member after completing 19 years of service, and pro- 
viding for continuation of provisions of sec; 1431 (b) or (c), is restricted 
by language of savings clause to those members who had made election or 
change or revocation prior to Aug. 13, 1968, and, therefore, savings 
clause may not be extended to include applications made between 
Aug. 18, 1968, effective date of 10 U.S.C. 1431(b), and Nov. 1, 1968, date 
sec. 1431(c) became effective 
Finality 
Approval of retired member’s application to withdraw from participa- 
tion or reduce level of participation in Retired Serviceman’s Family 
Protection Plan made pursuant to Pub. L. 90-485, dated Aug. 13, 1968 
(10 U.S.C. 1436(b) )—application which Secretary concerned is required 
to act upon with reasonable promptness, and which becomes effective on 
first day of seventh calendar month following receipt of application at 
appropriate Finance Center—may not be canceled before effective date 
of application, approval by Secretary being only matter of form. Nor 
may retired member cancel his application before or after its approval, 
but before effective date of application, as 6 months waiting period 
before application becomes effective is not period intended for recon- 
sideration of application by retired member 
Reduction in annuity determination 
Although reduction made pursuant to Pub. L. 90-485, Aug. 13, 1968 
(10 U.S.C. 1436(b)), in annuity elected under Retired Serviceman’s 
Family Protection Plan by Air Force efficer retired under 10 U.S.C. 
8911 from option 1 with 4 at 44 reduced retired pay to “the 44, percent- 
age factor” does not conflict with prescribed minimum amounts allowed 
by act for reduction of annuity, request combining fractions and per- 
centages without mentioning principal amount to which reduction should 
apply is too vague to determine amount of reduced annuity elected, but 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Revocation, etc.—Continued 
Reduction in annuity determination—Continued 
upon clarification of exact amount of new annuity elected, irrevocable 
reduction may be made retroactively effective to date of reduction 
approval by Secretary of Air Force and cost of reduced annuity com- 
puted at dollar cost of original annuity 
Termination 
Children for other than age 
Upon marriage or death on Mar. 1, 1968 of daughter of deceased 
member of uniformed services who is entitled to annuity payments pur- 
suant to 10 U.S.C. 1481-1436 until her eighteenth birthday on May 1, 
1968, her entitlement to annuity payments ceased with occurrence of 
event and, therefore, entitlement to annuity payment for month of 
March did not accrue 
Children reaching eighteen years of age 
The right of designated beneficiary to annuity payments provided 
under 10 U.S.C. 1431-1436, continuing while “under 18 years of age” 
and ceasing first instant eighteenth anniversary of birth is reached, 
eligibility of daughter of deceased member of uniformed services to 
annuity payments provided for her ceased first instant she reached eigh- 
teenth anniversary of her birth on May 1, 1968 and she is entitled to 
retain annuity payment made for month of April but is not entitled to 
payment for month of May, 10 U.S.C. 1437 providing that “no annuity 
occurs for the month in which entitlement thereto ends” 
Concurrent military retired and civilian service pay. (See Compensa- 
tion, double, concurrent military retired and civilian service pay) 
Cost-of-living increases, (See Pay, retired, increases, cost-of-living 
increases) 
Disability 
Disability determination subsequent to release 
Record correction action 
Retired pay of Air Force officer retired effective Apr. 1, 1963, who by 
correction of military records is placed on temporary disability retired 
list as of Mar. 31, 1963, with entitlement to disability retired pay effective 
Apr. 1, 1963, from which list he is removed on Mar. 11, 1968, properly was 
for computation under sec. 5(a) (1) and not 5(a) (2) of Uniformed Serv- 
ices Pay Act of 1963, officer’s entitlement to retired pay on Apr. 1, 1963 
not having occurred by force of Uniform Retirement Date Act, but by 
action of Secretary, and officer, therefore, was not overpaid retired pay 
commencing Oct. 1, 1963, computed at 75 percent of monthly basic pay 
of his grade fixed by 1963 pay act 
Statutes of limitation 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 23, 1943, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dec. 11, 
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Retired—Continued 
Disability—Continued 
Disability determination subsequent to release—Continued 
Statutes of limitation—Continued 
1964, and under 31 U.S.C. 7la, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but in 
view of recognition of uncorrected military records of officer, he is en- 
titled to disability retired pay from date of judgment. _._--.--.-~-- 
Members who served in higher rank than at retirement 
Permanent v, temporary rank 
On basis of Taylor v. U.S., 174 Ct. Cl. 1266, in which court citing 
Friestedt v. U.S., 173 Ct. Cl. 447, held that permanent appointment of 
plaintiff to rank of major would have entitled him to advancement on 
retired list under 10 U.S.C. 3964 had he served required 6 months in 
higher grade, ruling of Friestedt case may be applied in situations in- 
volving advancement on retired list under 10 U.S.C. 3964. 46 Comp. 
Gen, 27; me@ified..ccccce ta ne. ERE OE Re A 
Recomputation of retired pay 
An officer of uniformed services retired for physical disability pur- 
suant to act of Apr. 3, 1939, who subsequently elected disability retire- 
ment pay computed under sec. 402(d) of Career Compensation Act of 
1949, and then served as Army Reserve officer from Sept. 6, 1951 to 
May 5, 1958, when he was appointed to Regular Army, where he cur- 
rently is serving in rank of lieutenant colonel under temporary appoint- 
ment pursuant to 10 U.S.C. 3442, upon retirement would be entitled to 
retired pay recomputed under 10 U.S.C. 1402(d), if conditions of clause 
(2) of sec. 1402(c) regarding additional physical disability are met; if 
not, officer’s retired pay status is for consideration under sec. 1402(a), 
subject to footnote 1, and to provisions of 37 U.S.C. 205(a)--.--------- 
Upon removal from temporary disability retired list on Mar. 11, 1968, 
and permanently retired with 50 percent disability, Air Force officer 
whose original retirement effective Apr. 1, 1963, under 10 U.S.C. 8911 had 
been corrected to place him with 100 percent disability on temporary 
disability retired list became entitled to retired pay recomputed under 
third sentence of 10 U.S.C. 1401 as though he had retired in first instance 
under sec, 8911, and officer’s retired pay greater when computed under 
Formula B at 72% percent of monthly pay of his grade fixed by Uni- 
formed Services Pay Act of 1963 than if computed at his disability rating 
of 50 percent, beginning Mar. 11, 1968, officer became entitled to retired 
pay computed under Formula B, as increased by subsequent legislation_- 
Retirement pay as member of Army of the United States 
Subsequent active service 
Termination of “AUS status” of member of uniformed services who 
after serving as commissioned officer in Army of U.S. from July 16, 
1942, through Oct. 4, 1946, was retired for physical disability under act 
of Apr. .8, 1939, subsequently electing to have retired pay computed 
under sec. 402(d) of Career Compensation Act of 1949, and serving on 
active duty as Reserve officer from Sept. 6, 1951 until appointed as Regu- 
lar officer on May 5, 1958, occurred Mar. 31, 1953 pursuant to Pub. L. 
86-197, and not May 5, 1958, by reason of acceptance of appointment in 
Regular Army, where he is currently serving in rank of lieutenant 
colonel under temporary appointment pursuant to 10 U.S.O. 3442__.... 





163 


944 INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Disability—Continued 
Retirement pay as member of Army of the United States—Continued 
Subsequent active service—Continued 
An officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1989—subsequently computed under sec. 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C. 3442, upon retirement 
may be paid either retired pay pertaining to “new” retired status or 
retired pay benefits to which entitled to by virtue of act of April 3, 1939, 
as amended, whichever is greater. 
Severance pay. (See Pay, severance, disability retirement) 
Effective date 
Age and service requirements 
Public Law 90-485 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 13831(e)), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8301) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 131 Ct. Cl. 790, and accepted in 37 Comp. Gen. 653 to effect right 
of member retired under sec. 1331 accrues from first day of month fol- 
lowing date member qualifies by reason of meeting age and service re- 
quirements of sec. 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements of 
sec. 1831(a) prior to Aug. 13, 1968 but delays application for retired pay 
until after that date 
Voluntary v. involuntary retirement 
An officer of the uniformed services subject to involuntary retirement 
on June 30, 1968, under sec. 1(i) of Pub. L. 86-155, “notwithstanding any 
other provision of law,” whose application for voluntary retirement on 
July 1, 1968, pursuant to 10 U.S.C. 6823, is not accomplished by retire- 
ment orders stated to be effective July 1, 1968, because officer had not 
been recommended for continuation on active duty list as required by sec. 
1(i) of act, is considered to have been mandatorily retired on June 30, 
1968, Therefore, rule in 44 Comp. Gen. 584 does not govern to entitle 
officer to computation of retired pay at higher active duty pay rate that 
became effective July 1, 1968, and officer’s retired pay is for computa- 
tion on basis of active duty pay rate in effect June 30, 1968, date of re- 


Retired members of Navy who if they had been involuntarily retired on 
July 1, 1968 would have been subject to Uniform Retirement Date Act, 
5 U.S.C. 8301, but who were retired voluntarily effective that date under 
statutory provisions cited in decision are entitled, except for members 
retired under 10 U.8.0. 1293, to have their retired pay computed at higher 
rates of active duty basic pay prescribed in ©,0. No, 11414, dated June 11, 


1968, promulgated in accordance with sec, 8 of Pub, L, 90-207, and effec- 
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Retired—Continued 
Fleet reservists 
Retainer pay withholdings 
Disability compensation as civilian 
Limiting application of rule in Mulholland vy. U.S., 139 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer 
be required in view of holding in Merlyn BE. Horn v. U.S., 185 Ct. CL 
795, in which court recognized plaintiff’s claim for retainer pay with- 
held after 1952 for period during which he received disability compensa- 
tion for injury sustained in civilian position. Therefore, retainer pay 
withheld from member injured in 1966 and awarded 288 weeks of civilian 
disability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation 
Foreign citizenship or service effect 
Non-Regular service members 
Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as pension, 
entitlement to retired pay under 10 U.S.C. 1331 is not dependent on con- 
tinuaticon of military status. Therefore person eligible to retired pay at 
age 60 as provided in sec. 1331 who prior to attaining age 60 acquires 
foreign citizenship and/or status in foreign military service does not lose 
entitlement to retired pay at age 60, nor is person in receipt of retired 
pay pursuant to sec. 1331 required to forfeit such pay if he becomes 
citizen of foreign country and/or enters armed forces of foreign country, 
provided foreign country is not one that is engaged in hostile military 
opermtiqne QgRiRIt W.cijncic ew incsciiditibinais cnubechsnintaahen cinininsh- tpenntineipentnaleiiia 
Foreign employment 
Missing, interned, etc., persons 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services termi- 
nates upon death and power of attorney executed by him is automatically 
revoked by his death, whether or not fact of death is known, and in ab- 
sence of statutory authority providing otherwise, and because presump- 
tion of death after lapse of 7 years rule is not applicable, payment of 
retired pay on behalf of missing sergeant must be held in abeyance until 
it is established that he is not dead 
Grade, rank, etc., at retirement 
Service in higher rank than at retirement 
Air Force master sergeant retired effective Oct. 1, 1966, pursuant to 10 
U.S.C. 1881 and 1401, in grade of major, equivalent grade in Air Force 
to that of Heutenant commander, highest grade he satisfactorily held in 
Naval Reserve where he served for 20 years, and who then on basis of 
retirement under sec. 1831 ia placed on Air Force Reserve Retired list as 
major effective Aug. 9, 1967, is entitled to have retired pay computed on 
basis of lieutenant commander grade provided Secretary of Navy or his 
designee determines officer satiafactorily held that grade. Member having 
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PAY—Continued 
Retired—Continued 
Grade, rank, etc., at retirement—Continued 
Service in higher rank than at retirement—Continued 
qualified for retired pay under 10 U.S.C. 1331 became entitled to retired 
pay computed under formula 3, sec. 1401, which prescribes computation 
of retired pay on basis of highest grade satisfactorily held “at any time 
fs Aunee® DeseteP ceudit, obo eae a a 
Increases 
Cost-of-living increases 
Active duty recall 
The retired pay status of Army sergeant disabled during period of 
service which commenced May 25, 1966, subsequent to retirement on 
July 1, 1962 under 10 U.S.C. 3914 for length of service, who upon rever- 
sion to inactive status on retired list effective Mar. 15, 1968, elected re- 
tired pay pursuant to 10 U.S.C. 1402(d), based on 60 percent disability 
computed at rates prescribed in 37 U.S.C. 208(a), as amended by Pub. L. 
90-207 (10 U.S.C. 1401a) to provide cost-of-living increase effective 
Oct. 1, 1967, comes within purview of 10 U.S.C. 1401a(c) entitling mem- 
ber to increase in retired pay to reflect increase of 3.9 percent in Con- 
sumer Price Index effective Apr. 1, 1968, adjusted pursuant to subsec. (c) 
to nearest one-tenth of 1 percent of increase in Consumer Price Index 
for Jan. 1968 that exceeded Sept. 1967 Index, or 1.3 percent increase___- 
Computation 
Under 10 U.S.C. 1401a, as amended by Pub. L. 90-207 to provide cost- 
of-living increase effective Oct. 1, 1967, to be computed at different per- 
centages prescribed, 10 U.S.C. 1401a(e) applies only when retirement of 
member of uniformed services becomes effective on or after Oct. 1, 1967. 
Therefore, member retired on July 1, 1962 and re-retired on Mar. 15, 1968 
does not come within purview of subsec. (e). For members whose retired 
pay statvs comes within purview of subsecs. (b) and (c), subsec. (c) 
containing phrase “notwithstanding subsec. (b)” applies. If adjusted 
retired pay of members retired on or after Oct. 1, 1967 is greater when 
computed under subsec. (e) rather than under subsecs. (c) or (d), mem- 
bers are entitled to greater amount of retired pay 
Death of member 
The one-time 3.7 percent cost-of-living increase authorized in sec. 2(b) 
of Military Pay Act of 1967 (Pub. L. 90-207, approved Dec. 16, 1967), 
effective Oct. 1, 1967, for “person”—member or former member of uni- 
formed services—entitled to retired or retainer pay after Nov. 30, 1966, 
because such person did not receive benefit of Consumer Price Index 
percentage increase provided by Pub, L. 89-182 effective Dec. 1, 1966 
for members entitled to retired or retainer pay before Dec. 1, 1966, does 
not apply to members retired between Nov. 80, 1966 and Sept. 29, 1967 
who died before Dec. 16, 1967, date of approval of 1967 act, word ‘“‘person” 
in sec. 2(b) referring to person living on Dec. 16, 1967 
Retroactive authority 
Army sergeant who following retirement on July 1, 1964, under 10 
U.8.C. 3914, serves on active duty from July 11, 1966, through March 28, 
1967, retiring on physical disability with entitlement to retired pay 
computed under 10 U.8.C. 1402(d)(2), and who was held ineligible 
to receive 8,7 Consumer Price Index percentage increase in retired 
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Retired—Continued 
Increases—Continued 
Cost-of-living increases—Continued 
Retroactive authority—Continued 
pay effective Dec. 1, 1966, may be paid a 3.7 per centum increase for 
period May 1, 1967, to Jan. 31, 1968, on basis retired pay is within pur- 
view of sec. 2(b), Pub. L. 90-207, approved Dec. 16, 1967, and effective 
Oct. 1, 1967, which authorizes cost-of-living increase, retroactively effec- 
tive from date of retirement, to those members who became entitled to 
retired pay on or after Dec. 1, 1966, but before Oct. 1, 1967, and who 
had not received any benefit from Dec. 1, 1966 percentage increase___- 
Death of member 
Basic pay rates prescribed by Military Pay Act of 1967 (Pub. L. 
90-207, approved Dec. 16, 1967) effective Oct. 1, 1967, apply in computa- 
tion of retired pay of members retired on or after Sept. 30, 1967, but who 
died before Dec. 16, 1967, benefits of sec. 6 of act accruing to every 
member or former member of uniformed services who initially became 
entitled to receive retired or retainer pay on or after Oct. 1, 1967, right 
that is not affected by death prior to Dec. 16, 1967 and, therefore, new 
pay rates prescribed by act apply from Oct. 1, 1967, effective date of act, 
up to and including day of death of member. 
Under Public Law 90-207 
Retired members of Navy who if they had been involuntarily retired 
on July 1, 1968 would have been subject ‘to Uniform Retirement Date 
Act, 5 U.S.C. 8301, but who were retired voluntarily effective that date 
under statutory provisions cited in decision are entitled, except for 
members retired under 10 U.S.C. 1298, to have their retired pay com- 
puted at higher rates of active duty basic pay prescribed in B.O. No. 
11414, dated June 11, 1968, promulgated in accordance with sec. 8 of Pub. 
L. 90-207, and effective July 1, 1968 
Medically unfit personnel at time of induction 
Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition during 
active service has not met requirement in 10 U.S.C. 1201 and 1208 that 
physical disability must be incurred while entitled to basic pay and 
he, therefore, is not entitled to disability severance or retired pay on 
separation from service. However, entitlement to such benefits accrues 
to member experiencing aggravation of his physical condition by active 
service or acquiring new or additional untitting condition, even if un- 
fitting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet reten- 
tion fitness standards. 
Members who served in higher rank than at retirement 
Friestedt case 
On basis of Taylor v. U.S., 174 Ct. Cl, 1266, in which court citing 
Friestedt v, U.S., 178 Ot. Cl. 447, held that permanent appointment of 
plaintiff to rank of major would have entitled him to advancement on 
retired list under 10 U.S.C. 3964 had he served required 6 months in 
higher grade, ruling of Friestedt case may be applied in situations in- 
volving advancement on retired list under 10 U.S.C. 3964, 46 Comp. Gen. 
Vj SOUR OG ini ciiesniiisininciitigbiieeiitnnacaia 
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Non-Regular service 
Effective date 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 1331(e) ), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8301) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 181 Ct. Cl. 790, and accepted in 37 Comp. Gen. 653 to effect right 
of member retired under sec. 1331 accrues from first day of month follow- 
ing date member qualifies by reason of meeting age and service require- 
ments of sec. 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements 
of sec. 1331(a) prior to Aug. 13, 1968 but delays application for retired 
pay until after that date 
Re-retirement 
Inactive service credits 
Pub. L. 88-132, effective Oct. 1, 1963, amending 10 U.S.C. 1402(a) not 
changing conclusion in prior decisions that inclusion of inactive duty 
time on retired list is precluded in determining rate of monthly basic pay 
for purposes of computing retired pay, master sergeant upon re-retire- 
ment may not be credited with 3 years and 4 months of inactive service 
between date of retirement, Jan. 1, 1960, under 10 U.S.C. 8914, and re- 
turn to active duty in grade of technical sergeant on May 1, 1963. How- 
ever, under sec, 1402(a) upon re-retirement Dec. 1, 1967, enlisted man 
who had served less than 2 years as master sergeant is pursuant to sec- 
ond sentence in footnote 1, sec. 1402(a) entitled to retired pay computed 
on basis of basic pay rate in effect at time of re-retirement and multiplier 
factor that reflects 4 years and 7 months of additional active service___- 
Recomputation of retired pay 
An officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1939—subsequently computed under sec. 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C. 3442, upon retirement may 
be paid either retired pay pertaining to “new” retired status or retired 
pay benefits to which entitled to by virtue of act of Apr. 3, 1939, as 
amended, whichever is greater 
An officer of uniformed services retired for physical disability pursuant 
to act of Apr. 3, 1939, who subsequently elected disability retirement pay 
computed under sec. 402(d) of Career Compensation Act of 1949, and 
then served as Army Reserve officer from Sept. 6, 1951 to May 5, 1958, 
when he was appointed to Regular Army, where he currently is serving in 
rank of lieutenant colonel under temporary appointment pursuant to 10 
U.S.C. 3442, upon retirement would be entitled to retired pay recomputed 
under 10 U.S.O. 1402(d), if conditions of clause (2) of sec. 1402(c) 
regarding additional physical disability are met; if not, officer’s retired 
pay status is for consideration under sec. 1402(a), subject to footnote 1, 
and to provisions of 37°U.8.0. 205(a) 
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PAY—Continued 
Retired—Continued 
Reservists 
Civilian disability compensation paid concurrently 
Limiting application of rule in Mulholland v. U.S., 139 Ct. Cl. 507, 
that member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer be 
required in view of holding in Merlyn E. Horn vy. U.S., 185 Ct. Cl. 795, 
in which court recognized plaintiff’s claim for retainer pay withheld after 
1952 for period during which he received disability compensation for in- 
jury sustained in civilian position. Therefore, retainer pay withheld 
from member injured in 1966 and awarded 288 weeks of civilian disability 
compensation may be released to him and future monthly payments of 
retainer pay due in his and other similar cases may be paid concurrently 
with civilian disability compensation__.._...-..---.---------_----..- 
Non-Regular service 
Foreign citizenship or service effect 
Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as pen- 
sion, entitlement to retired pay under 10 U.S.C. 1331 is not dependent on 
continuation of military status. Therefore person eligible to retired pay 
at age 60 as provided in sec. 1331 who prior to attaining age 60 acquires 
foreign citizenship and/or status in foreign military service does not lose 
entitlement to retired pay at age 60, nor is person in receipt of retired 
pay pursuant to sec. 1331 required to forfeit such pay if he becomes 
citizen of foreign country and/or enters armed forces of foreign country, 
provided foreign country is not one that is engaged in hostile military 
operatiedie Gpkinds Umer ste ee ee ees 
Retainer pay. (See Pay, retired, fleet reservists) 
Service credits. (See Pay, service credits) 
Status on retired list 
Subsequent to judgment award 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, hav- 
ing established right of plaintiff to disability retirement pay effective 
Dee. 23, 1943, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1943, to July 31, 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dec. 11, 
1964, and under 31 U.S.C. 71a, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is 
entitled to disability retired pay from date of judgment 
Thirty-first day of the month 
Leave-without-pay from civilian employment 
A leave-without-pay (LWOP) status on 31st day of Oct. 1967 does not 
entitle retired Regular Air Force officer employed as civilian and subject 
to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 30 days and no retired pay accrues on 
31st day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October 
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PAY—Continued 
Retired—Continued 
Waiver for veterans benefits 
Reduction in retired pay effect 
Employment of retiree 
Waiver of retired pay under 38 U.S.C. 3105 by retired officer in favor 
of Veterans Administration disability compensation not operating to 
reduce his legally authorized retired pay, additional amount retired 
officer is entitled to for performing instructional and administrative 
duties in private high school that maintains Junior Reserve Officers’ 
Training Corps program pursuant to 10 U.S.C, 2081(d), is difference be- 
tween retired pay he would be entitled to but for waiver and active duty 
pay and allowances he would receive if ordered to active duty 
Saved 
Act of May 20, 1958 
Advancement on the retired list 
Army sergeant who at time of retirement on Jan. 1, 1960 under 10 
U.S.C. 3914 was receiving active duty pay in grade E-4 subject to savings 
provisions of act of May 20, 1958, upon advancement on retired list to 
grade of sergeant E—5 on Aug. 7, 1968 pursuant to 10 U.S.C. 3964, is 
not entitled to recomputation of retired pay on basis of saved pay rate 
for grade E-5 as act provides only for saving of basic pay or retired 
pay to which member or former member of uniformed services was en- 
titled on day before effective date of act, and sergeant entitled on May 20, 
1958 to pay of grade E-4, recomputation of retired pay may not be based 
on saved: pay rate of grade E-5 but on rate prescribed in 1958 act for 
grade E-5. B—156576, July 22, 1965, modified 
Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Service credits 
Inactive time 
Public Health Service commissioned officers 
The counting of inactive service in determining retired pay percentage 
multiple for Public Health Service commissioned officers is not author- 
ized prior to June 1958 by virtue of enactment of 10 U.S.C. 1405, which 
in prohibiting credit for inactive service performed after May 1958 
in computing retired pay percentage multiple of Army, Navy, Marine 
Corps, Air Force, Coast Guard, and Coast and Geodetic Survey officers, 
saved to those members only inactive years of service accumulated be- 
fore June 1958. The Public Health Service Act authorizing credit only 
for active service in computation of retired pay of commissioned of- 
ficers of Service, 10 U.S.C. 1405 has no application to them, and to credit 
officers with inactive service performed prior to June 1, 1958, therefore 
would require additional legislation. 
Severance 
Disability retirement 
Medically unfit personnel at time of induction 
Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition dur- 
ing active service has not met requirement in 10 U.S.C. 1201 and 1208 
that physical disability must be incurred while entitled to basic pay 
and he, therefore, is not entitled to disability severance or retired pay on 
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PAY—Continued 
Severance—Continued 
Disability retirement—Continued 
Medically unfit personnel at time of induction—Continued 
separation from service. However, entitlement to such benefits accrues 
to member experiencing aggravation of his physical condition by active 
service or acquiring new or additional unfitting condition, even if un- 
fitting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet re- 
tention fitness standards 
Members who served in higher rank than at separation 
On basis of Taylor v. U.S8., 174 Ct. Cl. 1266, in which court citing Frie- 
stedt v. U.S., 173 Ct. Cl. 447, held that permanent appointment of plain- 
tiff to rank of major would have entitled him to advancement on re- 
tired list under 10 U.S.C. 3964 had he served required 6 months in higher 
grade, ruling of Friestedt case may be applied in situations involving 
advancement on retired list under 10 U.S.C. 3964. 46 Comp. Gen. 17, 
modified 
Status of kinds of pay 
Retired pay 
Missing, interned, etc., persons 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services ter- 
minates upon death and power of attorney executed by him is automati- 
cally revoked by his death, whether or not fact of death is known, and in 
absence of statutory authority providing otherwise, and because pre- 
sumption of death after lapse of 7 years rule is not applicable, payment 
of retired pay on behalf of missing sergeant must be held in abeyance 
until it is established that he is not dead 
Thirty-first day of the month 
Retired pay. (See Pay, retired, thirty-first day of the month) 
PAYMENTS 
Advance 
Subscriptions to newspapers, periodicals, etc. 
Lantern slide photographs 
Lantern slide photographs of X-ray film, electrocardiograms, gross 
specimens, and photomicrographs that are illustrative of materials pre- 
sented in Journal of Medicine and that are necessary for effective use of 
journal may be classified as “publications” as that term is used in 31 
U.S.C. 580a, and, therefore, subscriptions for slides may be paid for in 
advance. The fact that reproduced photographic material will be viewed 
or read from screen does not preclude slides from being considered 
publications 
Witnesses 
Military for foreign forces 
When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
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PAYMENTS—Continued 
Advance—Continued 
Witnesses—Continued 
Military for foreign forces—Continued 
he may under authority in 22 U.S.C. 703 issue orders to member directing 
his attendance as witness, and consider member on official business in 
nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when ap- 
plicable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds 
Contracts. (See Contracts, payments) 
POST EXCHANGES, SHIP STORES, ETC. 
Employees 
Separated civil service employee 
Severance pay status 
Upon employment of separated civil service employee by nonappro- 
priated funds instrumentality described in 5 U.S.C. 2105(c), severance 
pay former employee is receiving is not required to be discon- 
tinued, provisions in 5 U.S.C. 5595(d) prescribing discontinuance of 
severance pay applying only when former employee is reemployed by 
Federal Govt. Even though nonappropriated funds instrumentalities 
are integral parts of Govt. of U.S., employees of instrumentalities are 
not considered employees of U.S. for purpose of laws administered by 
Civil Service Commission and, therefore, severance pay of former em- 
ployee should not be discontinued as result of employment by nonappro- 
priated funds instrumentality 
POST OFFICE DEPARTMENT 
Contracts 
Labor stipulations 
Service Contract Act 
When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any contract 
for transportation of mail until “a new contract is made” is exercised 
to extend contracts for star route mail service that are not subject to 
Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, and 
provisions of act are not required to be incorporated to cover extended 
period of contract, nor new wage rates promulgated under act imposed 
during limited period while new contract is being negotiated or adver- 
tised 
Modification of star route service contract that is not subject to Serv- 
ice Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.C. 6424, or to adjust under au- 
thority in sec. 6423, compensation prescribed in contract, cannot be ef- 
fected unilaterally but requiring consensual agreement of both parties to 
contract, modification creates new contract; and contract should, there- 
fore, incorporate provisions of act, or wage rates in effect at time new 
contract ‘is: negotiated... 4... 2 acne seein iow en ese nse= 
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POST OFFICE DEPARTMENT—Continued 

Employees 

Leaves of absence 

Accrual 
Recruited, etc., outside United States 

A postal employee whose official duty station continues to be Ponce, 
Puerto Rico, while training in U.S. for duties of postal inspector and 
assignment to duty at New York, N.Y., upon transfer to San Juan, P.R., 
is not eligible to accrue 45 days of annual leave authorized by 5 U.S.C. 
6304 for individuals recruited or transferred from U.S. or its terri- 
tories or possessions for employment outside area of recruitment or 
from which transferred. Although employee was assigned to New York 
he did not change his permanent residence from Puerto Rico to any 
point in U.S. where he would be expected to take home leave and, there- 
fore, no basis exists for permitting employee to accumulate annual leave 
in excess of 30 days fixed by Annual and Sick Leave Act of 1951, as 


Liability relief 
Fund shortages 
A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate” for “new rate” stocks of stamps is 
not considered to have exercised high degree of care that is expected 
from an accountable officer in performance of duty and, therefore, un- 
explained shortage raising presumption of negligence that record does 
not rebut, relief from liability for shortage may not be granted to em- 
ployee under 39 U.S.C. 2401 or 31 U.S.C. 82a-1 
Leases 
Building construction 
Specification compliance 
Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 39 U.S.C. 
2103(a) and 2112(2) requiring consummation of post office lease agree- 
ments in accordance with 41 U.S.C. 5—award to lowest, responsible 
bidder whose bid conforms to advertised specifications. The site pay- 
ment, material requirement that contracting officer could not waive, 
either under original bid or bid extension, award to low bidder should 
be canceled and bid deposit refunded 
Mails 
Theft, loss, damage, etc. 
Insurance coverage 
An indemnity payment for lost package valued at $7,448, which in 
addition to being fully insured under postal registry system is covered 
by commercial insurance policy containing $10,000 deductible clause may 
be made for full value of package under 39 U.S.C. 5001, authorizing in- 
demnity payments for articles valued at $1,000 or less “for which no 
other compensation or reimbursement has been made” and for articles 
valued not in excess of $10,000 “when the article is not insured with 
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POST OFFICE DEPARTMENT—Continued 
Mails—Continued 
Theft, loss, damage, etc.—Continued 
Insurance coverage—Continued 
another insuring agency.” To hold that indemnity payment is limited 
to $1,000 because package was insured by “another insuring agency,” 
even though payment for loss is precluded under commercial insurance 
policy would be unrealistic, and reading both qualifying clauses in sec. 
5001 together, permits reimbursement for actual value of loss......--- 435 
Star route contracts 
Extension 
Service Contract Act applicability 
When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any con- 
tract for transportation of mail until “a new contract is made” is exer- 
cised to extend contracts for star route mail service that are not subject 
to Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, and 
provisions of act are not required to be incorporated to cover extended 
period of contract, nor new wage rates promulgated under act im- 
posed during limited period while new contract is being negotiated 


Modification 
Service Contract Act applicability 
Modification of star route service contract that is not subject to 
Service Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.C. 6424, or to adjust under au- 
thority in sec. 6423, compensation prescribed in contract, cannot be 
effected unilaterilly but requiring consensual agreement of both parties 
to contract, modification creates new contract, and contract should, 
therefore, incorporate provisions of act, or wage rates in effect at time 
new comteact: is mepotinted oni ce esecds cuddle Ll 719 
Wage determinations v. union agreements 
A star route carrier engaged in transportation of U.S. mail pursuant 
to contracts with Post Office Dept., who is required to comply with wage 
rate determination, issued by Administrator, Wage and Hour and Public 
Contracts Divisions of Dept. of Labor pursuant to Service Contract Act 
of 1965, 41 U.S.C. 351-357 (Supp. II), that exceeds rates payable under 
union agreement is not entitled to review of wage determination. The 
Service Contract Act does not provide for review by U.S. General Ac- 
counting Office or courts, and in absence of statute so providing, damage 
resulting from wage determination made pursuant to law, such as 
Service Contract Act, which does not invade any recognized legal right, 
he SopenneGieies sd. ok kn nde ea SES 22 
POWERS OF ATTORNEY 
Revocation 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services ter- 
minates upon death and power of attorney executed by him is automati- 
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POWERS OF ATTORNEY—Continued 
Revocation—Continued 
cally revoked by his death, whether or not fact of death is known, and in 
absence of statutory authority providing otherwise, and because pre- 
sumption of death after lapse of 7 years rule is not applicable, payment 
of retired pay on behalf of missing sergeant must be held in abeyance 
until it is established that he is not dead 
PRESIDENT 
Executive Schedule employees 
Conversion to General Schedule 
Downgrading 

Upon removal of Level V position of Assistant Archivist for Presi- 
dential Libraries from Executive Schedule and return of position to its 
former GS-17 classification under General Schedule, higher compen- 
sation of Level V position may not be saved to incumbent, both actions 
being Presidential they are outside scope of 5 U.S.C. 5334(d), author- 
izing salary retention for employees who together with th@r positions 
are brought under Classification Act from some other Federal pay sys- 
tem. Even if no change of position is considered to have occurred inci- 
dent to Presidential actions, situation would be within purview of sec. 
539.203 of Civil Service Regs. limiting application of 5 U.S.C. 5834(d) to 
case where “the employee and his position are initially brought under 
the General Schedule” 

Former 
Allowances 
Staff, office space, etc. 

The “suitable” office space authorized by so-called Former Presidents 
Act of 1958 “at such place within U.S. as former President shall specify” 
means space in one locality only, act using singular of word “place,” 
and whether space may be provided in more than one building in same 
locality is for determination by Administrator of General Services Ad- 
ministration who is authorized to provide space. The Presidential Tran- 
sition Act of 1963 prescribes space and office staff for first 6 months 
after expiration of Presidential term to wind up affairs of Presidential 
office, and thereafter space and staff are to be furnished under 1958 
act. The 1970 fiscal year funds appropriated to carry out both acts 
may be used after July 20, 1969, but nonreimbursable services may 
not continue beyond 6 months fixed by 1963 act. 

PRESUMPTIONS 
(See Evidence, presumptions) 
PRISONS AND PRISONERS 
Trust funds 

Withdrawal 

Since under trust contracts with prisoners, prison officials have no 
right to withdraw trust funds without inmates signed approval, even 
on court orders, attachments, liens or other legal process for satisfaction 
of claims, Commissary Management Manual of Bureau of Prisons may be 
revised to prevent disbursement of funds without prisoners’ consent to 
satisfy claims of Govt. for willful destruction of its property. B~72468, 
Apr. 21, 1948, overruled x 
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PROPERTY 
Private 
Deceased persons 
Escheat 
Unclaimed wages and other obligations arising out of cost-reimburs- 
able type contracts with U.S. which contractor is required to report and 
pay to State authorities under escheat laws are reimbursable to con- 
tractor, unclaimed amounts constituting part of cost of performing 
contract and meeting cost-principles of par. 15-201.2 of Armed Services 
Procurement Reg. Under criteria that wages or other obligations paid 
or accrued are reimbursable items of cost, reimbursement to contractor 
need not be postponed until unclaimed amounts are actually paid to 
State under its escheat laws. However, Govt. would be entitled to re- 
cover payments to contractor where claimants were not subsequently 
located and their last known addresses are in States which do not re- 
quire accounting for unclaimed property after expiration of stated 
periods of timg Modifies B—48063, Mar. 21, 1945 
Public 
Damage, loss, ete. 
Disposition of funds recovered 
Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
‘ prime contractor, are for deposit as miscellaneous receipts into Treasury 
of U.S. in consonance with sec. 3617, Revised Statutes, 831 U.S.C. 484___ 
Shortages 
Evidence 
Deduction made from amounts owing ocean carrier to reimburse Govt. 
for unexplained shortage in 1950 Army shipment of rice under Govt. bill 
of lading from Stockton, Calif., to Kobe, Japan, may not be refunded to 
carrier on basis loading records were only “shipper’s count and weight” 
and were inaccurate, where bill of lading, Army manifest, and ship’s 
log are in agreement as to number and weight of bags of rice loaded and 
record is not impeached by daily loading hatch reports nor by unloading 
tally slips. Presumption of correctness in record of number of bags 
loaded supporting setoff by Army almost 16 years ago to recover value 
of lost U.S. property, action to recover loss will not be disturbed. 
Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. Therefore, 
in absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error, prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 


rice at destination of shipment. 
Easements, rights-of-way, etc. (Sec Easements, Rights-of-Way, Etc.) 
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PUBLIC BUILDINGS 
Construction 
Cost limitations 
Certification, compliance, ete. 

Statutory cost limitation certificate required by par. 18-110(b) of 
Armed Services Procurement Reg. in connection with construction con- 
tracts is regarded as being intended to prevent deliberate understatement 
of estimated costs so as to stay within statutory limitation, and is con- 
sidered requirement that is in accord with par. 2-201(c) of regulation, 
which provides for rejection of bids materially unbalanced “for pur- 
pose of bringing affected items within cost limitations.”............._- 

Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of ac- 
curacy of cost apportionment statements prescribed by par. 18-110(b) of 
Armed Services Procurement Reg. would in no case be grounds for finding 
bid nonresponsive cannot be answered without qualification. However, 
such cases are not anticipated in view of fact that problems involving 
par. 18-110 have concerned understatements of estimated costs by bid- 
ders attempting to stay within statutory limitations, and because par. 
2-201(c) (i) of regulation provides for rejection of bids materially un- 
balanced for purpose of bringing affected items within cost limitations 
or bids which exceed cost limitations, unless limitations had been waived 
prior to award 

Where Govt. estimate on construction contracts shows that costs will 
not exceed statutory cost limitations prescribed in par. 18-110 of Armed 
Services Procurement Reg., and the bidder’s certified cost apportionment 
is also within limitation, fact that bid was unbalanced would not ordi- 
narily justify rejection of bid as nonresponsive 

Where Govt. estimate on construction projects shows that costs subject 
to statutory cost limitations of par. 18-110 of Armed Forces Procure- 
ment Reg. will not exceed limitation, failure to sign certification 
required by subsec. (b) is not grounds for finding bid nonresponsive, and 
usual principles regarding acceptability of unsigned bids would govern 
in view of fact that pursuant to par. 2—201(c) (i), bidder by signature 
certifies to correctness of estimated cost apportionment and to entire bid 
and, therefore, failure to certify cost apportionment should not arise as 
distinct issue 

In connection with construction projects, fact that accuracy of bidder’s 
apportionment between statutorily limited costs and those not so limited 
can affect responsiveness of bid, par. 2—201(c)(i) of Armed Services 
Procurement Reg. properly provides that “materially unbalanced” or 
grossly inaccurate cost apportionment can be cause for rejection of bid-_.. 34 

Refusal to submit certified cost apportionment that satisfies statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
cost apportionment data to circumvent statutory cost limitations is 
regarded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available to 
determine whether statutory cost limitations have been met by bidder___ ot 
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PUBLIC BUILDINGS—Continued 
Construction—Continued 
Cost limitations—Continued 
Certification, compliance, etc.—Continued 
Although evaluation of materially unbalanced bids on construction 
projects is matter of bid responsiveness, materiality would to great 
extent be determined by whether actual price offered by bidder exceeded 
statutory limitation imposed by par. 18-110 of Armed Services Procure- 
ment Reg., as there is no authorization for construction which exceeds 
statutory limits. In absence of appropriate waiver pursuant to par, 2-201 
(c) (i) of regulation, bid that on basis of full evaluation has been deter- 
mined tc have exceeded statutory limitation is for rejection without 
regard to responsiveness, whether or not problem of materially unbal- 
anced bid is involved 
Invitation requirements 
Omissions and misdescriptions 
Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to provide 
that omissions from drawings or specifications, or misdescription of 
details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shall not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2305 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt, and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
not be questioned 
PUBLIC HEALTH SERVICE 
Commissioned personnel 
Retired pay 
Inactive service credit 
The counting of inactive service in determining retired pay percentage 
multiple for Public Health Service commissioned officers is not authorized 
prior to June 1958 by virtue of enactment of 10 U.S.C. 1405, which in 
prohibiting credit for inactive service performed after May 1958 in com- 
puting retired pay percentage multiple of Army, Navy, Marine Corps, Air 
Force, Coast Guard, and Coast and Geodetic Survey officers, saved to 
those members only inactive years of service accumulated before June 
1958. The Public Health Service Act authorizing credit only for active 
service in computation of retired pay of commissioned officers of Service, 
10 U.S.C. 1405 has no application to them, and to credit officers with 
inactive service performed prior to June 1, 1958, therefore would require 
additional legislation 
Educational Grants 
Effect on Veterans Educational Benefits 
When scholarships to students from Public Health Service grants to 
educational institutions under 42 U.S.C. 295g covers in part: either 
tuition or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under long- 
standing construction by Veterans Administration of sec. 1781 that 
such payment would constitute duplication of benefits paid from Federal 
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PUBLIC WORKS 

Flood control projects 

Damage liability 

Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which necessi- 
tates alteration of railroad bridge and its approaches, although it would 
be preferable to amend project agreement between Federal Govt. and 
local flood control district entered into under authority of Watershed 
Protection. and Flood Prevention Act, which precludes Federal Govt. 
from assuming cost of land, easeménts, and rights-of-way, and to have 
district in turn enter into concomitant agreement with railroad company 
for alteration of bridge and its approaches and second agreement to 
acquire easement of attachment, there is no objection to paying damages, 
whether or not railroad company agrees to make needed alterations, in 
order to secure title to easement and protect Govt.’s investment. 

PURCHASES 

Purchase orders 

Minimum billing charge 

Issuance of two unpriced orders, one for items valued at 30¢, other 
for items worth $1.01, that stated “this is a firm order if price is $50 or 
less” to supplier whose policy of charging minimum order price of $50 
is shown in its quotation is acceptance of supplier’s terms and purehase 
orders became binding contracts for minimum charge upon acceptance 
and performance of orders and, although minimum charge is question- 
able, vouchers including charge may be certified for payment. In addi- 
tion to administrative action taken to consolidate future orders for small 


purchases, provisions should be included in future bid solicitations to 
require successful bidder to agree prices will not include minimum billing 
charge, but should they, that minimum billing charge will be no greater 
than amount stated in solicitation 

QUARTERS 


Failure to furnish 

Military personnel without dependents 

Dislocation allowance 

Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.C. 407(a)) 
for members without dependents who upon permanent change of station 
are not assigned Govt. quarters is not payable to either of two crews of 
nuclear-powered submarine—permanent station of both crews—as on- 
duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty sta- 
tion, whether or not submarine is at home port. Therefore, members who 
incident to transfer aboard submarine report to temporary station loca- 
tions ashore where they do not perform basic duty assignments are not 
entitled to dislocation allowance, nor is allowance payable to members 
reporting aboard submarine when first relieved with on-ship crew for 
training and rehabilitation 

Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is as- 
signed quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents who 
upon permanent change of station are not assigned Govt. quarters, he 
would be entitled to allowance if he reports to nuclear-powered submarine 
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QUARTERS—Continued 

Failure to furnish—Continued 

Military personnel without dependents—Continued 

Dislocation allowance—Continued 

that is undergoing overhaul or repair at its home port or home yard and 
quarters aboard submarine are uninhabitable, member is not assigned 
quarters ashore, and lodging accommodations pursuant to 10 U.S.C. 
7572(a) are not furnished to member 

Army officer who upon completion of tour of duty in restricted overseas 
area is not assigned Govt. quarters incident to permanent change of sta- 
tion but rejoins his dependents who had remained in family residence in 
U.S. is not entitled to dislocation allowance prescribed by 37 U.S.C. 407 
(a) for “member without dependents,” as term means member that is not 
entitled to transportation of his dependents, whereas officer is entitled 
to transportation of his dependents between place at which they were 
located when he received his orders and his new duty station, regardless 
of prohibition against their travel at Govt. expense to and from U.S., 
entitlement that is not negated by fact place where his dependents were 
located and place to which they were entitled to transportation are 


QUARTERS ALLOWANCE 

Dependents 

Children 

Illegitimate 

An unmarried officer of uniformed services who although acknowl- 
edging paternity of illegitimate child and contributing to support of 
child has not established home in which child lives with him as member 
of his family may not be credited with increased quarters allowance on 
account of child, law of State of California, place of birth of child and 
residence of all parties requiring in addition to acknowledging illegiti- 
mate child that father receive child into his family and treat child as 
his legitimate offspring 

Not at duty station 

Assignment to grade E-4 Army sergeant with less than 2 years service 
of family type quarters notwithstanding ineligibility for quarters, as 
quarters were in excess of needs of command, on assumption member’s 
family would join him later, properly was termination when family did 
not join member after he became eligible for assignment of family quar- 
ters upon promotion to grade B-5. Therefore, pursuant to 37 U.S.C. 
403 (a) and (b), member is entitled to basic allowance for quarters as 
member with dependents from date family quarters assignment was 


Quarters occupancy prevented by “competent authority” 

The fact that officer of uniformed services supports his children 
residing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their 
behalf, officer having remarried and having been assigned Govt. quarters 
at overseas station, from which dependents were not precluded by 
“competent orders.” Divorce decree of court having jurisdiction of 
children is not “competent authority” contemplated by 37 U.S.C. 408(d) 
in providing that member assigned Govt. quarters may not be denied 
basic allowance for quarters if, because by orders of competent authority 
dependents are prevented from occupying assigned quarters..._. 
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QUARTERS ALLOWANCE—Continued 
Entitlement 
Training duty periods 
Reporting from home 
A member of Coast Guard Reserve who away from home to perform 
active duty training at installation where Govt. quarters and messing 
facilities are not available, in addition to entitlement to travel and trans- 
portation allowances provided by 37 U.S.C. 404(a) (2) and (3), may be 
credited under authority of 37 U.S.C. 404(a) (4) with basic allowance 
for quarters and per diem without reduction, restriction in 37 U.S.C. 
403(b) to payment of quarters allowance when member is not entitled 
to basic pay having no application to sec. 404(a) (4) entitlement, and 
par. M6001 of Joint Travel Regs. not requiring reduction in per diem 
while reservist is entitled to quarters allowance. However, basic allow- 
ance for subsistence prescribed by 37 U.S.C. 402(b) is not payable to 
enlisted man receiving per diem and therefore subsisted at Govt. 
Training station to which Reserve member without dependents is 
ordered to active duty for less than 20 weeks in temporary duty status 
is permanent station and member performing basic assignment at his 
permanent duty station is entitled to basic allowance for quarters pre- 
scribed by 37 U.S.C. 408(f), as amended by Pub. L. 90-207, while at 
training station and definition in par. M1150-10c of Joint Travel Regs. 
that home or place from which member of Reserve component is not for 
application. Therefore, par. 10242 and Table 1-2-4, Dept. of Defense 
Military Pay and Allowances Entitlements Manual, remains applicable 
in computing allowable travel time for pay purposes for travel per- 
formed from home to training station_............-..-.-..--_----.-- 490 
Government quarters 
Husband and wife service members 
A husband and wife, members of uniformed services in pay grades D-5 
and E-4, respectively, each member in receipt of basic allowance for 
quarters while occupying private quarters, when assigned inadequate 
Govt. quarters on rental basis may continue under 42 U.S.C. 1594j(a) 
to receive allowance as members without dependents. However, their 
combined allowances exceeding allowance received by usual military 
family—one member only in service—occupying inadequate quarters, 
reduction provided by sec. 1594j(a) when rental rate exceeds 75 per 
centum of quarters allowance may not be applied on basis of husband’s 
allowance alone. The manner or from whom rental charges are collected 
is immaterial under landlord and tenant relationship.................- 68 
Nonoccupancy 
Allowance continuance 
Members without dependents duty station changes 
Members of uniformed services without dependents who are not as- 
signed or do not occupy Govt. quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, are entitled to basic allowance for quarters dur- 
ing interim between detachment from old station and reporting at new 
station on same basis as members with dependents, Pub. L. 90-207, 
amending 37 U.S.C. 403(f) prescribing entitlement to allowance for pe- 
riod while in permanent change-of-station status without regard to 
dependency ~..............------=---- 
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QUARTERS ALLOWANCE—Continued 

Leave or travel status 

Between permanent duty stations 

The fact that member of uniformed services occupies accommodations 
aboard ship as passenger en route to new permanent duty station does 
not affect his basic allowance entitlement under 87 U.S.C. 403(f), as 
amended, in view of rule that accommodations furnished members and 
their dependents while traveling incident to change of station are not 
considered equivalent of public quarters 

Basic allowance for quarters provided in 37 U.S.C. 408(f), as amended 
by Pub. L. 90-207, for member of uniformed services without depend- 
ents when he is not assigned adequate quarters while in travel or leave 
status between permanent duty stations, including time granted as delay 
en route or proceed time, may be paid to Reserve member without de- 
pendents on basis travel of reservist between home and first and last 
duty stations is permanent change-of-station travel. Amendment to sec. 
403(f) does not require change in view that travel from home to first 
duty station and from last duty station to home is permanent change- 
of-station travel for purposes of travel and transportation allowances 
prescribed by 37 U.S.C. 404(a) 
Members without dependents 

While in a travel or leave status between duty stations 

To extent that members of uniformed services without dependents are 
not assigned Govt. quarters while traveling, or during delays en route, 
they are entitled to basic allowances for quarters from date of depar- 
ture from old station to date of arrival at new station overseas, includ- 
ing periods while in per diem or group travel status for overseas portion 
of travel, accommodations furnished during such travel not being re- 
garded as assignment or occupancy of public quarters within meaning 
of quarters allowance authorized by 37 U.S.C. 403(f) 
Nonoccupancy of quarters for personal reasons 

Entitlement to allowance 

Assignment to grade E-4 Army sergeant with less than 2 years service 
of family type quarters notwithstanding ineligibility for quarters, as 
quarters were in excess of needs of command, on assumption member's 
family would join him later, properly was terminated when family did 
not join member after he became eligible for assignment of family quar- 
ters upon promotion to grade E-—5. Therefore, pursuant to 37 U.S.C. 
403(a) and (b), member is entitled to basic allowance for quarters as 
member with dependents from date family quarters assignment was 
terminated 
Transit type quarters 

Basic allowance entitlement 

On basis that 37 U.S.C. 403(f), as amended, authorizes payment of 
basic quarters allowance to members of uniformed services without 
dependents while in travel or leave status between permanent stations 
when not assigned Govt. quarters, sec. 403(i) of B.0. No. 11157, dated 
June 22, 1964, may be amended to apply to members without depend- 
ents as well as to members with dependents with respect to temporary 
occupancy of Goyt. quarters while in duty or leave status incident to 
change of permanent station, thus permitting promulgation of adminis- 
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QUARTERS ALLOWANCE—Continued 

Transit type quarters—Continued 

Basic allowance entitlement—Continued 
trative regulations to authorize basic allowance for quarters for not 
more than 30 days to member without dependents who occupies transient 
type quarters while in duty or leave status incident to permanent change 
of station 

Absent administrative regulation to authorize occupancy of transient 
type Govt. quarters for not to exceed 30 days while between permanent 
duty stations without loss of entitlement to basic allowance for quarters, 
member without dependents who occupies Govt. quarters while assigned 
temporary duty at preembarkation overseas processing point in U.S. 
would not be entitled to basic allowance for quarters prescribed by 37 
U.S.C. 403(f), as amended by Pub. L. 90-207, regardless of reduction in 
per diem because of occupancy, or direction to utilize Govt. quarters due 
to mission requirements of temporary duty to be performed en route to 
permanent duty station 

The fact that member of uniformed services occupies accommodations 
aboard ship as passenger en route to new permanent duty station does not 
affect his basic allowance entitlement under 37 U.S.C. 408(f), as 
amended, in view of rule that accommodations furnished members and 
their dependents while traveling incident to change of station are not 
considered equivalent of public quarters 

Occupancy of transient type Govt. quarters by member of uniformed 
services without dependents for 28 days while awaiting arrival at its 
home port of vessel to which assigned does not affect member’s entitle- 
ment to basic allowance for quarters, sec. 401(d) of E.O. No. 11157, dated 
June 22, 1964, which implements 37 U.S.C. 403, defining term “permanent 
station” as including home yard or home port of ship in which member is 
required to perform duty 

Member of uniformed services without dependents who while await- 
ing arrival at its home port of vessel to which ordered is assigned by his 
squadron to another squadron for performance of 29 days temporary duty 
is not entitled to basic allowance for quarters during period of temporary 
duty, in view of fact temporary quarters occupied aboard vessel while 
performing temporary duty are considered permanent quarters of U.S. 
within purview of 37 U.S.C. 408(b) and (f), and because temporary 
assignment does not come within exceptions contained in B.O. No. 11157, 
dated June 22, 1964 

A transfer from one vessel to another where both vessels are home- 
ported in same area not constituting permanent change of station within 
purview of sec. 401(d) of E.0. No. 11157, implementing 37 U.S.C. 403, 
and transfer not coming within exception contemplated by sec. 403(i) of 
Executive order, which permits occupancy of Govt. quarters without 
loss of basic allowance for quarters (BAQ) while member is in leave or 
duty status incident to change of permanent station, members of uni- 
formed services without dependents who occupy transient quarters inci- 
dent to transfer from one vessel to another in same home port are not 
entitled to BAQ for period of occupancy of transient quarters 
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QUARTERS ALLOWANCE—Continued 


Travel status 

Reservists 

Basic allowance for quarters provided in 37 U.S.C. 403(f), as amended 
by Pub. L. 90-207, for member of uniformed services without dependents 
when he is not assigned adequate quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, may be paid to Reserve member without depend- 
ents on. basis travel of reservist between home and first and last duty 
stations is permanent change-of-station travel. Amendment to sec. 403 (f) 
does not require change in view that travel from home to first duty sta- 
tion and from last duty station to home is permanent change-of-station 
travel for purposes of travel and transportation allowances prescribed 
Dy ST, CLA) GOEL 8) crsnriing cess idebidmab mains dbbiniidimisiddaibitiiimad 


REAL PROPERTY 


Conveyances 

Grant of Federal funds status 

Conveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to author- 
ity in 50 U.S.C. 1622(h), which provides for sale of land at 50 percent 
of its fair value and for its reversion to Govt. in event land is not used 
for purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of 
Federal Aid in Wildlife Restoration Act of 1937—project approved by 
Secretary of the Interior—and fact that land was purchased for less 
than its “fair value” does not prohibit reimbursement, purchase price 
paid for land constituting cost of project 


REGULATIONS 


Self-executing 

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its 
applicability in solicitation and in contract, and exercise of judgment 
or discretion by contracting officer, subject to review, and, therefore, 
doctrine of G. L. Christian and Associates v. UN., 312 F. 2d 418, may 
not be invoked to give Directive force and effect of law and to read 
into contract mandatory clauses of ASPR that were not included 


RESERVE OFFICERS’ TRAINING CORPS 


(See Military Personnel, Reserve Officers’ Training Corps) 


SELECTIVE SERVICE SYSTEM 


Charter Coach Service 

Damage liability 

Assumption by Selective Service System of liability for damages 
to motor vehicles by registrants who when ordered for physical exam- 
inations or for induction by local boards are transported in Charter 
Coach Service is not precluded because System lacks express authority 
to contract for liability, appropriations for operation and maintenance 
of System providing authority to contract for travel of selectees with 
no express limitation placed on such authority in appropriation acts or 
in Universal Military Training and Service Act. Nor does fact that serv- 
ice contracts do not expressly provide for liability preclude payment of 
damage claims, terms of charter certificates furnished when service is 
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SELECTIVE SERVICE SYSTEM—Continued 

Charter Coach Service—Continued 

Damage liability—Continued 
used incorporating into contract by reference indemnity provision of 
carriers’. charter coach tariffs............-.-.--- 22 2.4.5.2~22-- Le 

SET-OFF 

Authority 

Common law right 

The lessor of facilities occupied as post office obligated to repaint 
interior of building under “good repair’ provision of lease, upon lessor’s 
refusal to assume responsibility, Post Office Department properly pro- 
ceeded to have painting performed under contract and under its common 
law right of set-off to withhold cost from rental payments due. The 
action of Department not having been based on finding that premises 
were “unfit for use,” remedy to Govt. was not termination of lease___- 
Mutuality of parties, etc. 

Joint ventures 

Although general rule is that funds due joint venture—form of limited 
partnership subject generally to laws of partnership—may not be set 
off to satisfy independent prior debt of one of coventurers, even if 
set-off is only against his interest in partnership claim, rule is negated 
when all parties to joint venture agree subsequent to contract perform- 
ance that joint venturers will pursue and obtain payment from Govt. as 
individuals. Therefore, amount due under agreement to partner indebted 
to Govt. for damages assessed under his defaulted; individual contract 
with Govt. may be set off to partially liquidate that indebtedness, not- 
withstanding pursuant to accounting procedure, indebtedness had been 
written off as uncollectible 
Transportation 

Property damage, etc. 

Reclaim of set-off 

Deduction made from amounts owing ocean carrier to reimburse 
Govt. for unexplained shortage in 1950 Army shipment of rice under 
Govt. bill of lading from Stockton, Calif. to Kobe, Japan, may not be 
refunded to carrier on basis loading records were only “shipper’s count 
and weight’’ and were inaccurate, where bill of lading, Army manifest, 
and ship’s log are in agreement as to number and weight of bags of rice 
loaded and record is not impeached by daily loading hatch reports nor by 
unloading tally slips. Presumption of correctness in record of number 
of bags loaded supporting setoff by Army almost 16 years ago to recover 
value of lost U.S. property, action to recover loss will not be disturbed__ 
Unrelated transactions 

Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed”—may not be retained as to wage underpay- 
ments, no mutuality of obligation existing between collection of under- 
payments by Govt. as trustee and its direct debt liability under current 
contract, but set-off to collect liquidated damages was proper, as there 
is mutuality of obligation between amount due for work performed 
under latest contract and liquidated damages due on account of wage 
underpayments under earlier contracts...................--..--.--.- 
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SMITHSONIAN INSTITUTION 
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Contracts 

Advertising, etc., law compliance 

As National Zoological Park (Zoo) is considered Govt. property, 
authority of Regents of Zoo is subject to limitations applicable gener- 
ally to administrative officials of Govt., limitations that are not affected 
by act of Nov. 6, 1966, authorizing negotiation of concession operations 
at Zoo with nonprofit, scientific, educational, or historic organizations 
and, therefore, any arrangement for operation of food concessions at 
Zoo is subject to advertising procedures. However, as use of single 
contract to procure restaurant concessions at Smithsonian facilities, 
including Zoo, would be more economical and efficient, upon issuance of 
determination that it would not be feasible or practicable to use formal 
advertising procedures, combined contract may be negotiated under 41 


SOCIAL SECURITY 


Public assistance 
Federal participation 
Retroactive payments by States, etc. 

Fact that State or local welfare agency in administration of public 
assistance programs in which Govt. participates under authority of sev- 
eral titles of Social Security Act, determines eligibility of applicant for 
assistance and certifies subsistence payments subsequent to month of 
application for assistance, and first assistance payment made to eligible 
applicant includes period beginning with date of application does not 
preclude Federal financial participation for period prior to month in 
which first payment was made to eligible individual, entitlement upon 
certification of eligibility to public assistance beginning with date of 
application and not when responsible administrative agency makes its 
determination. 16 Comp. Gen. 314, modified_...........--------..--.. 


STATE LAWS 


Escheat 

Unclaimed amounts due from contractors 

Unclaimed wages and other obligations arising out of cost-reimbursable 
type contracts with U.S. which contractor is required to report and pay 
to State authorities under escheat laws are reimbursable to contractor, 
unclaimed amounts constituting part of cost of performing contract and 
meeting cost-principles of par. 15-201.2 of Armed Services Procurement 
Reg. Under criteria that wages or other obligations paid or accrued 
are reimbursable items of cost, reimbursement to contractor need not be 
postponed until unclaimed amounts are actually paid to State under 
its escheat laws. However, Govt. would be entitled to recover payments 
to contractor where claimants were not subsequently located and their 
last known addresses are in States which do not require accounting for 
unclaimed property after expiration of stated periods of time. Modifies 
B-48063;' Mar: 21, 1048. ncn inne wen cdnncncswccwncenens 
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age y STATES 
Federal aid, grants, etc. 
Amendment, etc. 
Provisional indirect cost rates 
Supplemental payments to grantees under sec. 301 of Public Health 
Pa Service Act, 42 U.S.C. 241(d), and implementing regulations after ex- 
4 piration of research project period to cover actual. indirect costs in 
ey excess of estimated provisional amounts allocated as indirect costs in 
Pe grant awards made prior to July 1, 1968, date of clarifying amendments 
iB to secs, 52.14 (a) and (b) of Public Health Service regulations per- 
mitting adjustment of grant awards, is not precluded, use of phrase 
“provisional indirect cost rate” in grant agreements recognizing tenta- 
tive arrangement subject to adjustment—adjustment that would not cre- 
ate type obligation prohibited under sec. 52.14(b). Only appropriation 
originally obligated by grant is available for payment of upward ad- 
justment of provisional indirect cost rate_.._.......-...----.---__-_-- 186 
Municipalities 
Flood prevention projects 
Damage liability 
Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which neces- 
sitates alteration of railroad bridge and its approaches, although it 
would be preferable to amend project agreement between Federal Govt. 
and local flood control district entered into under authority of Water- 
shed Protection and Flood Prevention Act, which precludes Federal 
Govt. from assuming cost of land, easements, and rights-of-way, and 
to have district in turn enter into concomitant agreement with railroad 
company for alteration of bridge and its approaches and second agree- 
ment to acquire easement of attachment, there is no objection to paying 
damages, whether or not railroad company agrees to make needed altera- 
tions, in order to secure title to easement and protect Govt.’s 
SVN 55. cides tie ids csrinsini bean bb ticia binds. Sh ideintinajemnibeinleiilpin aati 132 
Recreational project 
Purchase of land reimbursement 
Conveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to authority 
in 50 U.S.C, 1622(h), which provides for sale of land at 50 percent of 
its fair value and for its reversion to Govt. in event land is not used for 
purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of 
Federal Aid in Wildlife Restoration Act of 1987—project approved by 
Secretary of Interior—and fact that land was purchased for less than 
its “fair value” does not prohibit reimbursement, purchase price paid 
for land constituting cost of project.................~---.-.-----..--. 161 
STATION ALLOWANCES 
Military personnel 
Temporary lodgings 
Awaiting arrival of vessel 
A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel or 
hotel-like accommodations with his family at home port or is temporarily 
assigned to off-ship crew of two-crew nuclear powered submarine, is mot 
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STATION ALLOWANCES—Continued 
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Military personnel—Continued 
Temporary lodgings—Continued 
Awaiting arrival of vessel—Continued 

eligible to receive temporary lodging allowances prescribed by 37 U.S.C. 
405 as permanent station allowance to partially reimburse member for 
more than normal expenses incurred upon arrival at permanent station 
outside U.S. Therefore, as member is not. considered to be at permanent 
duty station for purposes of temporary lodging allowance until he reports 
aboard vessel to which assigned, Joint Travel Regs. may not be amended 
to authorize payment of allowance to member prior to reporting 


STATUTES OF LIMITATION 


Claims 
General Accounting Office 
Military matters 
Disability retired pay 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effec- 
tive Dec. 28, 1948, correction of military records, approved Dec. 4, 1967, 
did not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1943, to July 31, 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dee. 11, 
1964, and under 31 U.S.C. 71a, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is 
entitled to disability retired pay from date of judgment _______-__--_-_~ 


STATUTORY CONSTRUCTION 


Administrative construction weight 

Provision in 38 U.S.C. 1781, which prohibits granting of educational 
assistance allowance or special training allowance to or on behalf of 
eligible person or veteran under ch. 34 of Title 38, U.S.C., for any period 
of enrollment in program of education or course paid for by U.S. under 
“any other provision of law,” where payment constitutes “duplication of 
benefits paid from Federal Treasury,” having been uniformly and con- 
sistently interpreted by Veterans Administration to mean payments for 
same or similar benefits or purposes, even if costs are not identical, 
interpretation is entitled to great weight under rule of statutory con- 
struction, particularly where provision was reenacted, and it is immate- 
rial whether payment under other than chapter 34 is made to an 
enuoiisomar Mastita i Be ee ee celled 


STORAGE 


Household effects 
Military personnel 
Time limitation 

Extension 
When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b) ) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
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STORAGE—Continued Page 
Household effects—Continued 
ts Military personnel—Continued 
ps Time limitation—Continued 
Extension—Continued 
rate incident to additional temporary storage would violate sec. 3678, 
F R.S., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account from 
Govt. to member upon expiration of 180 days temporary storage period 
ee Ghodld ‘be! etntinee@s sc bess ek ese ez 773 
160 0 of SUBSIDIES 
: Vessels. (See Maritime Matters, subsidies) 
SUBSISTENCE 
‘ Per diem 
Military personnel 
At permanent post 
Payment of travel and transportation allowances prescribed in 37 
U.S.C. 404(a) to retired members of uniformed services ordered to 
short periods of duty at station where mess and quarters are not pre- 
scribed is not precluded by lack of specific reference to retirees in legis- 
lative history of Pub. L. 90-168, dated Dec. 1, 1967, adding clause 4 to 
f sec. 404(a) to provide travel and transportation allowances for Reserve 
; components, 1967 act having been designed to authorize same entitle 
ments to “all military personnel” when circumstances are essentially 
same. In amending Joint Travel Regs. to provide for payment to retired 
members, fact that per diem authorized by act is permanent station 
allowance that is payable only during periods of duty at permanent 
station: ie; Seq comeiGerstiee@iss .. scsi bk steel ee ek 553 
Incidental expenses 
Tips given exclusively for handling Govt. property at hotels may be 
reimbursed to members of uniformed services, and Joint Travel Regs. 
amended accordingly, rule that tip is incidental expense item included in 
member’s per diem applying only to personal baggage. However, reim- 
bursement may not be authorized for tips or fees incurred in handling 
member’s personal baggage as well as Govt. property at hotels except 
to extent separate charge or additional cost is experienced for handling 


age 
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fi Station per diem allowance. (See Station Allowances, military 

i personnel) 

, Temporary duty 
5 «C«& Two successive orders 
‘ A naval reservist who travels from and to his home under orders 
providing for 63-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns 
to temporary duty station for 150-day similar assignment is considered 
to have had one continuous period of service for determining entitle- 
ment to temporary duty allowance—per diem and monetary allowance 
in lieu of transportation—and under 37 U.S.C. 404(a) permitting pay- 
ment of travel and transportation allowances to reservists ordered from 
home for short periods of active duty—less than 20 weeks—where mess 
and quarters are not provided, member may not be paid on basis that 
two periods of duty were authorized by separate orders..._.___.....--. . 655 
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SUBSISTENCE—Continued 

Per diem—Continued 

Military personnel—Continued 

Training duty periods 
Reporting from home 

Pub. L, 90-168 (37 U.S.C. 404(a) (4)) having as its purpose payment 
of extra expenses incurred during training periods by members of uni- 
formed services or National Guard members while away from home, 
definition in par. M1150-10c of Joint Travel Regs. implementing act 
to effect that home or place from which member of Reserve compo- 
nents is called or ordered to active duty or active duty for training in 
permanent duty station of member has no effect in determination of 
entitlement, either to pay and allowances for period of training duty 
or to reimbursement of cost of travel to and from training duty 

A member of Coast Guard Reserve who away from home to perform 
active duty training at installation where Govt. quarters and mess- 
ing facilities are not available, in addition to entitlement to travel and 
transportation allowances provided by 37 U.S.C. 404(a)(2) and (3), 
may be credited under authority of 37 U.S.C. 404(a) (4) with basic 
allowance for quarters and per diem without reduction, restriction in 
37 U.S.C. 403(b) to payment of quarters allowance when member is not 
entitled to basic pay having no application to sec. 404(a) (4) entitlement, 
and par. M6001 of Joint Travel Regs. not requiring reduction in per diem 
while reservist is entitled to quarters allowance. However, basic allow- 
ance for subsistence prescribed by 37 U.S.C. 402(b) is not payable to 
enlisted man receiving per diem and therefore subsisted at Govt. 


Reservists 

Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a) (4) (Pub. L. 90-168, Dec. 1, 
1967) for members of uniformed services performing duty away from 
home may not be amended to deny payment of per diem to member of 
Reserve component performing annual active duty for training at same 
location where he normally performs inactive duty training, unless 
member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geo- 
graphical area, for then reservist would not be “away from home” 
within meaning of 87 U.S.C. 404(a) (4) to entitle him to per diem for 
period of annual active duty for training 

Members of Reserve components who are called ‘to active duty or active 
duty for training, as distinguished from annual active duty for training 
under orders which require return home upon completion of duty, are en- 
titled to per diem if called to duty from their home for tours of less than 
20 weeks duration, 37 U.S.C. 404(a) (4) permitting payment of per diem 
to reservists ordered from their homes for short periods of less than 
20 weeks of duty, irrespective of type of duty performed, if they are 
not furnished quarters and mess at training duty station 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Training duty periods—Continued 
Reservists—Continued 

Denial of per diem under 37 U.S.C. 404(a) (4) to member of Reserve 
component is required only while he is on annual active duty for train- 
ing when Govt. quarters and Govt. mess are available and, therefore, 
per diem may be paid to member of Reserve component while on 
annual active duty for training, active duty for training, or active duty 
at duty station where Govt. quarters or Govt. mess, or both, are not 
available even though duty is performed at same place and under same 
conditions as apply to reservist’s inactive duty training 

When members of Reserve components are on annual active duty for 
training, active duty for training, or active duty at locations away from 
home under orders which require return home upon completion of duty, 
they may only be paid per diem under 37 U.S.C. 404(a) (4) if Govt. quar- 
ters and mess are unavailable to them. Members of Regular services 
under par. M4205-5 of Joint Travel Regs. are not entitled to per diem 
when furnished subsistence and quarters while on temporary duty, 
and any per diem paid is subject to reduction, and sec. 404(a) (4) con- 
templating equalization of reservist’s entitlement to per diem with 
that of Regular member, payment of per diem to reservist on any other 
basis would result in unequal treatment. 

When members of Reserve components are ordered to active duty or 
active duty for training for 20 weeks or more, rules and regulations 
relating to temporary duty travel do not apply and entitlement of 
reservists to per diem is for determination pursuant to 37 U.S.C. 404 
(a)(1) and not sec. 404(a) (4), which provides for equalization of 
reservists’ benefits with that of Regular members 

Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint Travel Regs. are unaffected by addition of clause (4) 
(Pub. L. 90-168, Dec. 1, 1967) to 37 U.S.C. 404(a), and amendment of 
Joint Travel Regs. to authorize permanent change-of-station allow- 
ances for members of Reserve components instead of per diem whenever 
such alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406 (a) and (c)-~--- 

Reduction 

Conference meals 

Civilian employee coordinator of seminar for purpose of training 
employees of International Agricultural Development Service who paid 
cost of meals for non-Govt. employee guest speakers and employees of 
Service attending seminar conducted at headquarters may be reim- 
bursed for expense incurred upon determination by appropriate author- 
ity that cost of meals furnished non-Govt. employees is authorized 
under 5 U.S.C. 4100; that one Service employee participated as semi- 
nar speaker; and that business of seminar was conducted during meal- 
time requiring attendance of Service employees. Pursuant to sec. 6.7 
of Standardized Govt. Travel Regs., any per diem payments authorized 
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Per diem—Continued 

Training periods 

Training site status 

An employee who incident to moving family residence to training 
site under authority in 5 U.S.C. 4109(a) (2) (B) forfeits right to per diem 
is entitled to transportation costs and per diem when required to travel 
on official business away from training site, even while performing offi- 
cial duties at location which would otherwise be his official station. 
For purposes of sec. 6.8 of Standardized Govt. Travel Regs., which pro- 
hibits payment of per diem at permanent duty station, training site 
may be considered employee’s permanent duty station, thus entitling 
him to per diem while temporarily assigned official duties away from 
Crean OR aii sles Sheen eee edad bed 

Witnesses 

Administrative proceedings 

Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administra- 
tive proceedings whether in behalf of Govt. or in behalf of member or 
employee and paid transportation and per diem allowances as “individ- 
uals serving without pay” within scope of 5 U.S.C. 5703, if presiding 
hearing officer determines that member or employee reasonably has 
shown that testimony of witness is substantial, material, and necessary, 
and that affidavit would not be adequate. Joint Travel Regulations may 
be amended accordingly, and any inconsistent prior decisions will no 
loneonibs GCeibewels 603 bitins5 ins ee hid Hibledinicwitbedtmns 


TIME 


International dateline 

Crossing effect on compensation 

An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Toyko due to crossing international 
dateline is entitled to compensation for a day under rule that in estab- 
lishing entitlement to pay, time of place at which employee is located 
is controlling under 15 U.S.C. 262. In accordance with longstanding ad- 
ministrative practice, pay of employee should uot be increased because 
of extra time gained when traveling across international dateline in 
eastward direction—crossings in opposite directions canceling each other 
out. However, any specific factual situations may be presented for 
CORMIER ON. 0. nn hasdctintindmettnr>ébenequanitendten~cnones deGe 
Limitation effect 

Household effects storage 

When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b)) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
rate incident to additional temporary storage would violate sec. 3678, 
R.S8., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account 
from Govt. to member upon expiration of 180 days temporary storage 
Re en 
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TRAILER ALLOWANCES 
Boats 

Status of houseboat 

The authority in 37 U.S.C. 409, prescribing mileage allowance for 
transporting housetrailer or mobile dwelling that is used as residence 
in lieu of shipping household goods and payment of authorized disloca- 
tion allowance contemplating overland travel, which is reimbursed at 
rates fixed on basis of tariffs filed with Interstate Commerce Com- 
mission, boat used as living quarters does not come within meaning and 
scope of term “mobile dwelling” to qualify for purpose of trailer allow- 
ance and, accordingly, Joint Travel Regs. nay not be amended to author- 
ize incident to permanent change of station payment of trailer allowance 
to member transporting a houseboat that is used as residence 
Civilian personnel 

Costs to prepare trailer for shipment, etc. 

Cost to civilian employee to equip housetrailer transported incident 
to permanent change of station with an extra axle in compliance with 
State law is not reimbursable expense. The expenditure representing 
cost of structural change in trailer constitutes capital improvement that 
is not reimbursable as miscellaneous expense under sec. 3 of Bur. of 
Budget Cir. No. A-56, and structural change to trailer having been 
incurred to prepare trailer for movement, reimbursement for cost of 
axle is excluded under sec. 9.3a(3) of Circular 

TRANSPORTATION 
Bills of lading 
Government 
Released valuation condition 

Condition 5 of Govt. bill of lading that “shipment is made at restricted 
or limited valuation specified in tariff or classification at or under which 
lowest rate is available” entitles Govt. on shipment subject to sec. 22 
quotation that does not require notice of shipper’s released valuation in 
specified form to lowest rate provided in quotation—released value rate. 
Even though quotation is not “tariff or classification” within strict mean- 
ing of Interstate Commerce Act, it is schedule of charges for services con- 
templated by definition of word “tariff’—a statement by carrier that it 
will furnish certain services under certain conditions for certain prices, 
a schedule of rates and charges 
Dependents 

Immediate family 

Under-age divorced daughter 

The 17-year old divorced daughter of civilian employee at overseas 
duty post under renewal contract who is unable to support herself and 
infant daughter and temporarily resides with sister in U.S. may be 
considered member of employee’s household for purposes of sec. 1.2d of 
Bur. of Budget Cir. No. A-56, even though she was not living under his 
roof at time his employment contract was renewed or that he had not per- 
formed home leave travel incident to that contract. However, grand- 
child is excluded from term “immediate family” therefore limiting em- 
ployee’s entitlement to payment of one-way travel of his daughter, not 
to exceed constructive payment of expenses from his U.S. place of 
residence to overseas duty station 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel 

Availability of Government transportation 
Commercial means 

When wife of Army enlisted man is afraid to travel by airplane 
and there is no justification for issuance of medical certificate, but 
member who in order to meet reporting date at new duty station in 
U.S. from overseas assignment is authorized to travel with dependent by 
commercial surface transportation as no Govt. surface transportation 
was available is entitled pursuant to par. M4159-4 of Joint Travel 
Regs. to reimbursement for cost of wife’s travel by commercial surface 
transportation without reduction. Also payment of monetary allowance 
may be made to member to cover land travel of dependent from over- 
seas station to port of embarkation and from port of debarkation to new 


Dislocation allowance 
Actual movement of dependents requirement 
Army officer who upon completion of tour of duty in restricted over- 
seas area is not assigned Govt. quarters incident to permanent change 
of station but rejoins his dependents who had remained in family resi- 
dence in U.S. is not entitled to dislocation allowance prescribed by 37 
U.8.0. 407(a) for “member without dependents,” as term means member 
that is not entitled to transportation of his dependents, whereas officer 
is entitled to transportation of his dependents between place at which 
they were located when he received his orders and his new duty sta- 
tion, regardless of prohibition against their travel at Govt. expense 
to and from U.S., entitlement that is not negated by fact place where 
his dependents were located and place to which they were entitled to 
transportation are same. 
Hospital transfers 
“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. M1150— 
10 of Joint Travel Regs. may not be broadened to include hospital in 
U.S. to which member is transferred for prolonged hospitalization from 
either duty station or other hospital in U.S., and, therefore, chapter 
9 of regulations may not be amended to permit payment when member 
is so hospitalized of dislocation allowance provided in 87 U.8.O. 407 
(a)(1) for members whose dependents make authorized move “in 
connection with his change of permanent station.” However, chapter 9 
may be amended to authorize allowance on same basis dependents and 
baggage are transported to hospital, that is “as for a permanent 
change of station” upon issuance of certificate of prolonged treatment-__- 
Members without dependents, (See Military Personnel, dislocation 
allowance, members without dependents) 
Transfers 
Successive changes of employee 
An employee who before his immediate family and household effects 
were transferred to new duty station was transferred second time to 
station located at greater distance from old duty station than first 
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TRANSPORTATION—Continued 
Dependents—Continued 
Transfers—Continued 
Successive changes of employee—Continued 
transfer point is entitled to mileage based on greater distance from 
old to ultimate duty station for movement of family and in determining 
commuted payment covering transportation of household effects under 
principle formerly applied to shipment of household effects, that is 
that “cost to the Government shall not exceed the cost of shipment in 
one lot by the most economical route from the last official station to 
the new” 
Household effects 
Commutation 
Actual expenses in lieu of 
Employee who incident to official change-of-duty station is entitled 
to reimbursement on commuted rate basis under 5 U.S.O. 5724(¢) for 
transportation of household goods may not be paid on mileage basis in 
lieu of commuted rate basis, However, employee having failed to obtain 
actual weight of goods at time of transportation, to be paid at commuted 
rate, must show space occupied by household goods and that goods were 
properly loaded by listing items shipped and space occupied by each item. 
If unable to establish entitlement to commuted payment, employee may 
be reimbursed actual expenses incurred for gas, oil, tools, etc., to extent 
actual expenses do not exceed amount which would have been payable to 
him on basis of reasonably approximated estimated weight at applicable 
commuted rate 
Distance determination 
Cost of transporting household effects within continental U.S. is for 
reimbursement under sec. 6.4 of Bur. of Budget Circular No. A-56 in 
accordance with schedules of commuted rates compiled and distributed 
by General Services Administration, schedules which provide that dis- 
tance is for determination pursuant to household goods mileage guides 
filed with Interstate Commerce Commission. Therefore, mileage trans- 
ferred employee is entitled to for movement of household effects in- 
cident to permanent change of station is for computation in accordance 
with Household Goods Carriers’ Bureau Mileage Guide No. 9 and 
Movers’ & Warehousemen’s Association of America, Inc., Mileage Guide 
No. 7, both effective Feb. 1, 1968_ 
Weight evidence 
The documentation required by sec. 6.44(3) of Bur. of Budget Cir. No. 
A-56 to support civilian employee’s claim for reimbursement at com- 
muted rate for transportation of household effects is original or certified 
copy of bill of lading, or if bill of lading is unavailable, other evidence 
showing point of origin, destination, and weight of shipment is accept- 
able. If no adequate scale is available, constructive weight based on 7 
pounds per cubic foot of properly loaded van space may be used. Where 
evidence to support claim for shipping household effects does not estab- 
lish cubie feet of properly loaded space, employee is entitled to reim- 
bursement at commuted rate based on pounds shown on transportation 
invoice, notwithstanding actual costs may have been less 
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Household effects—Continued 
Transfers 
Successive changes 
An employee who before hid immediate family and household effects 
were transferred to new duty station was transferred second time to 
station located at greater distance from old duty station than first trans- 
fer point is entitled to mileage based on greater distance from old to 
ultimate duty station for movement of family and in determining 
commuted payment covering transportation of household effects under 
principle formerly applied to shipment of household effects, that is that 
“cost to the Government shall not exceed the cost of shipment in one 
lot by the most economical route from the last official station to the 
RO Cn Ribak dbs dnbiicbeedbdnuaiditths bb RMNCL GBS 
Military personnel 
Commercial means 
Reimbursement 
Where only Govt. air transportation is available to enlisted man 
upon change of duty station from overseas to U.S. and because wife 
is afraid to travel by air he is authorized to travel at his own expense 
by commercial surface transportation, member may be reimbursed for 
transoceanic travel to extent it would have cost Govt. to provide air 
transportation he was entitled to under par. M4159—4a of Joint Travel 
Regs. Member also is entitled to monetary allowance incident to land 
travel performed by him from his overseas duty station to point where 
Govt. air travel would have been available and from aerial point of 
debarkation in U.S. to his new duty station........-......-..-...---.- 
Medically unfit 
Release from active duty 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are 
released from military control, and they may receive any unpaid pay 
and allowances which accrued prior to and including date of release 
from military control. In addition, member may be furnished trans- 
portation in kind or monetary allowance in lieu thereof to home of 
record upon release from military control..........-.......-.....--. 
Ocean carriers 
Liability 
Damage, loss, etc., of cargo 
Evidence 
Deduction made from amounts owing ocean carrier to reimburse 
Govt. for unexplained shortage in 1960 Army shipment of rice under 
Govt. bill of lading from Stockton, Calif., to Kobe, Japan, may not be 
refunded to carrier on basis loading records were only “shipper’s count 
and weight” and were inaccurate, where bill of lading, Army manifest, 
and ship’s log are in agreement as to number and weight of bags of rice 
loaded and record is not impeached by daily loading hatch reports nor 
by unloading tally slips. Presumption of correctness in record of number 
of bags loaded supporting setoff by Army almost 16 years ago to 
recover value of lost U.S. property, action to recover loss will not be 
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TRANSPORTATION—Continued 
Ocean carriers—Continued 
Liability—Continued 
Damage, loss, etc., of cargo—Continued 
Evidence—Continued 
Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. There- 
fore, in absence of plain and convincing proof beyond reasonable con- 
troversy that records prepared by Army at port of origin in U.S. of 
shipment of rice to overseas destination was in error, prima facie case 
in favor of Govt. has not been overcome and ocean carrier is liable for 
shortage of rice at destination of shipment____.......-..-.-..--.-.--- 
“RESPOND” Program 
Negotiation 
Program known as “RDSPOND” proposing negotiation of peacetime 
berth-line services based on guarantee of availability of needed services 
in event of emergency, even though services could be bought for less with- 
out guarantee, is within purview of 10 U.S.C. 2304(a) (16), and negotia- 
tions need not be limited to contractors whose continued existence 
under competitive bidding is doubtful, use of sec. 2304(a) (16) authority 
assuring availability of critical transportation services in interest of 
national defense. However, for requisitioning phase of program, option 
should be retained to proceed under contract or authority of Merchant 
Marine Act of 1986, and Federal Maritime Commission should partic- 
ipate in program by fixing rates to bring them within exception to 
competition provided by 10 U.S.C. 2804(g), and by reviewing emergency 
augmentation commitments by berth-line operators._................ 
Rates 
Classification 
Combination article rule 
Airplane engine mounted on trailer 
The wheeled carrier on which airplane engine is mounted for shipping 
purposes is not freight trailer requiring engine and trailer to be con- 
sidered combination article subject to highest rated article in mixed 
package, the freight trailer. The wheeled carrier was not designed and 
is not used as general freight trailer but is shipping device designed 
solely to support airplane engine in transportation, therefore making 
shipment properly ratable at airplane engine rate for total weight of 
Ghiqment:s.ies ie dee a, lee eb ee ee 
Value released v. unreleased 
Bill of lading provision 
Condition 5 of Govt. bill of lading that “shipment is made at re- 
stricted or limited valuation specified in tariff or classification at or 
under which lowest rate is available” entitles Govt. on shipment subject 
to sec, 22 quotation that does not require notice of shipper’s released 
valuation in specified form to lowest rate provided in quotation— 
released value rate. Even though quotation is not “tariff or classifica- 
tion” within strict meaning of Interstate Commerce Act, it is schedule 
of charges for services contemplated by definition of word “tariff’—a 
statement by carrier that it will furnish certain services under certain 
conditions for certain prices, a schedule of rates and charges.......... 
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TRANSPORTATION—Continued 

Reservists in the military forces 

Active v. inactive duty training 

Reimbursement entitlement 

Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from en- 
titlement to travel and transportation allowances authorized in 87 U.S.C. 
404(a) because of prohibition in par. M6002-2 of Joint Travel Regs. 
against payment of travel or transportation allowances for inactive 
duty training at headquarters of Reserve component, absent require- 
ment for performance of travel immediately preceding or upon detach- 
ment from active duty. For consideration, however, is availability of 
reservist for inactive duty training, 87 U.S.C. 204(v), providing that 
active duty status of reservist ordered to duty for more than 80 days 
is expanded to include travel time 
Vessels 

American 

Cargo preference 
Routing 

To use foreign vessels operating from Great Lakes ports to transport 
military troop support cargo overseas for those shipments that are more 
costly to route through tidewater ports utilizing U.S. flag shipping would 
violate 1904 cargo preference act, which enacted to protect American 
shipping from foreign competition does not permit use of cost, or time 
and distance considerations to avoid use of U.S. vessels, except where 
freight charged is excessive or otherwise unreasonable. However, use of 
Great Lakes ports is not prohibited when American vessels are available 
at costs that are competitive with tidewater port shipments, or if use of 
Military Sea Transportation Service vessels is more advantageous from 


Dependents of military personnel 

When wife of Army enlisted man is afraid to travel by airplane and 
there is no justification for issuance of medical certificate, but member 
who in order to meet reporting date at new duty station in U.S. from 
overseas assignment is authorized to travel with dependent by com- 
mercial surface transportation as no Govt. surface transportation was 
available is entitled pursuant to par. M4150-4 of Joint Travel Regs. to 
reimbursement for cost of wife’s travel by commercial surface trans- 
portation without reduction. Also payment of monetary allowance may 
be made to member to cover land travel of dependent from overseas sta- 
tion to port of embarkation and from port of debarkation to new duty 


Military personnel 
Where only Govt. air transportation is available to enlisted man upon 
change of duty station from overseas to U.S. and because wife is afraid 
to travel by air he is authorized to travel at his own expense by commer- 
cial surface transportation, member may be reimbursed for transoceanic 





INDEX DIGEST 


TRAVEL EXPENSES—Continued 

Air travel—Continued 

Refusal to use—Continued 

Military personnel—Continued 

travel to extent it would have cost Govt. to provide air transportation he 
was entitled to under par. M4159-4a of Joint Travel Regs. Member also 
is entitled to monetary allowance incident to land travel performed 
by him from his overseas duty station to point where Govt. air travel 
would have been available and from aerial point of debarkation in U.S. 
to his new duty station 
Boats 

Houseboat used as residence 

The authority in 37 U.S.C. 409, prescribing mileage allowance for 
transporting housetrailer or mobile dwelling that is used as residence 
in lieu of shipping household goods and payment of authorized disloca- 
tion allowance contemplating overland travel, which is reimbursed at 
rates fixed on basis of tariffs filed with Interstate Commerce Commis- 
sion, boat used as living quarters does not come within meaning and 
scope of term “mobile dwelling” to qualify for purpose of trailer allow- 
ance and, accordingly, Joint Travel Regs. may not be amended to author- 
ize incident to permanent change of station payment of trailer allowance 
to a member transporting houseboat used as residence 
Customs employees overtime inspection duty 

Party-in-interest liability 

The travel and subsistence expenses incurred by Bureau of Customs 
border clearance inspectors incident to nonregular overtime unlading as- 
signment at McGuire Air Force Base, New Jersey, and billed to Depart- 
ment of Air Force in accordance with Bureau’s regulations may be paid 
by Department, provisions of regulations conforming to authority in 19 
U.S.C. 1447 prescribing reimbursement to Govt. by party in interest for 
expenses incurred by inspectors on nonregular assignments at place other 
than port of entry. The fact that travel and subsistence expenses may be 
incurred when employees are entitled to premium pay does not affect 
propriety of regulations 
Fares 

Taxicabs 

Between residence and headquarters 
Military personnel 

Member of uniformed services dependent on public transportation 
whose performance of duty outside regular duty hours is during hours of 
infrequent transportation service or after dark may be reimbursed ex- 
pense of taxicab fare for travel between permanent duty station and place 
of abode, even though member is considered to be on duty at all times 
unless excused, in view of fact member experiences same problems 
civilian encounters in similar unusual travel circumstances where travel 
of civilian outside regular duty hours is considered travel on official busi- 
ness entitling him to reimbursement of travel costs. Therefore, Joint 
Travel Regs. may be amended to provide reimbursement to members of 
taxicab fares, subject to same limitations applied to civilian employees 
under Bur. of Budget regulations. 





TRAVEL EXPENSES—Continued 









980 INDEX DIGEST 


Fares—Continued 
Taxicabs—Continued 
Common carrier constructive cost 
An employee at headquarters having limousine service available to and 
from airport terminal who, assigned temporary duty and authorized 
travel by plane or privately owned auto not to exceed common carrier 
cost, departs during office hours traveling by privately owned auto, prop- 
erly was disallowed taxi fare for day of departure in computation under 
secs. 3.5¢(2) (a) and 3.1) of Standardized Govt. Travel Regs. of construc- 
tive cost of travel by common carrier, for had employee traveled by 
plane, availability of office limousine would have restricted use of taxi- 
eab to airport. However, if applicable, constructive taxi fare authorized 
by sec. 3.1) from home to office on day of departure may be allowed__--.- 
Mileage. (See Mileage) 
Military personnel 
Air travel 
Refusal to use. (See Travel Expenses, air travel, refusal to use) 
Miscellaneous expenses 
Hotel, etc., rooms 
Reservation cancellation 
Civilian employees and members of uniformed services subject to Joint 
Travel Regs. who are prevented from using advance hotel room reserva- 
tion due to cancellation of orders, change in travel itineraries, or weather 
conditions may be reimbursed forfeited advance deposit, expense being 
imputable to travel which required room reservation. Therefore, regula- 
tions may be amended to prescribe reimbursement for nonrefundable 
reservation charge on actual expense basis and item included in reim- 
bursement authorized for subsistence expenses on actual expense basis 
in unusual circumstances of travel................-...-............-. 
Reservists 
Training 
Active v. inactive duty 
Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from en- 
titlement to travel and transportation allowances authorized in 37 U.S.C. 
404(a) because of prohibition in par. M6002-2 of Joint Travel Regs. 
against payment of travel or transportation allowances for inactive duty 
training at headquarters of Reserve component, absent requirement for 
performance of travel immediately preceding or upon detachment from 
active duty. For consideration, however, is availability of reservist for 
inactive duty training, 37 U.S.C. 204(v), providing that active duty 
status of reservist ordered to duty for more than 30 days is expanded 
to tnebudie tan Vel Smead is he Stich idttidocticutnimescusn 
Travel between home and duty station 
Member of Reserve component who commutes daily from home to 
training duty station is not “away from home” within meaning of 37 
U.8.0. 404(a) (4) to entitle him to reimbursement for expense of com- 
muting and, therefore, although reservist because active duty station is 
permanent duty station would be entitled to reimbursement under part 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Reservists—Continued 
Training—Continued 
Travel between home and duty station—Continued 
K, ch. 4, of Joint Travel Regs. for travel expenses incurred in conducting 
official business within permanent duty station and adjacent areas, reg- 
ulation may not be amended to authorize reimbursement to reservists 
for expense of commuting daily between home and duty station located 
within corporate limits of same city or town ........--...---------_- 
Elimination of permanent station definition in par. M1150—-10c of Joint 
Travel Regs.—definition which is neither authorized nor required by 37 
U.S.C. 404(a) (4) and has no effect in determining entitlement of mem- 
ber of Reserve component to either pay and allowances for period of 
training duty, or to reimbursement for travel to and from training sta- 
tion—although recommended would not alter fact that part K, ch. 4, 
of Joint Travel Regs., which authorizes reimbursement of travel ex- 
penses incurred in conducting official business within limits of permanent 
duty station and adjacent areas, may not be amended to provide reim- 
bursement to reservist for expense of commuting daily from home to 
Creeley: CO iid ih chest edith tinh cnt iici clin this tnbiniidit lias 
Taxicabs 
Between residence and headquarters 
Unusual circumstances 
Member of uniformed services dependent on public transportation 
whose performance of duty outside regular duty hours is during hours of 
infrequent transportation service or after dark may be reimbursed ex- 
pense of taxicab fare for travel between permanent duty station and 
place of abode, even though member is considered to be on duty at all 
times unless excused, in view of fact member experiences same problems 
civilian encounters in similar unusual travel circumstances where travel 
of civilian outside regular duty hours is considered travel on official 
business entitling him to reimbursement of travel costs. Therefore, Joint 
Travel Regs. may be amended to provide reimbursement to members of 
taxicab fares, subject to same limitations applied to civilian employees 
under Bur. of Budget rogulationse annie cn scccccicncmaitiicctinntlisiiad 
Temporary duty 
Two successive orders 
A naval reservist who travels from and to his home under orders 
providing for 68-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns to 
temporary duty station for 150-day similar assignment is considered to 
have had one continuous period of service for determining entitlement 
to temporary duty allowance—per diem and monetary allowance in lieu 
of transportation—and under 37 U.S.C. 404(a) permitting payment of 
travel and transportation allowances to reservists ordered from home 
for short periods of active duty—less than 20 weeks—where mess and 
quarters are not provided, member may not be paid on basis that two 
periods of duty were authorized by separate orders_.............--..- 
Tips. (See Travel Expenses, tips) 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Travel status 
Reservists 
Basic allowance for quarters provided in 37 U.S.C. 408(f), as amended 
by Pub. L. 90-207, for member of uniformed services without dependents 
when he is not assigned adequate quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, may be paid to Reserve member without depend- 
ents on basis travel of reservist between home and first and last duty 
stations is permanent change-of-station travel. Amendment to sec. 
408(f) does not require change in view that travel from home to first 
duty station and from last duty station to home is permanent change-of- 
station travel for purposes of travel and transportation allowances 
posseribed: ‘by OT UiBA) 408 (8) cence edd telnceeteddadscensaul 490 
Miscellaneous expenses 
Hotel, etc., rooms 
Cancellation of reservation 
Deposit reimbursement 
Civilian employees and members of uniformed services subject to 
Joint Travel Regs. who are prevented from using advance hotel room 
reservation due to cancellation of orders, change in travel itineraries, 
or weather conditions may be reimbursed forfeited advance deposit, ex- 
pense being imputable to travel which required room reservation. There- 
fore, regulations may be amended to prescribe reimbursement for non- 
refundable reservation charge on actual expense basis and item in- 
cluded in reimbursement authorized for subsistence expenses on actual 
expense basis in unusual circumstances of travel_................... 15 
Tuxedo, etc., rental 
Rental charges on forme] dress attire required to be worn by U.S. 
Secret Service agents for security purposes and not merely to be attired 
in socially acceptable manner may be reimbursed to special agents 
whenever written determination is made by proper official of Service 
that utilization of formal attire is necessary for proper performance of 
duty to which assigned_ 
Overseas employees 
Transfers 
Between duty stations overseas 
Hmployees who at time of transfer by their agencies between over- 
seas duty stations located in different territories or countries outside 
continental U.S. had only completed part of agreed period of service 
and had less than 12 months of service to perform under employment 
agreement are required pursuant to 5 U.S.C. 5724(d) to execute new 
agreement for minimum of 12 months service—1 school year for overseas 
teachers—in order to be eligible for payment by Govt. of costs of trans- 
fer aiid dius ini aii ee ee or ee 39 
Miscellaneous expenses 
Requirement in sec. 3.2a of Bur. of Budget Circular No. A-56 that em- 
ployee execute employment agreement prescribed by sec. 1.8c of Circular 
in order to be eligible to receive payment of miscellaneous expense al- 
lowance authorized has no application to employees transferred within 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 

Transfers—Continued 

Miscellaneous expenses—Continued 

foreign countries or within territories or possessions of U.S. outside con- 
tiguous 48 States and Dist. of Columbia. Therefore, employees trans- 
ferred by their agency from one official station to another overseas prior 
to completing agreed 12 months of service, whether or not they are re- 
quired to sign new employment agreement, are entitled to miscellaneous 
expense allowance authorized by sec. 3.2a, and possibly other benefits 
prescribed. by Circular. No, A-U6...2.20006ccndsssbbnstssien dances 39 
Taxicabs 

Fares, (See Travel Expenses, fares, taxicabs) 
Tips 

Baggage handling, etc. 

Government-owned equipment 
At hotels 

Tips given exclusively for handling Govt. property at hotels may be 
reimbursed to members of uniformed services, and Joint Travel Regs. 
amended accordingly, rule that tip is incidental expense item included 
in member’s per diem applying only to personal baggage. However, re- 
imbursement may not be authorized for tips or fees incurred in handling 
member’s personal baggage as well as Govt. property at hotels except 

to extent separate charge or additional cost is experienced for handling 





Administrative proceedings 
Payment of travel expenses, including lodging and subsistence, to non- 
Govt. employee witnesses who are invited rather than subpoenaed to ap- 
pear at administrative hearing in interest of Govt. is not precluded by 
sec. 10 of Administrative Expenses Act of 1946 (5 U.S.C. 503(b) (2)), 
because Federal agency authorized by law or regulation to hold hearings 
is not vested with power to subpoena witnesses. Also payment of travel 
expenses may be made to witnesses on commuted basis as well as on ac- 
tual expense basis, term “persons serving without compensation” in sec. 
5 of act (5 U.S.C. 5703)—broad enough to include persons serving in 
other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 
Judicial precedent having established basis for payment of mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Inter- 
nal Revenue Service to determine tax liability of taxpayer may be paid 
fees and mileage provided by 5 U.S.C. 503(b), whether witness is per- 
son liable for tax or is person whose testimony is revelant or material to 
inquiry involving taxpayer. 45 Comp. Gen. 654, overruled._......._.- 7 
Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administrative 
proceedings whether in behalf of Govt. or in behalf of member or em- 
ployee and paid transportation and per diem allowances as “individuals 
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Witnesses—Continued 

Administrative proceedings—Continued 
serving without pay” within scope of 6 U.8.0. 5708, if presiding hear- 
ing officer determines that member or employee reasonably has shown 
that testimony of witness is substantial, material, and necessary, and 
that affidavit would not be adequate. Joint Travel Regulations may be 
amended accordingly, and any inconsistent prior decisions will no longer 


Military personnel 
Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as wit- 
ness before an authorized service court of a friendly foreign force, he 
may under authority in 22 U.8.0. 708 issue orders to member directing 
his attendance as witness, and consider member on official business in 
nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.8.0. 1821 would 
be entitled to fees and mileage, including subsistence when applicable, 
authorized for witnesses attending U.S. courts, payment to be made 
to member from funds supplied by foreign force, in advance if available, 
or after completion of service upon availability of funds.............- 


UNEMPLOYMENT RETRAINING 


Effect on Veterans Educational Benefits 

To extent that Manpower Development Training Act program funds 
made available by agreement between Labor Dept. and States, private 
and public agencies, and employers for on-the-job training to equip se- 
lected persons in appropriate skills are used to pay costs considered 
tuition costs, under Veterans Administration contemporaneous and long- 
standing construction of 88 U.8.C. 1781, and prior similar provisions of 
law, payment of educational assistance allowance to trainee under chap- 
ter 34 of Title 38, U.8. Code would constitute duplication of benefits paid 
from Federal Treasury, and, therefore, such payment is barred__...__- 


UNIFORMS 


Civilian personnel 

Allowances 

Term 

An employee of National Park Service who within 1 year after be- 
coming eligible for and receiving full payment of initial $60 annual uni- 
form allowance provided for male maintenance nonsupervisory 
employees of Service is promoted to supervisory position in which em- 
ployee is allowed annual uniform allowance of $125, if he was required 
to purchase substantially different uniform he would be entitled to $125 
allowance from date of promotion, notwithstanding year covered by pay- 
ment received had not expired, in view of fact 5 U.S.0. 5001 and sec. 4c 
of Bur. of Budget Oir. No. A-80 prescribing $125 annual uniform allow- 
ance for supervisory employees contemplate that employee will remain 
subject to substantially same uniform requirements during annual period 
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UNIFORMS—Continued 


Military personnel 

Reserve Officers’ Training Corps 

Reserve duty prior to Regular appointment 

A distinguished military graduate of Air Force Reserve Officers’ 
Training Corps who incident to reporting for active duty on June 1, 1964 
in his status as Reserve officer is not paid uniform allowance prescribed 
by act of Aug. 10, 1956, upon appointment on Oct. 9, 1964 as second lieu- 
tenant in Regular Air Force, with date of rank June 1, 1964, pur- 
suant to 10 U.S.C. 828, is entitled to imitial and additional active 
duty uniform allowance provided by amendatory act of Oct. 13, 1964, 
which extended uniform allowance benefits to ROTC graduates ap- 
pointed under 10 U.S.C. 2106 or 2107, and commissioned after Oct. 13, 
1964. Absent statute providing otherwise, the effective date of officer’s 
appointment to Regular Air Force was date of acceptance, Oct. 27, 1964, 
after new law was in effect 


VEHICLES 


Charter Coach Service 

Damage liability of Government 

Assumption by Selective Service System of liability for damages to 
motor vehicles by registrants who when ordered for physical examina- 
tions or for induction by local boards are transported in Charter 
Coach Service is not precluded because System lacks express authority 
to contract for liability, appropriations for operation and maintenance 
of System providing authority to contract for travel for selectees with 
no express limitation placed on such authority in appropriation acts or 
in Universal Military Training and Service Act. Nor does fact that serv- 
ice contracts do not expressly provide for liability preclude payment 
of damage claims, terms of charter certificates furnished when service 
is used incorporating into contract by reference indemnity provision 
of carriers’ charter coach tariffs 
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VESSELS 


Construction 

Foreign shipyards 

Prohibition 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components 
in foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete 
construction of naval vessels in foreign shipyards, is not prohibited. 
The hull components constituting less than 10 percent of total value of 
submarine, and work to be performed in foreign shipyard but 89 percent 
of value of hull, welding and assembly services proposed are not con- 
sidered vessel construction contemplated by appropriation act prohibi- 


tions and, therefore, Navy may consent to subcontracting of services 
to Canadian firm 
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VESSELS—Continued 
Crews 
Two-crew nuclear-powered submarines 
Dislocation allowance 
Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.C. 407(a) ) 
for members without dependents who upon permanent change of sta- 
tion are not assigned Govt. quarters is not payable to either of two 
crews of nuclear-powered submarine—permanent station of both 
crews—as on-duty crew is furnished quarters aboard submarine and 
off-crew ashore for training and rehabilitation is considered to be at tem- 
porary duty station, whether or not submarine is at home port. There- 
fore, members who incident to transfer aboard submarine report to tem- 
porary station locations ashore where they do not perform basic duty 
assignments are not entitled to dislocation allowance, nor is allowance 
payable to members reporting aboard submarine when first relieved with 
on-ship crew for training and rehabilitation................ BAL. 
Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents 
who upon permanent change of station are not assigned Govt. quarters, 
he would be entitled to allowance if he reports to nuclear-powered sub- 
marine that is undergoing overhaul or repair at its home port or home 
yard and quarters aboard submarine are uninhabitable, member is not 
assigned quarters ashore, and lodging accommodation pursuant to 10 
U.S.C. 7572(a) are not furnished to member 
Temporary lodging allowances 
A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel 
or hotel-like accommodations with his family at home port or is 
temporarily assigned to off-ship crew of two-crew nuclear powered sub- 
marine, is not eligible to receive temporary lodging allowances pre- 
scribed by 37 U.S.C. 405 as permanent station allowance to partially 
reimburse member for more than normal expenses incurred upon arrival 
at permanent station outside U.S. Therefore, as member is not considered 
to be at permanent duty station for purposes of temporary lodging al- 
lowance until he reports aboard vessel to which assigned, Joint Travel 
Regs. may not be amended to authorize payment of allowance to member 
prior to reporting aboard ship.._......................--.-.~.--~..-- 
Government-owned 
Damages 
Disposition of funds recovered 
Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
prime contractor, are for deposit as miscellaneous receipts into 
Treasury of U.S. in consonance with sec. 3617, Revised Statutes, 


Transportation matters. (See Transportation, vessels) 
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VETERANS 

Education 

Dual benefits 

Prohibition 

Provision in 38 U.S.O. 1781, which prohibits granting of educational 
assistance allowance or special training allowance to or on behalf of 
eligible person or veteran under ch. 34 of Title 38, U.S.C., for any period 
of enrollment in program of education or course paid for by U.S. under 
“any other provision of law,” where payment constitutes ‘duplication of 
benefits paid from Federal Treasury,” having been uniformly and con- 
sistently interpreted by Veterans Administration to mean payments for 
same or similar benefits or purposes, even if costs are not identical, in- 
terpretation is entitled to great weight under rule of statutory construc- 
tion, particularly where provision was reenacted, and it is immaterial 
whether payment under other than chapter 34 is made to an educational 
institution 

To extent that Manpower Development Training Act program funds 
made available by agreement between Labor Dept. and States, private 
and public agencies, and employers for on-the-job training to equip se- 
lected persons in appropriate skills are used to pay costs considered tui- 
tion costs, under Veterans Administration contemporaneous and long- 
standing construction of 38 U.S.C. 1781, and prior similar provisions of 
law, payment of educational assistance allowance to trainee under chap- 
ter 34 of Title 38, U.S. Code, would constitute duplication of benefits 
paid from Federal Treasury, and, therefore; such payment is barred_-_-_- 

When scholarships to students from Public Health Service grants to 
educational institutions under 42 U/S.C. 205g covers in part either tui- 
tion or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under long- 
standing construction by Veterans Administration of sec. 1781 that 
such payment would constitute duplication of benefits paid from Federal 
Treasury 

VIETNAM 

“Armed conflict” 

Disability determinations 

As it is difficult to apply exemption to reduction in retired pay pro- 
vision prescribed by sec. 201(b) of Dual Compensation Act to officer of 
Regular component of uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in civilian 
position under U.S., due to nature of combat operations in Vietnam 
and difficulty of establishing that inception of disease occurred while 
officer was engaged in armed conflict, affirmative administrative finding 
that there was direct causal relationship between disability and engage- 
ment in armed conflict will be accepted unless unreasonable or insuf- 
ficiently supported by record, or if determination is rendered dubious by 
further evidence or circumstances not considered, or unduly gives per- 
son benefit of reasonable doubt 
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VOUCHERS AND INVOICES 
Expense of billing exceeds value of item furnished 

Issuance of two unpriced orders, one for items valued at 30¢, other 
for items worth $1.01, that stated “this is a firm order if price is $50 
or less” to supplier whose policy of charging minimum order price of $50 
is shown in its quotation is acceptance of supplier’s terms and purchase 
orders became binding contracts for minimum charge upon acceptance and 
performance of orders and, although minimum charge is questionable, 
vouchers including charge may be certified for payment. In addition to 
administrative action taken to consolidate future orders for small pur- 
chases, provisions should be included in future bid solicitations to re- 
quire successful bidder to agree prices will not include minimum billing 
charge, but should they, that minimum billing charge will be no greater 
than amount stated in solicitation 

WITNESSES 
Administrative proceedings 

Fees, mileage, etc. 

Payment of travel expenses, including lodging and subsistence, to 
non-Govt. employee witnesses who are invited rather than subpoenaed to 
appear at administrative hearing in interest of Govt. is not precluded 
by sec. 10 of Administrative Expenses Act of 1946 (5 U.S.C. 508(b) (2)), 
because Federal agency authorized by law or regulation to hold hear- 
ings is not vested with power to subpoena witnesses. Also payment of 
travel expenses may be made to witnesses on commuted basis as well as 
on actual expense basis, term “persons serving without compensation” in 
sec. 5 of act (5 U.S.C. 5708)—broad enough to include persons serving 
in other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 
438; B~123863, July 5, 1955 

Judicial precedent having established basis for payment of mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Inter- 
nal Revenue Service to determine tax liability of taxpayer may be paid 
fees and mileage provided by 5 U.S.C. 503(b), whether witness is per- 
sion liable for tax or is person whose testimony is revelant or material 
to inquiry involving taxpayer. 45 Comp. Gen. 654, overruled 

Transportation and per diem allowances 

Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administrative 
proceedings whether in behalf of Govt. or in behalf of member or em- 
ployee and paid transportation and per diem allowances as ‘“individ- 
uale serving without pay” within scope of 5 U.S.C. 5708, if presiding hear- 
ing officer determines that member or employee reasonably has shown 
that testimony of witness is substantial, material, and necessary, and 
that affidavit would not be adequate. Joint Travel Regulations may be 
amended accordingly, and any inconsistent prior decisions will no longer 
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WITNESSES—Continued 
Military personnel 

Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.C. 703 issue orders to member direct- 
ing his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance 
at proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when appli- 
eable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds 
Subpoena v. summons 

Payment of travel expenses, including lodging and subsistence, to 
non-Govt. employee witnesses who are invited rather than subpoenaed 
to appear at administrative hearing in interest of Govt. is not precluded 
by sec. 10 of Administrative Expenses Act of 1946 (5 U.S.C. 508(b) (2)), 
because Federal agency authorized by law or regulation to hold hearings 
is not vested with power to subpoena witnesses. Also payment of travel 
expenses may be made to witnesses on commuted basis as well as on 
actual expense basis, term “persons serving without compensation” in 
sec. 5 of act (5 U.S.C. 5708)—broad enough to include persons serving 
in other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 438 ; 
B-123863, July 5, 1955 

WORDS AND PHRASES 
“Integrity” 

Definition of term “integrity” in connection with Govt. contracts 
does not differ from generally accepted connotation of uprightness of 
character, moral soundness, honesty, probity, and freedom from corrupt- 
ing influence or practice. As used in prescribing qualifications for public 
officers, trustees, etc., term “integrity” means soundness of moral princi- 
ple and character in making and performance of contracts and fidelity 
and honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating 
bidder’s lack of responsibility 
“Publications” 

Lantern slide photographs of X-ray film, electrocardiograms, gross 
specimens, and photomicrographs that are illustrative of materials 
presented in Journal of Medicine and that are necessary for effective 
use of journal may be classified as “publications” as that term is 
used in 31 U.S.C. 580a, and, therefore, subscriptions for slides may be 
paid for in advance. The fact that reproduced photographic material 
will be viewed or read from screen does not preclude slides from 
ete commiered . SUCRE. ccccmnnencndennnnnnnninamnnnnn an: a 
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WORDS AND PHRASES—Continued 
“Tariff” 

Condition 5 of Govt. bill of lading that “shipment is made at restricted 
or limited valuation specified in tariff or classification at or under which 
lowest rate is available’ entitles Govt. on shipment subject to sec. 
22 quotation that does not require notice of shipper’s released valua- 
tion in specified form to lowest rate provided in quotation—released 
value rate. Even though quotation is not “tariff or classification” 
within strict meaning of Interstate Commerce Act, it is schedule of 
charges for services contemplated by definition of word “tariff’’—a 
statement by carrier that it will furnish certain services under cer- 
tain conditions for certain prices, a schedule of rates and charges 
“Warranty” 

The word “warranty” is not simple to define—at a minimum, a 
warranty, whether an expressed or implied warranty, is something of 
an assurance by one party that the other may rely on the truth of a 
given representation. No such assurance is implied under requirements 
contract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is 
not specification change 
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